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LIEN OF SOLICITORS AND ARBITRATORS AND THEIR: 
PROTECTION FROM PRODUCING DOCUMENTS ON 
GROUND OF LIEN. 


The ordinary rule of law is that documents must be proved by 
primary evidence except in certain specified cases mentioned in . 
S. 65, Evidence Act (I of 1872). Primary evidence means the 
document itself produced fdr the inspection of the Court—S. 62 

_dbid. Both these provisions forcibly illustrate the maxim that the 
pest evidence that the case admits of must always be produced. | 
Where, therefore, a plaintiff sues on a document which is not in his 
possession, but in the power of another—whether a party to the 
„suit or a stranger and the opposite party#does not by his pleadings 
admit the existence and contents of the document so as to make 
its production perfectly immaterial, it becomes essential that the 
plaintiff should take steps to have it produced before the Court. 
If the document be in the possession qf the defendanj, the Court 
is empowered. by S. 130, Civil Procedure Code, to order its produc- 
tion suo motu, and the following section authorizes the plaintiff to 
give notice to the defendant through the Court to produce it.. If 
the defendant wilfully fails to comply , with an order of Court to 
produce the document, he is liable to have his defence struck out 
„under S. 136, Civil Procedure Code. But thero are cases where 
the production of the document is so essential to the success of the 
‘plaintiff’s case that he is unable to obtain a decree, unless it be pro- 
duced. This will be illustrated infra. Now taking the other 
_contingency—supposing the document is not in the possession of 
either party, but of a stranger, S. 159, Givil Procedure Code, 
„empowers the plaintiff to apply to the Court for à summons against 
the person haying possession of the document. If the person go 
summoned produces the document either in person or by agent— 
well and good—there arises nọ- complication at all. The Court is 
e ? . = yag ‘ - á 
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seized.of the document and can proceed to dispose of the case, 


according to its merits. But supposing such person refuses +o ° 


produce the document, The, question on what grounds he may 
refuse is one of very great consequence and no littlé difficulty. The 
only two excuses that a witness mgy make and known to the law 
are (1) ‘privilege and (2) lien. : Under ‘the cloak of privilege, he 
may.excuse himse]f,on the ground (a) that. the document wanted 
is his own title-deed orein virtue of which he holds any property 
as pledges or mortgagee, or (b) that its production might tend to 
criminate him, or (c) that it is part of an official record relating to 
affairs of state, or (d) that it constitutes a communication made to 
him in official confidence and that public interests “would suffer 
by disclosure, ‘or (e) that it came to him as a professional communi: 
cation—see Sections 121 to 132, Evidence Act.. These -rulés of 
privilege and‘ prohibition, rest on grounds of public ‘policy. But 


under this head, a solicitor or attorney or advocate-cannot excuse . 


himself where the production of the document: is‘ wanted -by his 
client. In this last case he may only plead his den. -The 


question is—ig it’ competgpnt to him to so plead? ‘In some cases ` 
cited at page 803 of Amir Ali’s Evidence Act it was- ruled “that a 


witness cannot withhold production of a document ‘called foras 
evidence, on the ground of any ‘lien he may have upon it. - In some 
‘othtr cases cited onethesame page this doctrine is qualified by 
stating that if the party réquiring the production be himself the 
person against whòm the claim of lien is made, then hémay rightly 
‘refuse: to produce it, and the Court will not compel him todo go. 
M?. Amir Ali’s own inclination’ of opinion as is apparent from ‘hiş 
note seems to be in favour of the ‘unqualified doctrine. The latest 
authority in England on the point seems to be the case ot- In xe 
“Hawkes, Ackerman v. Lockhart, L.R., 2 Ch. 1—Cs A., 1898; the 
head-note runs as follows :—“ A sdlicitor having a lien on documents 
“in his possession belonging to his client, party to an aciion, may not 
‘embarrass proceedings tdken in the action by a third party by 
refusing to produce the documents if wanted by that third party for 


the purpose of his proceedings, even though the documents may have - 


come into the solicitor’s possession before ‘the commencement of the 
‘action”” At the time of the death of atestator, his solicitor, O., had in 

‘his possession certain documents belonging to the deceased, and-on 
‘which he, O., had the ordinary solicitor’s lien. Subsequently,’ th. - 


id 
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executors of the deceased employed C. to institute an action for the 
* administration of the estate, and the usual administration judgment 
was pronounced. The action after judgmerit not being: prosecuted 
with due diligence, conduct of the proceedings was, by order, given 
to a creditor, the estate being insolvent. The executors, however, 
remained parties, and C. continued to act fôr them :—Held, ‘by’ the 
Court of Appeal (affirming Kekewtch, J .) that,* notwithstanding’ his 
lien, .C. was bound to produce to the crpditor the documents in: 
his possession, to enable the creditor to take.steps for getting in a 
mortgage-debt due to the estate. TE 


' In this case the principles and extent of a solicitor’s lien were’ 
discussed at considerable’ length by the Master of the Rolls and 
Lord: Justices Rigby and Vaughan Williams. In the case the 
documents were, however, required by a third party. The latest 
direct authority in England seems.to be the case of Fowler v. Fowler 
reported in Volume 50, Law Journal Reports at page 686, Chancery. 
The facts were these :—Emma Fowler sued her husband Samuel 
Fowler, his two sons by a former marriage and the two trustees of 
her marriage settlement, (mainly) to obtaip a declaration that certain 
furniture, linen and other miscellaneous articles were comprised in 
her marriage settlement, The settlement. was executed by all parties 
in the presence of Mr. F. W. Oliver, Solicitor. Mr. Oliver was 
served with a subpena duces tecum to attendsas a witness on behalf 
ofthe plaintiff and to produce the marridge settlements “He objected 
to produce it as he had not been paid his costs ef preparing it. 
Counsel for plaintiff contended that the witness could not set up his 
lien against her while Mr, Oliver claimed that he was not bound to 
produce until his costs were paid. Mr. Justice Kay held that the 
solicitor was bound to produce the settlement, i E 

Of tho Indian Cases on the point we have’ been able to 
. trace only two, The frst is the case of Swinhoe and Chundar v. 
Hera Lal Sirkar reported in the 2nd volume of the Calcutta 
Weekly. Notes. at p> 727. The facts’ were these:—A firm of 
solicitors were summoned to produce certain documents before 
a. Subordinate: Judge- They objected to do so claiming a lien 
upoir them: for- costs due- to- them from the party at whose 
‘instance thé documents. were called. ' Their. objection having 
been overruled, they moved the High Court; under 8. 15 of its 
Charger: Held, that: the Higk Court. is not compelled. to use the 
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power'of. superintendence created by the Charter, unless, in the 
interests of justice, it finds it necessary to do so, and that in the cage . 
before them there was no danger of .any such failure of justice, 
specially having regard to the fact that the loss of this particular 
remedy, assuming the attorney to be entitled to it, did. not involve 
the loss of his costs, as "he still had-all the other remedies for the 
recovery of his claims which he has in common with all the members 
of the community. "This case was argued by the Advocate- General 
and Mr. Pagh before a. Bench consisting of Sir Comer Petheram, 
C. J., and Morris and Okineully, J.J. It is to be regretted that the 
Judges did not: decide the point that was raised before eae but cut 
the Gordian knot by refusing to interfere. 


The other case. is that of in the. matter of Mr. Oyril Kir te í 
patrick. reported as No. 22, Punjab Record, 1897, and decided by 
Boe, O. J., and-Chatterji, J., of the Punjab Chief Court...‘ The facts 
were as follows :-~A., a father, had certain disputes with his son, B, 
Both appointed C. and D. as arbitrators to settle all matters in differ- 
ence between them. An award having been published by O.’ and ` 
D., one of the,parties applied to the District Judge to have the 
award filed under S. 525, Civil Procedure Code. The District 
Judge. called upon C., in whose possession the award was, to file it in 
Court. - This the latter refused to do on the ground that.in taking 
up fhe arbitration he gid not intend to act gratuitously, that he 
had not receivgd his fae as arbitrator which the referring parties 
refused to , pay, that he had a lien on the award for such fee, and 
that if he produced the award in Court he would be left without a 
remedy for*its recovery. The District Judge considered these 
objections untenable., C. applied to the Chief Court on the revision 
side under 8, 622, Civil Procedure Code. 


. For the plaintiff it was „contended that the ities for 
revision did not.lie; that the Chief Court should not interfere as 
the applicant had okle and .more suitable remedies, and that the 
petitioner had no lien on the award.. - Held: (i) that the Chief Court 
had jurisdiction to entertain the application for revision ; (ii) that 
in the absence of any express promise by the parties-to a reference 
to remunerate an arbitrator, the latter’ has no right of action in 
respect of such remuneration, his sole remedy being to refuse to 
‘deliver his award. until his charges are paid; and (iii) that on 
_ general principles and in the absence of any direct provision jo the 
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-gontrary,-an arbitrator has a lien on his award for the payment of 
' bis reasonable charges. It was also held that the sections of the 
Indian Contract .Act relating to liens are not exhaustive, and do. 
not negative the existence of liéns not therein specified. The 
Chief Judge held that an arbitrator may properly be regarded as 
an ordinary: seller and entitled*to a lien unger S. 95 of the Contract 


Act. ae es r : va a e 


It will bo’ observed that this cage decided, the following 
points:—(a) That the High Court could properly interfere on revi- 
sion in such a case; (b) that an arbitrator has a lien on his award 
‘until delivéred ; and (c) that a Court could not compel him to pro- 
duce a document over which he had such lien. On the first point 
this ruling is in conflict with the Calcutta case cited supra. Here it 
might be said that the exercise of the powers of revision is a matter 
of discretion ; but it is very questionable whether it is’ proper ta 
exercise such power at the instance of a stranger—a third party, 
The language of S. 622 would appear to show that the power. should 
be exercised only at the instance of the parties to the suit, to whom ' 
by law a right of appeal is in the particular instance denied. 


« As to the competency of an arbitrator to sue forhis fees, though 
the cases are not quite agreed on the subject, the better opinion is 
that the appointment of an arbitrator is not of such a nature as to 
raise an implied promise to pay-him a reasonable compensation for his 
services ”— Russel, p. 4938. “‘ Unlogs theregis an express promfsé to 
pay, he may not sue ; for his remuneration like that & physician or. 
barrister is left to the option of his employers. Aggin the arbitrator 
has a lien for his reasonable costs on the award and the, subinission. 
As the retention of the award isthe only security on which practi- 
cally he can rely for the satisfaction of his claim, the practice com- 
monly prevails not to deliver the award up to the party demanding 
it, until he has paid the arbitrator’s charges” —Russel,p. 494. The 
Judges of the Punjab Chief Court relied on these éxtracts from 
“Russel in support of their view that an arbitrator had a lien on the 
award. Be that as'it may, the important question was, whether an 
arbitrator entitled to. this lien could still withhold the award when 
called upon-by a Court of Justice. to produce it... The Chief Court 
decided this point: in favour of the arbitrator on the authority of 
Bat Kesserbat v: Narranji Walii, L L. Ra, 4 B., 358. ‘This latter case 
was decided by a single Judge. - The facts were as follows :—P.-was 
solicitor for plaintiff.. When the case was about to appear in the list 
for hearing. P. wrote to the plaintiff, requesting an advance to 
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enable him to deliver briefs ‘fio counsel. ` P. received no reply from 
the plaintiff, who appeared by other solicitors in the’suit. P. wag 
subseqnently served with a subpend to produce, at the hearing; 
certain doquments ‘relating to the plaintiff's case which had res 
mained in his possession, and upon which he claiméd alien in res- 
pect of costs due to him by the plaintiff, Held; by Mr. Justice West, 
that P. could not be compelled to produce. This decision was based . 
on . certain English decisions which were cited before the learned 
Judge—not those which we have cited supra, which were not then 
available. It is presumed thaj the décision would have been otherwise 
had these decisions existed und been brought. to his notice. Itseems 
hard and unreasonable that an arbitrator, without any express pro- 
mise of being remunerated, should wantonly and wrongfully with- 
hold his award except on payment of an extortionate fee and then 
the Courts should be powerless i in the matter. Whatever his lien, 
the English Courts have deciged that the holder of the lien can be 
compelled.to pradice the subject of'lien under a subpoena duces tecum, 
and this seems to be the more réasonable and logical view. . In thé 
Bombay case no great hardship was caused to the client, because 
what ‘the. solicitor withheld was some translations of documents 
made by the Curt Transldtor, and, as the Judge remarked, it was 
open to the chent.to procure. other translations, but the matter 
becomes very serious when an arbitrator undertaking an arbitration 
without express promise or expectation of payment suddenly tekes 
it. info -his head to demand an, extortionate: ms In oat casé the 
client: has twd Ymedies: + ; : 


(a) to sue to have his foe fixed separate and the award deli 
vered ; or 


KO to, apply to the Court to issue a summons to the, arbi. 

`° ‘trator to produce the award; and if he fails to. do 80, to 

bey against, him by attachment of his, property—" 
S..168, Civil Procedure Code.. 


> Phe formen i 1 expensive and dilatory and. the. persons ‘inte- 
‘yore’ would, naturally fight shy of it.; the latter is more speedy and 
effective, and, we'see no cogent xeasons why the courts. should — 
embarass, the eourse of justice by: refusing their help: in the matter; 
considering that iis both more; expedient and i inexpensive. ` Tha 
vesult.is thatneither a solicitor nor an ‘arbitrator: is. entitled: to 
sae or. > withhold, a. document on sane ef lien. | . is 
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-| TRANSLATED FROM THE MADANA-PARIJATA. - 
The share of the grandson in the grandfather’s property. 


 _-On this subject, Yajnavalkya says : “The allotment of shares 
among. sons‘of different fathers is according to the fathers.” Sons 
of, different fathers], the meaning is sons begotten by several 
prothers on their several wives. Among these, the allotment: of 
shares.in the property of the grandfather is according to their 
respective fathers. The purport i is thise if there are three brothers, 
and one of them has one son, another two, and .the. third’ three, then 
these six (grandsons) do not divide their grandfather’s property. 
into, six shares and take each a share; but the grandfather’ s 
próperty should be divided (first) into’ three shares among the three 
brothe#s, and the oiily son ef one brother shall (then) take the one 
share of his father, the two sons of*another brother the share’ of 
their father ; and similarly in the other case also. If after the begot- 
‘ting of sons, some of the ‘brothers dié and some othien are alive, 
then the division between ‘the brothers and brothers” sons shall be 
‘on. thé lines laid down already,- i.e., thp brothers¢shall take théir 
own shares zs the brothers” sons shall take their fathers’ shares. 


‘The same author states a, Daban in the case of a partition 
taking place with the father of the grandfather’s property >“ In 
Jand acquired by the grandfather, in corepdy or sin echattels, the 
.ownership of both father and son is equal.”? band] rice-field, etc. 
Nibandah] an assignment: or corrody ; so many leaves receivable 
from a plantation of betel-pepper, or so many nuts from an orchard 
of nuts ; this is culled corrody, because it is by this computation that 
‘quantities of leaves,. etc., are assigned by those conversant with that ` 
trade. ' 'Chattels} gold, silver, ete., obtained by acceptance of gift, 
conquest, trade, agriculture, etc. In the property of the grand= 
father consisting of all these, the ownership of both father and son 
‘is: equal, Therefore, the meaning is that the restrictions such as 
“while the father is.alive partition should -take place only with his 
‘consent,’ ‘ the father shall take two shares’ and ‘the allotment of 
shares shall be according to the fathers’, etc., ‘do not: ‘apply. The 
f ownership, of the grandson begotten by a Sudra upon a female slave 
is the same ; but-there-is a distinction with regard. to his share. The 


-a Or See 
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special’. mode of. division ‘in his. casé is the sama aa that laid’ down 
for the partition of a subsequently . born son. A 


Nor could it be objected that there is an inconsistency as the 
text, ‘among sons of different fathers’, etc. , lays down the right of 
the grandson in the graydfather’s wealth to be through the father 
and not by himself and as the text ‘in land acquired by the pater- 
nal grandfather, efc:’, lays down the equal right of the father and 
the ‘son in the grandfatlfer’ s wealth, The text ‘among sons of 
different fathers, etc.’, applies to the partition of the grandfather’s 
sree among grandsons whose fathers-are dead. . 


This i is indicated by the expression ‘ the allotment of canton ig 
l according to the fathers’; it is understood that the grandsons have 
a claim to the grandfather’ s “property only through their fathers. 
This, however, does not hold good where the father i ig alive, as he 


has ownership i in the grandfather’ s property by his mere birth; but | 


if the father is dead, the gr andsons have a right to the property, 
as the father’s right to it has ceased by his death; thus the mode 
of division of the grandfather’ s property is restricted by the text: 

“the allotment of, shares among sons of different fathers is according 
to their fathers.” “ Land acquired by the grandfather” ; this applies 
‘in respect of the grandson’s right to the grandfather’s property 
-wheh both the father and the son are alive; and this is indicated 
“by the portién'df the text ‘ of the father and the son in that property 
shall be equal’ > fot as the deceased could have no ownership, the 
‘portion of the text, ‘the right of the father and the son in that pro- 
‘porty shall Þe equal’ would have no application where either of them 
“is dead. ° Where there are three brothers, and one of them has óne 
son, another two and the third three, and where all the fathers and 
-sons are alive, the allotment shall be made as formerly laid - down. 

‘But if, however, among the issue of one brother both sons and grand- 
“sons exist, among the issue- -of another only sons are alive and among 
‘the issue of the third only grandsons, then the sons of the living 


father take the grandfather's property as laid down by the rule ‘land 


acquired by the grandfather’. - Where ‘the sons have predeceased 
and the grandsons alone are alive, then the grandsons only shall not 
take their shares. This is according to the principle of the text, 

‘among sons. of different fathers, etc., and not of the text ‘in land 


acquired by the grandfather; , for their fathers are dead ; this rule 
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` of division applies only where the grandfather isead. Where the 
grandfather is alive, partition takes place at the will of the grand- 
father or his son but not at the-will of the grandson ; because when 
speaking of the time of partition it has already been said’ that parti- 
tion takes place at the will of tho father sometimes and at other 
times at the. will of the son. - ° e ` 





The determination of the share of thè mothgr. 
e 


On this subject, Yajnavalkya says: “If he make the shares 
equal, then his wives should be made equal sharers, if no, stridhana 
had been given them by the husband or the father-in-law.”! The 
word ‘sama’ (equal) denotes that these should be neither less nor 
greater ; or the word ‘equal’ may refer to the allotment of shares 
as pointed out in the text ‘they take four, three, two and one shares 
respectively ’; itis said to be equal, baing legal, i.e., in conformity 
with the codes’of law. Such being the case, if the father makes of 
his own free will his sons equal sharers, then his wives also should 
be made equal sharers. If the sons begotten on Brahmini and other 
wives be equal sharers, then their respective mothers also shall get 
equal shares; if, however, the murdhdvasikta and other sons get 
three, two and one shares respectively, then their mothers also shall 
take equal shares with their sons. 


To whom no stridhana had been given] ornaments, etc? If 
stridhana had been given, then the rhode vf allotmextt should be 
understood to be that laid down in the chapter on Adhivedhakant 
(property given at the time of supersession). The manner laid down 
there is this, viz. if it had been given, a half is ordained. The 
word ‘half? (in ‘half’ is ordained) means ‘a portion’ not an exact 
moiety. . 


By how much money the stridhana falls short of the son’s 
share so much money should be given and the wife’s share ‘made 
equal to the son’s. Butifit be objected that on this'view stridhana 
will become partible, only the mode being different,-and that this 
would conflict with the text laying down the impartibility of stri- 
dhana, itis unsound. Where there is a special rule, the general 
rule of impartibility of stridhana yields, but where there is none, it 
stands good. Here the texts ‘to whom no stridhana has been- given ’, 
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at sie alt ‘should be given”? must: necessarily 

be read topether and are exceptions: to the general role. But when 
the father makes an unequal distribution according to the text “ He 
may give the eldest the best share’, then the wives do not get the 
best shares, ete. ; but only take equal shares in the common property 
left after the allotment bf the best ‘shares, etc. They also get the - 
deductions allowed for them.” 


Likewise? Apastamba: « Paribhénda, the household ornaments © 


belong to the wife, ds also: ‘household utensils,”! Pavibhdnda] mill- 
stone, mortar, pestle, winnowing basket, etc. i 
Even at the partition instituted by the sons after the death of 
the father, the mother gets on equal share. So Yogisvara : “ Of song 
dividing after their father, the mother also takes an equal share.” 
After the father] after the father’s deagh. Here also the two bas 
- Cto whom no stridhana had’ been given by the husband or the 
father-in-law’ and ‘if given, a half is ordained ’, should be applied, 
because of parity of reasoning and of want of anything to the con- 
trary; this is the view of Vijnanesvara, Dhéresvara and others. 
Otherwise, theeword < halt ? in ‘if given, a half is ordained’ will 
denote an equal partition ; therefore, it is implied that in case thére 
is stridhana, a half of the share of a son should be given, t.e., if the 
son has ten nishkas, then the mother should be given an aMlotniant of 
_ five nishkas. The ornéments of the wives of brothers are certainly 
indivisible, HkeBwise, even where the females themselves are parties 
to the partition, the ornaments previously given severally to each 
of them are also indivisible ;.and this will become clear’ in the chap- 
ter-on < impartible wealth’. When, however, the father and the 
son dividé and take the wealth acquired by the grandfather, then 
the wife of the grandfather gets an equal share with her son, in the 
manner already laid down, ih the text: “The mother too gets 
- an equal share,” and because it is the property of the grandfather.. 
If the wives of the paternal grandfather are ‘issueless, then they 
receive their ornaments given out of affection and no share. Thus 
at a partition of the effects of the grandfather, the mother does not: 
receive a share, but only her ornaments, etc. 
“Tf he makes the shares equal, his wives shall be made aal 
sharers,” likewise “let them divide after the death of the father ; 


1. Apastamba, II, 6, 14, 9, ~~ ‘2. Yajnavalkya, II, 123; A 
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and the mother also*š tak6'sa: Us “share ;” for these texts 


apply to the case in which the father has predominant interest ; 
that wealth which the father obtained at a partition or acquired by 
acceptance of gift is wealth in which the father had a predominant 
interest. It has been already said that the father’s wealth goes to 
the son. ° 





On the question who is entitled to the mother’s wealth, Yajna- 
valkyasays: “ The wealth of the mother remaining afttr dischar ging 
her debts, the daughters shall take; in their default, their issue,” t 
The daughters shall divide and take the mother’s effects remaining 
after discharging the debts contracted by her. The distinction in 
this case is this: Where there-are both married and unmarried 
daughters, the unmarried daughters alone shall take. In the 
ried 
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daughters shall take. , wee ot 
Likewise Gautama: ‘The str idhanajhgiong,t to the daught 3 Lè 
unmarried and unendowed.” Apratta] ny nied 3 Unen ndowed ie s 


poor. In default of daughters, as in the & Paat, sons, the iegut 5 
of the daughters (succeed). The mean Ng? 


daughter takes the property first and then their 1s8trey 
the latter portion. 
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Next, persons panei to take the, Str ridhana of gerani 
dying without issue. A 


On this point, Yajnavalkya: “If a woman dies leaving’ nd 
issue, her relations shall’ take that; the stridhana ôf a woman 
married in the four forms of marriage, Bréhma, éte. .„ goes to her 
hisband; if in the other forms of marriage, it goes to ‘her parents: 
But if she has issue, it goes to her daughters.”* The stridhana of a 
woman dying without any issue, i.e., having no.daughter, daughter’s 
son, son or sows son, etc., her relatives as husband, etc., take. If 
the woman is married in (any of) the Bráhma, Daiva, Arsha or 
Prdjépatya forms dies, her husband gets her wealth; in default of 
him, those persons who are near est related take. The inference is 
that'in their absence, those who are neurest in the father’s line take, 
The wealth of a woman married in (any of) the remaining Asura, 





1, Yajnavalkya, TI, 117. 2. Gautama, XXVIII, 24, 
è 8, Yajnavalkya, I, 6, ` 
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Gandharya, Rakshasa and Paisacha forms, the parents take; first, 
the mother; and in her absence the father; in default of him, the 
nearest relations in the family of the husband; in default of them, 
the nearest relations in the family of the husband. If she has 
issue, her wealth goes to her daughters and her daughters’ sons, 
etc., in whatever form of marriage she might have been married. If 
the:term ‘daughter here were taken to denote the daughter of the 
mother whoseewealth is djvided, it would simply be repeating what 
has been already laid down in tle text, ‘the daughters shall take 
the wealth of the mother remaining after discharging her debts.” | 
Even among granddaughters, if there exist both married and 
unmarried, the unmarried alone take; ifthere are both endowed 
and unendowed, the unendowed alone; if there exist grand- 
daughters unequal in number born of different mothers, the allot- 
ment of shares is by the neotheys. That is stated by Gautama: 
“There is a special mode of division in the case of the lines of the « 
father, mother and sister.”’! 


` I£ there exist both daughters and granddaughters, something 
but not a share should be kiven to the granddaughters out of affec- 
tion. So Manu: “To the daughters even of these (daughters), 
something according to merit should be given out of the grand- 
mother’s property, as a token of affection”? Daughters of these] 
daughters’ daughters in tha absence of granddaughters, daughters’ 
sons shall take, as.is laid down by Narada: “ The daughters shall 
take the wealth of the mother; in the absence of daughters, their 
issue.”> The meaning is that the daughters take the wealth of the 
mother;,in the absence of these daughters, her progeny, ie. 
daughters’ sons. Another reading is ‘the issue’ (nominative 
singular). — 


So the daughter’s sons alone take; not the issue (daughter) of 
the duughter’s daughter, as she is more remote than the daughter’s 
son. In default of these daughters’ sons also, the sons, grandsons, 
denoted by the word ‘issue’ in “the daughters take what remains 
of the wealth of the mother after discharging her debts, and in their 
default their issue,” take the wealth in their order. With thissame 
idea, Manu says: “ After the death of the mother, the uterine 


1, Not found. 2, Manu, IX, 198. 3, Narada, XIII, 2, 
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brothers shall divide her wealth equally, as sss nan ried uterine 
sisters.”? The purport of this text is: “those sisters who are bora 
of the same mother take; in their absence, their descendants up to, 
daughter’s son take; in their absence, the (uterine) brothers. The 
brothers of the deceased woman and not the sons of co-wives take ; 
in their default, the grandsons, > ‘The use 6f the word ‘uterine’ in 
‘the uterine brothers shall divide equally’ is to exclude the sons of 
co-wives. In the absence of her own gons, the sons of co-wives 
succeed; if, however, the daughter of a co-wifé belongs to a higher 
caste, than the son of another co-wife, then the daughter of higher 
caste alone takes; in her default, the daughters’ sons of the same 
description alone. ' 


So also Manu: “The wealth of a woman given her by her 
father, tho Brahmini daughter takes; or else it goes to her issue.” 3 
Tt is said that the maiden takes tlre wealth of the woman ; the word 
‘ woman’ is used absolutely, and so also the word ‘maiden.’ As these 
two words ‘ woman’ and ‘ maiden’ are not co-relatively used, these 
may be understood to refer to the stepmother and the stepdaughter 
also. The word ‘Brahmini’ is used illastratively “of a maiden of 
higher caste. Thus the stridhana of a Sudra woman, the Brahmini, 
or Kshatriya or Vaisya daughter takes; so the Brahmini or the Ksha- 
triya daughter takes the stridhana of a Vaisya woman ; and likewise 
the Brahmini daughter takes the wealth of* the Kshatriya woman. 
Here as it is stated that a daughter of a co-wife wot high caste takes 
the property of a woman of a lower caste, it is understood that the 
daughter of a co-wife of a lower caste has no right to the wealth (of 
a woman of a lower caste) if there exists sons of a co-wife of a 
higher caste. 5 


In default of sons and grandsons, the brother GE ; in his 
default, his sons ; thus in this order the brothers, etc., are heirs, The 
stridhana, excepting sulka alone, should be dad: for the brothers 
alone take the sulka. So Gautama: “ The sister’s sulka belongs to 
the uterine sisters, and after them to the mother.’ The meaning is 
that even, if the heirs from daughters to son’s son are alive, the 
‘atenine sisters shall alone take the sister’s sulka, Something about 
a betrothed damsel is stated in the connection of stridhana. 


lL Manu, IX, 492. 2. Ibid, 1X, 198, 
8. Gautaina, XXVIII, 26, 
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Yajnavalkya: “He who having betrothed a damsel (to a 
certain person) afterwards keeps her from him, should be punished, 
and made to pay. the expenses with interest; if she dies, let him 
pay what was given (by the PEA for the damsel) after | 
calculating the expenditure of both parties.”! A father who having 
promised his daughter fto a person) takes her back from him, even 
though he is freg from defect, should be punished by the king, 
according to his caste, wealth and general character, etc. He should 
‘be made-to return® to the bridegroom with interest all the money 
spent by the bridegroom, his father, etc., for the betrothal. Tf the 
betrothed .damsel dies before marriage, the bridegroom shall take 
back the sulka previously given (to the damsel), e.g., rings, etc. ; 
after doing what? after calculating the expenditure incurred both 
by himself and the giver of the bride ; (the meaning is) let the 
bridegroom take only what remains “of the property given to the 
damsel, ¢.g., rings, etc., after deducting from it the expenses incurred 
by both the parties on account of the betrothal. 


.. Baudhayana states a distinction in the taking of head ‘orna- 
“ments, etc., given out of affection to a damsel before the time of 
betrothal, by her mother’s father, father, etc., intending her own 
ownership : “Let the uterine brother always take the. wealth of a 
deceased damsel; in his default, the wealth goes. to the mother, 
angin her default to the father.” By an easy transition from the 
“subject on hadid, nomeiong is said even in ane case of the living 
wife. . 


Yogisvara : “ The husband need not repay to the wife TEA 
taken, by . him during famine, for the performance `of: religious 
duties, dhring disease or while.in duress.”3 Performance of religious 
duties], t.e., those which should indispensably be performed. T£ 
under these cirumstances, the husband having no other resource 
takes the stridhana, he need not return that wealth to her; the 
meaning is that he cannot be compelled to repay ; if under’ aiher 
circumstances, it should certainly be repaid, as the husband only 
‘is permitted (to take) in the above-mentioned circumstances and as 
‘punishment i is laid down in the case of others, according to the text: : 
“Those relatives who take perforce their wealth while they are 
alive, a righteous king should visit with the punishment for theft.’* 





1. Yajnavalkyd, IT, 146., s 8. Yajnavalkya; TI. 147. 
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Yajnavalkya thus lays down the nature of steidhana : “What is 
given by the father, mother, husband and brother, what is obtained 
before the nuptial fire, and what is given at the time of supersession, 
eto., are’ declared to be stridhana; as also what is given by rela- 
tives, Sulka and Anvadheyaka.”, Obtained before the nuptial fire] 
given by maternal meee etc., at the tithe ‘of marriage before 
the fire. 


Adhivedhanika ‘is also described thus 2 ‘‘To a superseded wife, 


let him (the husband) give an equal sum, fer the act of supersession, 
provided. stridhana had been given her; but if it had been given, 
one half shall be allotted.”? A superseded wife is one over whom a` 
second marriage is contracted. The meaning is that adhivedhanika 
is money given to her for being superseded ; he shall give an equal 
sum]. the meaning is that a sam equal to that spent in ornaments, | 
etc., for the second wife should be given to the first (superseded) 
wife. Here he lays down a distinction : ‘to whom no stridhana had 
been given.’ The meaning of this has been explained at length in 
the connection of the determination of the mother’s share. By the 
particle ‘ete.,’ in < adhivedhanika, etc., are meant what was gained 
by the spinning of cotton, sale, Paruon, acceptance of gift, 
finds, ete. 

' Katyayana: “ Whatever is given to women at the time of their 
marriage before the nuptial fire i is denorpinated by the gages ‘ stri- 
dhana given before the nuptial fire? -A gain what aawoman gets when 
being led from the house of her father (to that of her husband) is called 
‘ stridhana given at the time of the nuptial procession.’ «Whatever 
is-given out of affection either by the mother-in-law or fathey-in-law. 
as a token of affection, and that which is given in return for her 
humble prostrations is called ‘stridhana given out of‘affection.’ 
What is received by a woman before or after marriage in the house 
of her husband or of her father, from her brother or her parents, is 

called saudayika. What is received by a woman after marriage 
in the family of her husband or in the family of her father is 
called gift subsequent.”? 

. S. SITARAMA SASTRI. 








1. Yajnavalkya, TI. 148. d 
2, 11. Oole. Dig. 585 CCCCLXIYV & V. & 586 CCCOLXVI; 587, COCCLXVIII, . 
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% 
NOTES OF INDIAN GASES. 


Ramachandra Rayaguru v. Modhu Padhi, T. L. R., 21 M., 328. 
‘The question in this case was as to the applicability of Art, 132 or 147 
to suits for sale of mortgage instruments. The Court by a majority of 
three to two held that Art, 182 applięå. Chief Justice Collins was one 
of the members constituting the majority, and though his present view is 
at variance with thadecision in Udayana v. Senthivelu, I.L.R., 19 M., 411, 
in which he appears to hage taken part, he vouchsafes no explanation 
for the change. Wethave carefully perused the elaborate arguments of 
Shephard and, Subrahmania Aiyar, JJ., by means of which they arrive at 
the conclusion that Art. 147 is only applicable to suits for foreclosure or 
sale in the alternative. Mr. Justice Subrahmania Aiyar's judgment deals 
with the proceedings of the Legislative Council, the langnage of the 
several Bills that were before the Council and refers- to a multitude 
of circumstances relating to the history bf the article in support of the 
interpretation. Wo believe he must have been aware of the decision of 
the Privy Conneil in Administrator-General of Bengal v. Prem Lall 
Mullick, L. R., 227. A., 107, deprecating all reference to proceedings of 
the Legislature or thé state of things antecedent to the enactment of the 
law in interpreting the pravision of a Statute. See Queen-Hmpress v. 
Sri Churn Chungo, I. L. R., 22 O. 1017, and Norendra Nath v. Kamal- 
basini, 23 J. A., 18. Dealing with the language of the article itself, 
the argument that he advances in favor of his interpretation is that 
otherwise there would be no article applicable to: suits for foreclosure 
or sale in th¢esalternative or*Art, 120 alone could apply. We confess 
we are unable to gee the force of this contention. Because there is 
one article for the recovery of immoveable property and another for 
the recovery of moveable property and none for the recovery of move- 
able or immoveable property it cannot be said that a snit of this 
latter. description is unprovided for, or must wholly fall under Art. 
120. The plain rule appears to us to be to hold that a suit for fore- 
closure or sale in the alternative would fall within the article even 
though you have to read it distributively. Mr. Justice Shephard again 
thinks that as English mortgages give rise to suits for foreclosure 
or sale and they were dealt with by a special clause in connection 
with the Presidency towns before the present Act, Art. 147 of the 
present Act must, therefore, be regarded as referring to such snits 
wherever, they may be instituted. This reasoning also does not’ com- 
mend itself to us. The natural interpretation of the article is to regard 
it as dealing with suits for foreclosure and with suits for sale. To set 
agide this simple grammatical interpretation which is also logical, there 
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must be very strong reasons indeed, Weare unablefo find any. It may 
be said and, we would quite agree, that a long period like 60 years is 
unnecessary for suits for sale. But that is a matter-for thé Legislature, 
We may also be of opinion that the abnormally long periods provided, 
for some other cases are equally unnecessary: There is no special argument 
to be brought forward in the oneecase any more than in the other from 
the undesirability of this lengthy period. ° 


Kombi Achen v. Kochanni, I. L. R., 21 M. 352. S. 561 entitles the 
respondent to raise objections to the decree of the coart below upon 
the hearing of the appeal. The right to. the objections being heard 
would seem to depend upon the question whether the appeal itself 
is heard. Ifthe appeal is thrown out on the ground that no appeal lies 
or that it has been filed out of time or the appeal abates or is withdrawn, 
itis clear that the appeal is not heard and, therefore, the objections 
of the respondent cannot be, There may be a question, | however, 
where the appeal itsolf is heard though gt is ultimately disposed of on 
the ground that no appeal lay or that it was barred by time. We 
should imagine that, although the section has been literally complied 
with, the disposal of the case on, one of these grounds involves a 
refusal to hear thé appeal and, therefore, the respondent’s right to have 
his objections heard must fail. There is &n observatfon in Kamat v. 
Kamat, I. L. R., 8 B. 368, that even though it may be ultimately held that 
no. appeal lies, if it has been heard, the respondent's right to raise 
objections subsists. We are unable, however, to accept this decision as 
correct. It isa little more difficult to determihe whether an appeal is 
heard when itis dismissed on the ground of non’ joinder ¢f proper parties 
to the appeal. We conceive that the plea of non-joinder which affects 
‘the hearing of the appeal would generally affect the memorandum of 
objection too. But even if it does not, cai it be said that the appeal is 
heard when it is dismissed on the ground of want of parties? The 
objection is one which does not affect the suit itself and the appeal which 
seeks to upset the decision by the court below upon the issues in the case 
- yemains unheard when the objection of non-joinder affects the appeal 
alone. In a general and loose sense, it may be said that the appeal must 
be heard before the non-joinder,may become clear; and if it is in this 
sense that the hearing is spoken of in S. 561, the decision in the case 
under notice may be right. ' 

_ ‘Sethurayar v. Shanmugam Pillai, I. L, R., 21 M. 353. This case 
Gnvolves several difficulties which have not been satisfactorily overcome 
by. the learned Judges. There ig no doubt thatif an agent has obtained 
an advantage the principal is entitled to it., If he has recovered money 
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due to the prinotpal, the principal would be entitled to it. Where hë 

- has merely obtained a decree upon the bond, wè do: nöt sée how thatd’ 
an ddvantage whiich the principal éin take, A principal cannot 6xé. 
cnté a decree which an agent has obtained. He may obtain á dédlatd. 
tidti that the decree was obtained ‘by à persob as his agent; but that 
will not entitle him to dq anything ittfless the law of procedure énables 
him 4o get into the shges of the agent and exéouté tle decree. Buk this 
évidently it does not. 

Assuming that aeman sa Obtain a declaration that another has 
obtained a decree as benamfdar, is it so clear that he can execute the 
decree, unless there is a transfer by operation of law? S, 239 enables 
the transferee to apply for execution; and Ss. 91 and 95 of the Trusts 
Act refer to cases of property vesting in one for the benefit of another, 
The benamidar had the benefit of a contract which has been merged 
in a decree and thé decree is no more à right in vem than the bond upon 
which it is obtained. We cannot speak of a transfer by operation of 
law from the benamidar to the real owner becatise a decree had bean 
obtained upon the obligation. In Abedoonissa v. Ameeroonissa, 4 I. A, 73, 
the Privy Council said that there was no transfer from the widow who 
was placed on tbe record og the death of her husband pending ‘the suit 
to the persons really entitled, soto enable them to execute the decree as 
transferees of the widow. It may be that S. 232 ought to be made more 
elastic. But with the section as it stands it seems difficult to hold that 
the Peal owner is the transferee from the benamidar subsequent to the 
decres. See however Mennicham v. Taitayya, I. Ñ. R., 21 M., 388. 


| Ramayyárv. Ramayyar, LL.R.,21M., 336. Hard cases, it is sid, 
imake bad law, and we are inclined to think that this is perhaps one of 
thém: Every execution by & decree-holder who has been. paid out of court 
'is undoubtedly fraudulent and if the fraud is a reason for the éxecuting 
court staying its hand, S. 258 should not be in’ the Statute book: 
There was a promise, it is said by the decree-hélder, tó certify and he 
execiited the décree notwithstanding and purchased the property in 
cotitt-sale. If thé execution is legal notwithstanding the fraud, there is 
nothing illegal in the sale, the leave to bid and.the purchase, and yet 
the Court las set aside the sale on the gtound of fraud in not 
certifying satisfaction. ; 
Sabbaraya Ravuthdminda Nainar-s Ponnúsami Naday, I. 1. 
R. 21 M: 364. The question äs to the tate of intérest Which it ig compe: 
fert to the Court to award has now been detertnined by the Privy Goiineil 
in Rameswar Kær v. Mahomed Mehdi, I, b. Ru 26 Gs 89, Ás {ð the 
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competency of the Court to fix a rate unden S. 209 beyond the date fixed 


fog realization, the Allahabad and Calcutta Courts have differed, the 
former holding the section of the Procedure Code inapplicable to morte 
gage decrees. We think the Calcutta view has been rightly preferred. 


Maidan v. Janikiramayya, J. L. R.,21M., 371. In an appeal by 
a defendant against a decree for mesne profits fhe amount of which was 
left to be determined in execution, the High Court held that no stamp 
was payable by: the appellant upon the mesne,gprofits. Thtreis no doubt 
about the correctness of the decision as the mesne ‘profits decreed were 
subsequent to the institution of the suit. “We should think the same 
result ought to follow even if the amount of the mesne profits had been 
fixed because there is no cause of action in respect of subsequent profits 
or interest which are entirely within the discretion of the Court and do 
not form part of the subject-matter of the suit or the appeal, As we 
have repeatedly remarked, the Court Fees Act which is a clumsy enacte 
ment very much out of date is the parent of ,much injustice. Under 
cover of its somewhat unintelligible provisions court-fees are often- 
times demanded at random by ignorant officers from whom there is no 
appeal.- The evil is a crying one, and itis time for the Legislature to 
look into it. ‘ e * 


Mahabala Bhatta, v. Kynanna Bhatta, I. L. R., 21 M., 371, 
The decision in this case appears to us to be very important in the intera. 
ests of justice. The rules ag to joinder of parties and causes of action 
have worked grieyous injustice in many a case., But wempst say that 
this is almost the first time’ when a judge has boldly stepped out of the 
accustomed groove and declared that a suit shall not be dismissed for 
yon-joinder of other tenauts-in-common. Itisa prudent and convenient 
courge to make all tenants-in-common parties plaintiffs or defendants. 
The failure to do soshall not lead to the dismissal of the suit. his salua 
tary rule cannot apply to suits on contracts, because you cannot divide 
them nor to cases of joint tenants, but where the action is not upon a 
contract and the parties claim as tenants-in-common with others not 
parties, there is nothing to prevent the operation of this rule. This case ` 
appears almost an innovation in the processual law of this country, but 
there is nothing in the Code against it, and we, therefore, welcome it. 


Venkatagiri Rajeh v. Ramasami, I. L. R., 21 M.,413. The decis 
sion ‘in. Appayasamt v. Subba, I. L. R., 13° M. 463, has practically been 
overruled by their Lordships, Subrahmania Aiyar and Davies, J. J., in this 
case. In Sobhandhri Appa Raw v. Chellamanna, I.L. R., 17 M., 225, the 
earliex case was distinguished. But the principle of the decision itself ig 
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Wrong, the rent being due on Be dates on which according to the kist 
bandi it is payable, limitation must run from those dates and not from the 
end ‘of the fasli. The question was more fully discussed by Subrahmania 
Ajyar and Benson, J. J., in Rajah of Venkatagiriv. Seik Bade Sahib, 8 
M. L. J., Rep. 219, and the same.rule is enunciated in Paramasiva 
Goundan v. Kandoppa Geundan, 8 M.‘L. J., Rep. 201. 


“Sami Pillai v. Krishnasami Chetty, I. L. R., 21 M.,417; In 
‘execution of a.decree for money, a decree for money which the judgment. 

. debtor had obtainedeagainst another person was attached and under 
5. 293, the attached decree Was executed. The judgment-debtor of the 
attaching decree-holder objected to the sale of the properties of his judg- 
_ment-debtor as irregular and upon a decision against him preferred an 
appeal, The High Court had to consider the question whether an appeal 
‘lay under S. 244. That depended upon the further. question whether 
the attaching decree-holder was the representative of a party in respect 
of the attached decree which* was being executed. Subrahmania Aiyar 


„and, Benson, J. J., answer ‘that the attaching decree-holder was no party * ' 


‘and, we take it, alko not the representativeof a party. Their decision is 


‘opposed to Peary Mohun Chowdhry v. Romesh Ohunder Nundy, I. D. R. , 15 
C., 371, which goes not appgar to have been quoted. It seems clear fo us 
‘that the Calcutta decision is right. The attaching decree-holder is an 
assignee by operation of law and stands in the same position as the 
| assignee of a part of the decree. Attachment may not in law operate as 
a tiirisfer in interest, hut the -provisions of S. 273 place the attaching 
‘décree-holdey ejn ‘the position of a transferee of part of the decree, 
Suppose questions arose between the judgment-debtor of the attached 
decree and the attaching decree-holder in the course of execution pro- 
ceedings, hogy are they to be dealt with except under, S. 244. : The 
attaching decree-holdér cannot be the repnosentative of a party for some 
purposes and not for others. 

' Manicka Gramany v. Ramachandraiyer, I. L- R.,21 M., 482. 
The question is whether a tenant who has been éjected under S. 10 of 
the „Rent Recovery Act, can. maintain a suit for posession questioning 
the legality of the order. S, 99 of the Act appears to us to make it clear 
that there is a right of appeal from the order of ejectment. S. 76 
denies revision unless a right of action is especially granted. We should 
imagine that the order of ejectment cannot be questioned by suit. If 
the order of the Collector was not a judicial order it is possible to 


suppose that the Act does not take away a right of action which the 


person aggrieved may have, But there can be really no doubt that the 
Collector’s order is judicial, gh 
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Ratnam iyyae Krishna Doss Vital Doss, I. L. R., 21 M., 494, 
A judgment-debtor who is disposessed of pro perty in execution may poly 
for possession undér the Code.. But Art. 165 applics to his application.. 
See also Mahomed Hossein v. Kokil Singh, I. L. R., 7 C., 91. But if he 
happens to be a minor at the date in which his right to apply accrues 
he is entitled to the benefit of S. ? of the Limiéation Act which expressly 
_applies to applications as well as to suits. See Baldeo Singh v. Kishan 
Lal, I. L. R., 9 A., 411; Mon Mohun Buksee v. Guitga Sogndery Dabee, Ib. 
9C., 181; Jagjivan Amirchand v. Hasan Abraham, Ib., 7 B., 179. 








SUMMARY OF RECENT CASES. 


Civil Procedure Oode (Act XIV of 1882), Ss. 244, 311 and 588— Appli- 
cation to set aside sale on the ground of fraud—Second appeal-—Limi- 
tation Act (XV of 1877), sirts. 166, 178. j 


Bhuban Mohun Pal v. Raja Peary Mohun Mukerjee. 

. Held—that an application to set aside a sale on the ground of fraud 
comes under. S. 244, notwithstanding that the purchase was made by 
a person who was a third party, and not under S. 311, which relates to 
setting aside a sale on the ground of irr€gularity in the conduct of 
the sale. 

` Held further—that an application to set aside a ales on the ground 
-of fraud of the’ decree-holder and the. auction-purchaser falls within 
Art. 178 and not Art. 166, which relates only to an appligation to set 
aside a sale on the ground of irregularity in publighing or conducting 
the sale, or on the ground that the decree-holder has pur chased without 
` the permission of the Court, and that it is not barred by time —3 0. W: 
. N. LXXX. 

: _ ` 

Oriminal Procedure Code (Act X of 1882), Ss. 145, 147, 182—Ferry— 

Tangible immoveable property— Offence—Jurisdiction of Magistrate. 

Maharaja Harbullabh Narain Sing Bahadur v. Bajrang-Dass- 

A ferry does notcome within the description of “ tangible immoveable 
property” as used in S. 145 of the Criminal Procedure Code of 1882. 
Disputes regarding ferries come within the scope of S. 147. i 





S. 182 relates onÌy to cases of offences, that is, acts which are 
ptinishable by law, and a case under S. 145 is not a case se relating to an 
offence :—8 C. W. N. 149. T 


r Sr -pi 
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Appeals, hearing of, hen records haye been accidentally i 
Ney trigh, right of. 

Har Kumar Pal Chowdry v. Sheikh Asiatullah. 

Where, in the interval between the original hearing of a case and 

the appeal, the record, or the greater part of it, was destroyed in an 


earthquake, and the appeMate Court set aside the judgment of the first 
Court and directed the suit to be tried de novo, 


Held—that the mere fagt that the record was accidentally destroyed 
cannot give the appeltant a right of re-trial of the original suit, and that 
it is open to the Court of Appeal to try the case upon any materials 
proved to have been used at,the hearing of the first, Court, and it is for 
appellant to put those materials before the Court :—3 C. W. N. 150. 





Mahomedan Eaw— Wakf—Alienation by tr ustees® without PEET of Judge 
whether voidable or void — Bight of suil— Possession. 


` Shama Churn Roy v. Abdul Kabeer, ` 
A Civil Oourt of superior jurisdiction in the district is vested, 
generally speaking, with the powers exercised by the kazi. Before an. 
alienation of tryst property can be- made by the trustee, the sanction of 
the kazi, in other words the J udge, is essential, 


` Where the trustees of.a certain mosque without obtaining the sanc- 
tion of the Judge sold the lands in dispute which formed a ‘part of the 


trast property to the plaintiffs in order to raise money to. megt the 
expenses of Iftifation and theerepair of the mosque ; 


- Held—that the ‘sale was not merely voidable but void v3, d. Ms 
N, ii 





~ Act No. Xiv of 1860 (Indian Penal Code), Ss. 192 and 1983—Fabricating 


false evigence—False entry made by a Police officer in @ speçial diary, 
Queen-Empress v. Zakir Husen. 
' Held—thet a Police officer who made a false entry in the special 


` diary relating to a case which was being investigated by him could not , 


ba opnvicted therefor of the offence of fabricating false evidence as 
defined in S. 192 of the Indian Penal Code, inasmpoeh as the document 
in which the alleged false entry was made wag not one which was 

admissible in evidence. - Empress v. Gauri Shankar (L L. R., 6 A, , 42). 
and Keilasum Putter (5 Mad , H. O. Rep., 373) referred fo; 5 A. WX. N 

mr 99, p: 5 
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Att No. XLV of 1860 (indian Penal Code); Ss.'98 ef seq:=Right of private- 
e dafancé—Act No. I of 1872 (Indiaw Hvidence Abt), È: 105— 
Presumption—Pleadings. mi 
Qnéén- Empréss č. Timmar: 

Semblethat an Avcised person who at his trial lias [ot pleaded 
thé tight of private défence; but has raised other pleas {ridotisistont with 
stich ù defence, cannot in appeal set up a case, fauaided upöä thd övi 
dence taken at his trial, that he acted in thé exercise df the right of 
private defence. Queen-Empress,v, Prag Dat,Weekly Notes, 1898, p. 117) 
referred to:—A. Wi N. for 98 and 208.. - es ni 





Act No. XIX of i878 (N. W. P. Land Revenue Act), 8. 185—Sale for 
arrears of revenuée—Disposal of surplus proceeds— Distribution amongst, 
creditors of defaulter—Suit by one of anol creditors against another— 
Cause af action. . 


Kiinj Behari Lal v. Parsotam Narein, 

An éstate which had beén mortgaged separately to two diterdnt 
ñiortgagees Wis gold for default in payment bf Government fevenie: 
By the sale a‘ittuch larger sum than was suffoicnt to sattsfy the atreala 
of revenue was realized. The Collector, insiéad of piying the surplus 
to the defaulter, mortgagor, paid therewith one of the mortgagees in full 
atid the othér in part. The mortgagee who had been paid in part only 
sued the other mortgagee for the balance \dueeon his (the plaintiff’ 3) 
mortgage, alleging that it was prior to thet of the defendant and ought 
to have been paid off in fall. Held, that the suit would not lie, The 
action of the Collector in contravention of thé express provisions of 
8.185 of Act No. XIX of 1873 give the plaintiff tio causo of ation 
against the other mortgageo:—A. W. N. for 98 p. 210. ` aa 


‘ = 


Act No. Vit of 4840 (Court Pees Act), Sch. i Art. 5—Oowrt: “fee += heiii 
of judgment. 


Imdad Hasan Khan v. Badri Prasad. 


On a reference to the Taxing Offics: of the Court it was held that 
the court-féé preavriba d ás payablé off ah aplication for révidw of an 
appellate į judgihatit must be compiitéd According to the validation för 
firposés of court: #38 of the appeal, irrespective of what tity bë the 
value of the relist séught by thë application for seyiew oA W. N. i 
98 p. 214. - 








coe ot 
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Act No, IV of 1882 (Transfer of Property Act), 8. 85—Mortgage—None 
joinder of parties—Subsequent mortgagee after suit on prior mortgage 
filed. 


Ishaq Ali Khan v. Chunni. 

. Held—that S. 85 of the Transfer,of Property Act, 1882, does not 
require the joinder in a snit on a prior mortgage of a subsequent mort” 
gagee whose mortgpgé was only executed subsequently to the filing of 
auch suit :—As W. N. for 98 p. 214, i 


1 2, 
—e 
e 





Civil Procedure Oode, S. 539—Suit for a declaration that a certain piece of 
land is a grave-yard— Jurisdiction. 
` Muhammad Abdullah Khan v. Kallua. 

Held—that a suit for a declaration that a certain piece of land was a 
grave-yard dedicated to the use of suchespersons as ‘had no grave-yards 
of their own, and asking the Court to appoint a mutawalli and settle a 
scheme for the management of the grave-yard, was not such a suit as 
fell within the purview of S. 539 of the Code of Civil Procedure. 
Lakshmandas Parashram v. Ganpatrav Krishna (I, L. R, 8 B., 365) 
and StrinivasaeAyyangar ¥. Strinivasa Swami (I. L. Rọ, 16 M., 31) 
referred to:—A. W. N. for 98 p. 19. 








Practice—Transfer of Drega hegal practitioner appointed to judicial 
office. awe 
- Birjn Rai». Muhammad Zahir Alam. 
` Semble --that a legal practitioner who is appointed to a judicial post 
cannot transfer briefs held at the time of his appointment by him as such 
legal pragtitioner:—A. W. N. for 99 p. 18. 





Civil Procedure Code, S. 622—Revision—Discretion of Court in exercising 
revisional powers—Oivil Procedure Code, Ss. 623 et seq.—Review of 


judgment. 

a Abdul Sadiq v. Abdal Aziz. l 

A Munsif granted a review of judgment on a ground which was no 
ground inlaw for granting a review, but his order in review had the 
effect of making the decree in the suit a right decree instead of a wrong 
decree. The District Judge allowed an appeal from that order on 
grounds which, having regard to S. 629 of the Code of Civil Procedure, 
. Were not open to him, On an application for revision of the Judge’ s 
` : e 
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appellate order it was held that the proper course was to set aside only 

“she District Judge’s order and tó leave standing the order of the Munsif 

granting a review of judgment, which order, though wrong in principle, 

was, it appeared, right in its results:—A. W. N. for 99 p. l. 


Benami transactions, criterion—Funds out of which purchase-money paid— 
Possession—Receipt of rents— Rendering account, i 
Pundit Ram Narain v. Maulyi Mohammad Hadi. 

In most cases of alleged benami transactions, the true criterion is to 
ascertain from whose funds the purchase-mioney proceeded, but it is not 
the only criterion where, as in this case, ‘that fact is consistent with the 
defendant’s case, which is that tlie plaintiff. purchased the village for 
him and intended it to be a gift in return for his services; a much more 
important fact in sugh a case „is the actual possession, or the receipt of 
‘the rents of the property. Plaintiff had admitted that defendant had 
been in possession of the collections and had not accounted for them for 
94 years. 7 , i S 

Held—that, although. the benami deeds are very common in India, 
the deed of sale in question did. not appear to be of that character :— 
3 0. W. N. p. 118. O. 





Joint-property— Deed by joint-owners of the family property appointing 
trustees for the management of the property, effect of —Deed by Goint- 
owners embodying an agreement not to partion the Pfoperty, effect of. 


Radhanath Mukerjee v. Tarrucknath Mukerjec- 

By an instrument, purporting to be a deed-of-trust, all the existing 
joint-owners of the family property deputed the management of the‘pro- 
perty to trustees for the purposes of the family solely, giving the trustees 
certain specific directions with regard to the management of the property 
and the application of the funds. The beneficial rights of the owners 
‘was in no way aliened or altered by the deed. By a clause in the deed 
thé joint-owners bound themselves not to ask for partition of the 
property, oe 
Held—that an arrangement of this kind can only be operative just so 
long as all the joint-owners consent to its being operative and no longer 

` ‘Thatit is not competent for owners of property in this country by-any 
arrangenient, made in their own discretion, to alter the ordinary incidents 
of the property which they possess; a joint property, therefore, cannot 
be made impartible in perpetuity by any such arrangement, though the 


e 
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% 
owners ‘may, for sufficient consderation, bind themselves to forego their 
rights for a specified time and definite purpose by a contract which could 
_be enforced against them personally :— 3 C. W, N. p. 126. 





ey — 


Wall, common, right to erect superstgucture on—Common wall—Party 
 wall—Superstructure, right to erect, on common wall—Pegsession of , 
common wall, ay Ean : 


. Amr&tlal Damodardas v. Lallubhai Dalpatram. 
- A party has no right to erect buildings of his own on a wall which 
is common to himself and his neighbour without the consent of the latter, 
‘and so change its nature and virtually oust him from all possession of 
it:— Printed judgments of the B. H. Q. for 1898 p. 373. 





Civil Procedure Code, Act XIV of 1883, &. 257-A—Judgment-debtor, 
‘agreement between a persorother than the, and judgment-creditor for 
postponement of decree—Judgment-creditor —Decree; agreement for post- 
ponement of —Execution—Agreement for postponement of decree. , - 


- Kesu Shivaram Marwadi v. Genu Babaji Powar. 
‘The provisiðns óf 5. 287-A of the Civil Procedure Code do not 
include within their scope an agreement between a jadgment-creditor 
and a person other than the judgment-debtor, whereby such person in 
‘consideration of the postponement of execution of the decree against the 
judgtment-debtor, undertakes to pay’ to the judgment-creditor a certain 
sum of money’: Printed sjudgntents of the B. H. C. for 1898 p. 374: ` 
5 : g 








si - Sale without license—Sale by servant. 
» 


Williamson v. Norris [1899, 1 Q. B., 7]. 

The question in this case was whether a servant of the House of 
Commons who sold their liquor and under their orders was guilty of 
any offence under S. 83 of the Licensing Act of 1872, which | runs as 
follows :—“ No person shall sell or expose for sale by retail any intoxi. 
cating liquor without being dily licensed to sell the’same.” It was’ held 
that he was not, as the phrase “ without being duly licensed ” could not’ 
be applied to a mere servant without a straining of language. It was 
also held that if a guilty knowledge were proved on the part of thé 
servant, he might, perhaps, be guilty of abetment; but that since under 
the special circumstances of the case no such knowledge could be imputed 
to him, he could not be convicted. . ; 


© Å— m eee 
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. - course of employment.” ° 

. Smith v. Lancashire and Yorkshire Railway. 

l [1899, 1 Q. B, 141 0. A] 

-> Where a ticket-collecțorin getting off from the foot-board of a train ` 
in motion caught his foot and fell and was killed, and an action was 
brought by his legal personal representative to recover the compehsation 
provided by. the Act, it'was held by the Court of Appeal that since the 
deceased did not get on the foot-béard for,any putpose of his employers 
but only. for his own pleasure, the accident could not be said to have 
arisen “out of” his employment soas to entitle the representative to 
any compensation under S, 3 of the Ack. 


Workmen's Oompensatrons Act of 1897—Injury “arising out of and in the 


.; 


Gratuitous bailment—Suit by baile. jor injuries arising from a defect in 
pis i `` the article lent.) . , l 
Coughlin v. Gillison.[1899,.1 Q. B., 145 C. A.] ‘ 

.. The Court of; Appeal held that in cases-of gratuitous bailment, in 
order to make the bailor liable for any injury ‘arising from „a defect in 
the article lent, it must be shown that there was a concealment of any 
material fact known to him, or that there was such negligence on his part, 
in not disclosing the ‘facts: relating to the article as amounted to the 
game thing. Blakéman v. Buston and Bzeter Railway (1858), SEG B, 
1035, and MeOarthy v. Young (1861), 6 H, & Ni, 529, approved. ` E 


e—a 
', 


Criminal Law—No- witness for the defence—Prisoner giving evidence on 
. © his own behalf—Prosecutor’s right to sum up and comment on thet ` 
3 a evidence’ of the accused. ON 


The Queen v. Gardner (1899, 1 Q. B., 150]. 

ln this’ case, it was decided ‚by the Court for the consideration of 
Crown Cases Reserved that the effect of the provision of 8.2, Criminal 
Evidence Act; 1898, that the prisoner should be called{“ immediately ` 
after ‘the close of the evidence for the prosecution ” was not to put an . 
end to the right of the prosecuting counsel to sum up the evidence in 
the case, but only ‘to postpone it till evidence had been given for tae 
prisoner3 and that in so summing up, the counsel was entitled to comment 
upon the evidence given by the prisoner. aoa i 


E E eae E es ee on vr ` - reece i 
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Assignment of lease by vessee—Sub-lease. by assignee by way, of mortgage— 
Suit by lessee against the mortgagee of his assignee for the recovery of , 
rent paid by him to the lessor. 


Bonner v. Tottenham and Edmonton Permanent Investment 

__, , Building Company [1899, 1 Q. B., 161, ©. A.J 

Where the mortgagee of the lesseo’s assignee agreed with his 
mortgagor to pay the rent reserved by the original lease, but failed to do 
so and owing to his “défault the lessee was compelled to pay rent to his 
lessor, in a suit -by the lessee to recover from his assignee’s mortgagee 
the rent so paid it was held by the Coart of Appeal that there was no 
privity between the parties either by contract or by estate and that the suit 
was uot maintainable, though as ‘between the mortgagor and the mort- 
gagee, the latter had agreed to’ pay the rent due to the lessor. The 
right course for the plaintiff in such a case was, the Court said, to sue his 
assignee and the assignee would then be,entitled under his contract to 
sue his mortgagee to recover th» amount paid. Moule v. Garrett (1870), 
L. R., 5 Hx. 182; A. (1872), 7 Ex. 101, distinguished. 
‘Evidence of subsequent fraud—Right of Prisoner to give evidence before 

"Grand Jury—Right of Gourt to comment on prisoner's failure to 
give evidence. em: 


The Queen v. Rhodes [1899, 1. Q. B., 77.]. i 

PEA Three questions arose for consideration in this case— I. Whether-in a 
trial on a, charge of cheating by false pretence, evidence of similar cases 
of cheating subsequent to the date of the occurrence which is the subject 
of the charge was admissible to prove fraudulent intent. 2, Whether 
under the Criminal Evidence Act of 1898, the prisoner- was entitled to 
give evidencé on. his own behalf: before the Grand Jury. 3. Whether the 
Court hada right to comment upon the failure of the prisoner to give. 
evidence on his own behalf, ; l 


On the first question the Court decided that evidence of subsequent 
frauds. was-admissible ¿f the various transactions were shown to form 
part of a single system of fraud pursued by the prisoner. When once 
the continuity of the -various. transactions was shown, transactions . 
after the date of the alleged-particular crime were as relevant in, proof. 
of its general character as transactions before that date. Reg. v. Holt 
(I 860) Bell O. C. 280; 30 L. T. (M. C.) 11 distinguished ; Reg. ve Francis- 
(1874) L. R. 2, C. O. 128, explained and extended. 


- On the second point, tho Court held that the function of the Grand 
Jury being merely to say whether a prima facie case had been made out 


l t 
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by the prosecution, the evidence of the prisoner which was-part of the 
defence could never arise for their consideration. 


On the third point, they held that the Court had undoubtedly the 
right to comment upon, the failure of the prisoner to appear and give 
evidence for’ the defence, and that the nature and degree of comment 
must depend upon the circumstances of each cage, 








Infringement of statte—Information by the Attorney- General— 
a ` Injunction. ` ° 


Attorney- General v. London and North-Western Railway 
11899, I. Q. B., 72.1. 

Where an Act of Parliament provides that the trains are to move, 
at the rato of 4 miles per hour at a. level-crossing, and. information was: 
filed hy the Attorney-General to restrain the defendants from driving, 
at any greater rate, it was held by the Cougt that.the injunction should: 
be granted and that the informant need not show that the act com- 
plained of had resulted, or was likely to result, in any injury. to the, 
public. The Court distinguished this case from those cases in which. 
the action was to restrain a nuisance and the courts refused to interfere, 
without. proof of substantial injury, on the grofind that in fhis case infor- 
mation was filed to enforce the express terms of an Act of Parliament. 

Attorney-General v. G. W. R. Co. (1872, L. R. 7, ch: 767). 

Attorney-General v. Cockermouth Local Board (1874, L. R. 4 Eq. 178). 

Attorne y-General v; Sherewsbury Bridge Company (1886-8. 1 Ch. D; 

752) approved of followed, 





JOTTINGS AND CUTTINGS. 4 


We beg to acknowledge with thanks the receipt of the. Nilowing’ 
publications :— — 


The Yearly Practice of the Supreme Court t for 1899 by Muir Macken.’ 
zie, Lushington and Fox, in one Volume, published by Mesers. Butterworth, 
and Co., 7, Fleet Street, London :—Prices 20 net. 


. Kelly’s Draftsman; 38rd Edition, by West and: Austin, published by: 

Messrs.. Butterworth and Co., 7, Fleet Street London :—Prices-12-6.- 

: The Lawyer and Magistrate; Nos: 1 and 2 (in exchange), 
‚The: Bombay Law Reporter for January (in exchange). , 
_The Albany Law Journal for J; anuary (in exchange): - A 
The Calcutta Weekly Notes for January. (in eæckange). >, -7 
The Allahabad Weekly Notes for January (in exchange)... . .... 
Bhe Green Bag for January (in exchange). 


80 -AHE MADRAS LAW: JOURNAL. i 
; LA 


~ “he Canadian Law Times for Janary (in ‘euchange). 


The Canada Law Journal for January (in eachange).— ee ek 


- - The Educational Review for January (in exchange).' 

. The Indian-Journal of Education-for January.(in Ci 
he Harvard Law Review for January, (in Seen 

| et ae - 

The New Law Member. —We hope Dr. honing ‘Raleigh m nag "justify 
his selection to tHe important office to which he has been called.~ The 
place requires a man of exceptional ability. All that we know of him 
is that he was a good student at college, and has taken some degrees and 
prizes. “He has not been a practising barrister, and his present position 
as Registrar to the Privy Council does not promise any special qualifi- 
cations for the new ‘sphere to which he has been called. “It is true; Lord 


Macaulay ‘without any special qualifications as a lawyer proved ’ one of i 


the ablest law-makers of this country by’ his masterly ‘d¥aft ‘of the” 
Penal Code. But even whem he came to‘ this country; ‘Macaulay. had 
achieved a reputation as a man of genius ; ‘and he came as a young man 
of? thirty odd summers. But Dr. Raleigh `i is ‘close upon 50, and has not 
made’ ‘his mark within that’ time in England. Two jurists of high 
Yeputation—Mgine and Stephen—have shed lustre upon the office. Hob- 

Konse, Stokes and Ilbert were hard- working men who knew “the law, and 


there are no blunders that we have to record against them. “Their” 


successors in the office—Scoble and Miller—proved: failures. Chalmers 


$ had á name in England. as a draftsman, but he has not made any repunta- ` 
tiôn. here. . othe law membership has been ‘steadily passing into weaker - 


hands. The result, has been that pieces‘ of legislation which at their 
inception had a logical consistency and completeness have been subjected 
to a procegs of tinkering which has changed the shape of the measures 
and. mad hem ‘look disjointed... Many a blunder of this description can 
be ‘pointe ed out in the amendmenté that have been made i in the Penal 
Code, the Codes of Procedure, and the Evidence Act. A law member 


who was master of the ‘particular departments of law with which he was . 


dealing and thoroughly: conversant with the scheme of the legistation’ he 
_ was remodelling in the light of added experience would not commit the 
Planders that these more recent ‘occupants.of the office have fallen into. 
What we-now ‘know of the public career. of Dr. Raleigh gives-us no 
promise of a successful. career in this country. But sometimes we are 
agreeably disappointed. “Little did people know. what a great’ and good 
Viceroy Lord Mayo would make before he landed on these shotes. Let 
us hope that such’& cee may. boi in vatan for ts in the case of 


‘a: 


our new law member. ` ` AA 7s ne 
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Wit and Wisdom _of Chief nee as shawn $ in the- Georgia 
* R&ports. 

“When man 1 and: wife c6-dperate for good they can do much good; 
and so, when they combing against third persons and cô- -operate for evil, 
they can do much harm. In proteoting women, Courts and j juries should 
‘be careful to protect men, too, for men are nòt only useful to general 
society, but to women especially.” —Humphrey v. Copeland, 2468 Ga, 548: 

_ “In that stage of the litigation, even when the merits are Clearly 
against the losing party, he should hhve such mental satisfaction as he 
could derive from having finished his speech. Heshould not be slaugh- 
tered with his address warm in his bosom, alive and undelivered. His 
case being finally and for ever lost, with his argument unheard, he would 
_ feel perhaps, and sometimes justly feel, that the outrage of deciding 
without hearing him was greater, far; greater than the calamity of the 
adverse decision. He might g get justice, byt with it a wound from the 
Court more painful than any justice the Court could fadminister ; for 
itis not impossible that a suppressed speech may occasion more mental 
torture than a lost case.” —Har' ly v. ees, 63d Ga. 18. —The ae ee 


* I 
* $ e 


+ . The, Wall Tax Road Murder Oase.—This case was tated: by a ial 
jary. and Mr. Justice Boddam was the presiding Judge. As usual there 
were various counts, murder, culpable homicide, grievous hurt, and so on, 
The jury returned a verdict of not guilty upon the first two and found’ 
the prisoners, seven in number, guilty under the minor heaés"by a majo- 
rity of eight to one.: The Judge said he entirely agreed With them. That, 
we suppose, meant that he agreed with the acquittal upon the. graver 
heads of charge, though to many people present during the tkne of the 
summing,up it looked as if the Judge was strong for a won upon 
. the first two counts also, ' . < 


After expressing his anie agreement with thej jury, the J Judge said 
to the prisoners that they had banded together:to commit a brutal 
outrage and had committed grievous hurt, and that death was the result.: 
We do not know what-the Judge meant by this, If grievous hurt is- 
intentionally caused and death is the result, the offence is culpable 
homicide. But the Judge had agreed with the j jury in finding thatthe ` 
prisoners. were not, guilty of culpable homicide. What followed was 
even more curious. The prisoners were not old offenders ; the sentence 
of the Court was rigorous imprisonment for ten years each. We do not 
wish to dwell upon the’ illegal .sentence of 15 years, which the Judge 
first impésed. ‘Except for the reason that. the Judge disagreed with, the 
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jury as régards thé acquittal on the graver coutits, we cannot account for 
this extraordinarily severe sentence. But would he be justified. in keep- 
ing that disagreement to himself while expressing agreement with them 
and making the-punishment heavy for -the offences of which they-are 
found guilty.. We hear lectures to Subordinate Magistrates frequently 
on their ideas: of punishment being very disproportionate to the crimes, 
sometimes too Jenjext, sometimes too severe. 


We think the, learntd Judge might have thought o over the matter 
more calmly before pronouacing séntence. 
oe 
Review v. Appeal.—There is a curious fallacy which you cannot drive 
out of Mr. Justice Davies, argue it as you will. He thinks or seems to `° 
act as if he thought that ifthe lower court has committed a most glar- 
ing mistake, not in arriving èt a finding of fact, but it may be in award- 
ing a relief which was not asked for or in arriving at a judgment con- 
trary to the admissions of parties, the error is a thing which can be cor- 
rected only by review, but not by appeal. There is nothing in the Code 
that prevents an appeal in cases where an error may be corrected by 
review. For the matter @f that, anything may be corrected by review if 
only the Judge is willing to correct or intelligent enough to see the error 
and candid enough to avow ite Provided a person brings himself within 
tye provisions of the Code as regards an appeal or second appeal, he is 
entitled to, haye it hedrd although there might have been another means 
of getting that relief. ° We ‘have known ‘several instances ‘in which the 
learned J udgd dismissed appeals and second appeals where the error of 
the courts below was clear, on the ground that the matter in error was 
one for rfview. 
L . * 
The New Stamp Law.—The Indian Stamp Bill has passed into law 
as Act II of 1899 and comes into force on the Ist day of July 1899. 
When the Bill was first introduced we drew attention in 7 M. L. J. to 
several defects and suggested several improvements. Some of our minor 
suggestions have been accepted, but several matters of principle on which 
we had touched have received no attention. We had drawn attention 
to the unjust rule in force alike in this country and in England that 
where a document not duly stamped had been lost, no secondary evidence 
Gould be given and appealed to the Legislature to abrogate it with such 
limitations as it might seem proper to them. We were also of opinion 
that there was not very much in favor of the rule that promissory notes, 
bills of exchange and instruments chargeable with a duty of tne anng 
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should not be receivable in evidence even on farina of a penalty: 

The definitions of the terms Bill of Hachange and Promissory Note have 

` been very much enlarged, but the rule is still retained, that payment of 
_a penalty cannot render such instruments admissible. : 

. We would draw the attention of the public to some of the changes 
effected by the new law which comes into forve from July 1899. An 
instrument of partition is now defined so as to include an order. of a 
Civil Court for effecting a partition and an award by an arbitrator direct- 
ing a partition. There is‘a small item of careless grafting in the Act. , 
An instrument attested by a witness and ‘not payable to order or bearer 

. whereby a person obliges himself to pay money to another is within the 
definition of a bond. A promissory note is defined in the Act_and is said 
to mean a promissory noté as defined by the Negotiable Instruments 
Act. But an instrument attested by a witness and not payable to order 
or bearer is a promissory note under the Negotiable Instruments Act. 
Thus the same instrument falls under bothsieads of bond and promissory 
note. Great confusion must result from the definitions of the two terms 

-overlaping each other. We noted with pleasure the provision in the Bill 
that a receipt which is unstamped may be received in evidence on pay- 
ment of a penalty of one rupee. But we are sorry to find this beneficial 
provision limited to its admissibly only agaiħst the person who should 
have given a stamped receipt. -An instrument recording dn adoption is - 
liable to a stamp of Rs. 10. We pointed out that the word’ record was 
liable to misconstruction, but it has nevertheless been retained. Boiore 

-the present Act, instruments conferring authoriéy to adopt were alone 
liable to stamp duty. è e ar ET 

m e 

We take the liberty of. extracting the following interesting para- 
graphs from an article named “ Hchoes of the Four Courts” th{t appeared 
in the 2nd number of The Lawyer and Magistrate. 


There are always more barristers than briefs about the Courts.. 
When the legal tyro has put himself into a wig and gown, he must 
wait for the solicitors to put something in the brief bag. - Meanwhile 
‘he stays his stomach with books and newspapers, preserving, a decent 
corpuleney ; and waits his chance. He basa good time of it while he is 
waiting. The popular picture of the briefless barrister, conscious of his 
own neglected genins, eating his heart away in moody impatience, is all 
a mistake, Asarule, he has a much more modest and accurate estimate 
‘of his own powers, and a very wholesome terror of the first brief. ` So 
he bides his time good-humouredly, and is lucky enough to have the 
Four Courts Library and Four Courts to wait in. ' 

* 0 * kd + * 
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Close to the entrance sits a big man with a big voice. “I never heard 
elsewhere a voice of such smoothness and volume. Whether he was 
chosen specially for this accomplishment I cannot say, or how the com- 
petitive examination was conducted. But certainly it is the one essen- 
tial accomplishment for his post. When any barrister is wanted by a 
solicitor for instruction,*courts, or consultation, this Stentor is appealed 
to. Forthwith he sends the name of the barrister rattling in sonorous 
thunder throggh the utmost recesses of the Library. The sound, plea- 
santly suggestive ofbriefs and fees, is instantly obeyed. It is the prac- 
tical call to the Bar. . 


& * 4 : % . ` * 


_ In the Courts below half a dozen jury cases were in full swing. A 
man coming up from the Courts was amazed to see the Nisi Prius leader 
idling at the Library fire. 


“ Holloa!” he cried,’ “ low is it that you are tot engaged in any of 


the cases that are on to-day? ” 


“ My dear fellow,” was the calm reply, “I am in all of them, and I 
‘like to be impartial.” 

* s * ° * * * 

A wise old lawyer of our own time, looking over the shoulder of a 
pupil who was engaged in writing an opinion on some apparently one 
question, ran his pen through the words, “1 am clearly of opinion,” 
which the novice had® written. “My young friend,” he said, “Never 
write that you are cledrly of opinion on any question of law. When you 
have my years and experience the question you will always have to 
determine is, on which side the doubt predominates.” 


* 2 # * * * 

In-the law reports, too, are to be found jests as good as the best 
of much maligned Joe Miller. Itis, for example, gravely recorded in 
one quaint old volume how two high waymen fell out over the division 
of spoils, and one brought a partnership suit in an Equity Court against 
the other. The pleadings were all in regular form; the “trading” 
partnership ” fully set ont. The “ stock-in-trade,” consisting of masks, 
horses, swords, pistols and blunderbusses, was duly and regularly sche- 
duled. Then it was gravely recorded that “ the said partners as aforesaid, 
to wit, the plaintiff and defendant, regularly traded at Hounslow Heath, 
and at divers other highways, heaths and commons of the realm and 
elsewhere, in purses, watches, snuff-boxes, jewels and other articles-of 
value, and by means of such trading acquired a large number of said 
purses, watches, snuff-boxes jewels and other articles of yalue as aforesaid, 
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But the said defendant refused, and stillneglectsand refases, to account to 
the plaintiff. for his equal share of the profits acquired by said adig 
. as by the aforesaid partnership expressed and provided.” 


`-The parties to this ‘remarkble Equity suit were hanged, and their 
solicitors clipped of their ears and clapped into peiton; so the grim joke 
ended. B 

+ 7 7 * Ea * 

A Law Court may be fairly described as a theatre, with the added 
interest of reality. Therein are enacted “tragedy, tomedy, history- 
pastoral, pastoral- -comical, historical-pastor’ Al, tragical-pastoral, tragi- 
cal- historical-comical-pastoral,” often blended together as in real life 
in inextricable confusion. Almost invariably we-find the newspaper 
report of a trial—even’of a murder trial—punctuated with “ laughter.” 
A division of labour is usually observed in the humours of a Court. 
Jokes are provided for the most part by the Judges, and the laughter by 
the counsel. But now and again the fun breĝks out in unexpected places, 
and even the witnesses and the parties themselves provide their quota 
for-the general amusement, It may, I think, be fairly assumed that if 
Law Courts are amusing, Irish Law Courts have their fair share of the 
fun. It ison that hint I write. I offer no yrarranty of the truth in 
whole or part of the stories that follow ; let them stand or fall on their 
own merits. A good story is none the worse of being seven-eighths inven- _ 
tion; a.dull story none the better of being all true. 


* + ' e 


The Passing of Ezecutrig: The legislatuve of New Yowk}at its last 
session, passed an act doing away with the term “executris,” and providə 
ing that executors of-the feminine gender shall henceforth be called and 
known as “executors.” How the strongminded of the tend sex will 
take this remains to be seen. Will they cdnstrue it as a compliment 
elevating them to the rank of their tyrants as a matter of course, or as a 
degradation, abolishing a distinction bisher to cherished as a privilege? 
—The Green Bag. j 

Ea 

“The following epigrams were exchanged between James Smith and 
Sir George Stewart. Rose, on the subject of Craven street, Strand, where 
the former was then residing :— ` ' 


James Smith. 


At the top of my street the attorneys abound, 
And down at the bottom the barges are found. 
Fly; Honesty! fly to some safer -retreat, 
°- For there’s craft in the river and craft in the street, 


’ > 
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Str. George Roses. 


-Why should Honesty fly to some safer retréat, © = e 
_ From attorneys and barges ?: odd rotem} 
For the lawers, are; just at the top of the. street, 
-And the hargas are just at the: bottom. 


* 
$ k 


The Righi to Privacy. —It has long been public, opinion that there 
must be found some e principle of law to protect the privacy of the indi- 
vidual from the paragraphs caricatures, and advertisements of the pub- 
_ lic-print. A development in the law, to meet this opinion would seem 
to be arrested by a recent decision in the Queen’s, Bench Division.. 
. Dockrell v. Dougall, 78 Law Times Rep. 840, In this case the plaintiff 
was a physician, the defendant, the owner of a medicine called Sallyco. 
In an advertisement of his medicine the defendant published, -of the 
- plaintiff, with substantial trath, but without authorization: “Dr. Mor-. 
` gan Dockrell, physician to St. John’s Hospital, London, is prescribing 
Sallyco as an habitual drink, ‘Dr, Dockrell says, nothing has. done his 
_ gout so much good. ” For this the plaintiff brought an action ;, but.the 
_ suit was. dismissed upon the ground that there was no injury to the: 
. pant 8 property or reputation, 


The present actions for defamation fail to give a remedy in two 
classes of cases where there may often be actual wrongs. When a state- 
m&nt is false but is ngither libel per se nor a cause of pecuniary loss, 
and when # fyfblication is true, there are no actions for-defamation.. The 
existence of this wnredressed residue in the law governing publication 
has-given rise to the question whether the modern law. does not recog: 
nize somepping in the nature: of a right to privacy to protect personal. 
appearanče, sayings, acts, and personal relations from unwished publi-. 

- city. This hypothesis of a, right to privacy has appeared by. way: of 

. dictum, in late American reports: Schuyler v. Curtis, 174 N. Y.. 484.. 
The tendency of. English authority has also been definitely in’ the same. 
direction until the refusal of a remedy in the principal case. Prince 

. Albert v. Strange, 2 De G. & Sm. 652. The general result has been that 

- with various reasons and in varying ‘ways relief has been given iv the: 
case of some outrages against privacy ; but the existence of a special 

‘category of rights to privacy has not been clearly realized, or, the, limits 
precisely defined. Dixon v,Holden, L. R. 7 Eq. 488. . 


The principle upon which. aright against an invasion of privacy 
depends appears from a simple analysis of rights, Even crndest common 
Jaw protected the person from more than mere batteries! it considered 
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assaults; and insults: trespasses aa well. The E -element in. the 
tgespass was the invasion of the, person against, the person’s will. As 
sensations grew more intense, that became. an invasion of the person 
which a ruder age did not so consider. , The redress for the invasion of 
privacy may than well be a modern phase o of the protection given to the 
person. since the ancient trespass: Jf this viegy be correct, any, publica- 
tion which invades the privacy of æ private indiyidual, or such privacy 
of a public individual as he. had not forfeited by hiseposition, is a prima 
facie injury without more damage: :—Tha Hirvard, Law Review. 


i e 
+” * 


The Rights of Unborn Children—The question whether an unborn 
child has civil rights,—whether an infant may recover damages’ for 
injuries received before birth,—is a rare one in the law. It was squarely 
Faised, and decided against the child, Dietrich y. Northampton, 138. Mass. 
14, and discussed in Walker ve Gt. Northern Ry. Co., 28 L. R. (Ireland), 
69. It has now been brought up again in Allaire v. St. Luke's Hospital, 
Appellate Court, First District of Illinois, 30 Chic. Leg. News, 333. 
There the plaintiff's mother was received by the defendants, a lying-in 
hospital, for treatment during child-birth.. The defendant's: neglect,— 
which was clearly tortious. as to the mothe,—was the, girect,cause of an 
injury to-the plaintiff while still in the womb. It is hard to imaginea 
case in which, the facts. would be more favorable to the child’and more 
likely to prejudice a court, but it. was held: that the child could! not 
recover for his i injury. pes å ear 


The. position: of a child en.ventre sa mere im the ote? departments 
of: the law gives little sanGtion to a proposition fof granting them civil 
rights, They are considered in the law of’ property, but their rights do 
not come into existence- until birth and then relate back. - fiction of 
relation does not involve any idea of a child en ventre sa men as a sepa. 
rate entity, and at best is a special equitable: provision: The-criminal 
Taw is. harder. to understand. It is murder or manslaughter if one 
injures- a-child em ventre sa mere, and that child be born: alive, and later 
dies of the. injury. 3 Inst: 50. Rea v. Senior, 1 Moo. C. 6.846. It is 
argued that every murder must of necessity, be a: tort; and that, there- 
fore;. there has been a tort against the child in the womb. The answer 
to this contention probably is. that the, criminal law has: made an error, 
though. a very natural one, in. placing’ this crime against the child iw the 
category of murder; that the fundamental conception of homicide isthe 
application of some-force to a human being, a member of society; that 
+ this. crime properly belongs. in the category: with the offence of'pro- 
curing an abortion. The cases: that have. called the crime: murder or 
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manslanghter have stated no reasons, and the su spicious principle clearly 
forms no sound basis for analogy. ry 


And not only would it be without precedent in law to allow the 
child to’ recover damages for an injury sustained before birth, but it 
would create an anomalous right. Tf the child has a right of action it 
must arise at the time èf the injury, but at that time it is uncertain 
whether the child wilk be born alive, ŝo that a right of action is created 
which is contingent’on a subsequent irrelevant fact. Strong reasons of 


public policy too are against allowing this new right of action,—infinitely- , 


dificult questions of fact wbuld come before juries, and the courts 
would be filled with.cases brought in bad faith:—The Harvard Law 
Review, f : 
7 i po r e"s $ 
Is a View by the Jury Part of the Trial P—A trial for murder is so 
laborious and protracted an affair that sorte courts are inclined to search 
far for reasons by which to avoid setting aside a trial once held for a 
mere technical error of procedure." The case of People v. Thorn, 50 N. E.. 
Rep. 947 (N. Y.), is perhaps an example of this inclination. A murder 
had been committed under particularly atrocious circumstances. In the 
course of the trial, the jury vere sent to take a view of the premises 
where the crime was committed. The prisoner at his own special 


request did not accompany them; but when the verdict of guilty was l 


finally rendered, he raised the objection that he had not been present 
throùgh the whole trial, eand was therefore entitled to be tried again, 
The Court ofe#\ppeals overruled this objection (O’Brien and Bartlett, 


JJ., dissenting). , The possibility of the prisoner waiving his rights was, 


passed over, and the decision was rested on the ground that he had, as a 
matter of fact, been present during the whole proceeding, that the view 
was not a, ve of the trial, and “that the knowledge acquired by the 
jury in inspecting the premises was to enable them to better understand. 
the ‘evidence ‘and not to obtain_original testimony.” The weight of. 
authorities seems against this position. People v, Palmer, 43 Hun, 401; 
People v. Bush, 68 Cal. 623; and the weight of reason is also opposed. 
In this particular case the, absence of the accused does not seem to have: 
influenced the decision. But under different circumstances it might 
well prove of great importance to have the opportunity of observing the 
conduct and actions of the jury when taking the view. Suppose, for 
instance, between the murder and the trial the premises had acciden. 
tally become changed in appearance, the jury: noting the discrepancy 
between the testimony and the facts might draw conclusions of. vital 
moment against the.defendant’s witnesses. - If it be argued that thajury. 
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‘are forbidden by the court to draw conclusions from what they see; the 
answer is thatit is impossible to enforce obedience. Throughout the 
„whole trial the jury must necessarily be comparing the testimony they. 
hear with what they have seen. It is noteworthy, moreover, that when 
handwriting, bloodstains, or footprints are shown the jury, it is called 
the production of real evidence, and no one centends that examination 
by the jury of these-matters is nota part of the trial. A “view” is 
hard to distinguish from this so-called real evidente Giving the jury- 
` man a view of the premises is something more than giving him a mere 
instrument, like an eye-glass or an ear-tritmpet. Tt is furnishing him 
with a basis for inference which will unavoidably be utilized. Hard 
though it seems to nullify a whole proceeding for such a small reason, 
yet it is better so, than to set a precedent of disregarding the rights of * 
persons accused of crime :—The Harvard Law Review. 


° ate 
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Life ‘Insurance—Assignment— Wagering Policy.—W. insured her life 
in favor of her executors, administrators, and assigns. She then assigned 
the policy, according to a prior agreement, in consideration Wat the 
assignee pay the premiums. The assignee had no insurable interest in’ 
‘the life of the insured. Held, that a legdily entitled “beneficiary may 
“assign a life-insurance policy to one having no interest. But that the 
facts in this case showed the assignment to have been a colorable one, 
the effect of the prior agreement being to make the assignee subsgan- 
‘tially the real applicant; the policy was therefore a wagering one, and, 
the assignee could not recover on it. Olement V. N, Y. Bie I Ins. 00. 46 
.S. W. Rep. 561 (Tenn; Sup. Ct.), : 


This decision represents the prevailing view in this opuntry,’ that 
the assignee of the beneficiary of a life-insurance policy od have no, 
‘interest in the life insured. Mutual Life Ins. Oo. v. Allen, 138 Mass, 24. 
It alsc seems a correct interpretation of the, facts that such a policy as 
that in-the principle case isa wagering one. An arrangement, the 
effect of which is to make the apparent applicant a mask for. the really 
interested party, who stands no chance of loss beyond his premiums, 
nearly makes a policy a gambling transaction. Olmstead v. Keyes, 85° 
N. Y. 593 :— Harvard Law Review. ` ` 


G 


ci Hi 4 
+ a . 
i ob an RE Cres 
"Ports —Negligencé—Intervention of a Third Party:—The ‘plaintiff 
was injured by a trunk being thrown against him. during “a' struggle 
between public porters over baggage left in an insecure position by a- 
seryapt of the defendant. Held, that the negligence of the detondants 
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‘ servant was not the direct and proximate cause of the plaintiffs injury. 
Murphy v. Great Northern Railway Oo., [1897] 2 I. R, 301. ee 


The case is on the border line, but is correctly decided if the result 
could not have reasonably been foreseen by the original wrongdoer,—a 
point upon which the judges touch, but) lightly. The general rule is 
that the intervention of £ malicious and intentional act of a third party 
relieves the original wrongdoer of any liability for the results of his 
negligence. Alexander v. {own of New Castle, 115 Ind. 51. The mere 
negligence of an iftervening third party, however, does not necessarily 
break the causal connection “between the injury and the original act, 
especially- if, under the circumstances, the intervening negligent act 
ought to have been anticipated. Lane v. Atlantic Works, 111 Mass. 136. 
” The present case seems to have been put on the ground that the acts of 
the porters were acts of “affirmative misconduct” and-not of mere 
negligence. It is questionable whether the majority of courts in this 
country would follow this casé when the misconduct of the third person 
ought-to have been foreseen :—The Harvard Law Review. 


Pal 


Torts—Neghigence—Ligpility for False Statements.—Defendants, 
directors of a bank, negligently but not fraudulently made false state- 
ments as to the condition of the bank. Plaintiff, relying on these state- 
ments, purchased stock, which proved worthless, Held, that defendants 
are® liable for the damage caused by their statements. Houston v. 
Thornton, 29.8.-H. Rep.,827 (N. C.). 


The English House of Lords decided, in Derry v. Peek, 14 App. Cas. 
337, that similar facts would not support an action of deceit. That case 
has general been regarded as settling in England that no action will | 
lie for negfigent mis-statements, Angus v. Clifford, [1891] 2 Ch. D. 449. 
There was, however, no allegation of negligence in the declaration, so 
that the point is really a dictum. Massachusetts has followed the Eng- 
lish doctrine.. Nash v. Minn. Tille and Trust Co, 163 Mass. 574. Bunt 
in many States the question is still open. The decision in the principal | 
' case seems sound. Granting that deceit will not lie, it seems that an 
action for negligence should. One who makes positive statements, in- 
tending them to be acted upon, should be bound to use ordinary care to 
see that they are warranted, at least when the statements are made to 
secure a result which will operate to the personal advantage of the one 
making them :—The Harvard Law Review. 
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Torts—Slander-—Privilege.-Held, that.to justify the. speaking of. 


slanderous words on the ground of ‘privilege it: must appear, not only: 
that the defendant believed he was speaking the truth, but.that there 
were reasonable grounds for such belief. Toothaker v. Oonant, 40 Ail. 
Rep. 331 (Me.). e 


The question raised has been passed upon if only a few American . 


jurisdictions, and the majority of the decisions aré in accord with the 
principal case. Carpenter v. Bailey, 53 N. H: 390; Eapress Printing Co. 
v. Copeland, 64 Tex. 354; Briggs v. Garrett, 111-Pae St. 404. In Eng- 
land it is held that a defendant may avail himself of the defence of 
privilege if his motive is not wrongful and he has an honest belief in 
the truth of his statements. -Olark v. Molyneux, 3 Q. B. D. 237, In 


accord with the English decisions is Bays v, Hunt, 60 Iowa, 251. It 7 


seems to be the better view, however, that immunity is extended suffioi- 
ently if a defendant is allowed to escape liability for defamatory state- 


ments only when they are made upon a redsonable belief in their truth, - 


' This rule checks the spreading of false reports coming from sources on 
which mauy persons would rely, but which reasonable people generally 
would not credit :—The Harvard Law Review. 


ay ° 


` Immorality On The Judicial Bench, 


By T. Crisp Poole, Esq., Barrister-at-Law, Brisbane, Queensland, Aus- 


tralia.—The writer of the following remarks has Iqng felt that the mat®r - 


of which they treat is one that should be brought before the gtrious notice - 


of rulers and of the legal profession; and considerse that the Medico- 
Legal Journal would be a good medium for the: ventilation of the sub- 
ject. They are written in consequence of the melancholy, fact that men, 
of notoriously immoral lives have been permitted, in certain Yplaces, to 
occupy high positions on the judicial bench. 


It only needs very little reflection to see the incongruities. and - 


dangers which may and do arise when such a state of affairs is tolerated. 
A. man who has the power of sending another to prison, if not of stain- 
less life himself, is not very likely to be. able to apportion the right 


amount of punishment to the delinquents who are convicted before him; -, 
and will very likely be too lenient to vices with which he is himself in ~- 
sympathy, while to compensate for this he will be very severe on persons . 


convicted of crimes of another character.- In illustration ofthis the 
writer may mention the case of a judge reputed to be exceedingly 
immoral, who dealt very lightly with a man who was brought before 


him on,a charge of bigamy and who, at the same session of the court, 
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sentenced a man viei of larceny (it is admitted that he was an old 
offender) to penal servitude for ‘twelve years, This judge had a great: 
deal to say, while passing the latter sentence, about the duty that he 
owed to the. public; apparéntly unconscious that one of the duties of his 
high Position was to set such an example in all things that public confi- 
donee i in his fitness for she office should not be shaken; nor vice encour- 
aged by the spectacle of its being made light of by men appointed for 
the preservation 8f Virtue. Such things are of far greater import than 
. protecting the publjc from the depredations of a thief ; albeit one whose 
past record shows him to be one who would put berty to a bad use, 


~ But it is not only in the direction of the administration of criminal 
law that the ‘evils are apparent of allowing the immoral man to sit in 
‘the judicial chair. Many are the causes brought before our civil courts, 
which turn more or less on the immorality of one of the parties concerned, 
and where the law cannot be laid down, nor justice administered, with- 
out the presiding judge, if immoral himself, reprehending conduct from 
. the bench as the like of which he is himself guilty. A certain judge, i 
now dead, is reported to have separated from his wife and to have lived 
in open adultery with the wife of another man, Is such aman the right 
person to adjidicate on a@ase where a dissolution of marridge is sought - 
for on the ground of adultery of one of the parties; and would thé 
aggrieved party ‘have confidence that the case will be impartially heard, 
when the presiding judge is a man who might himself be made a defend- 
ant in'a similar action? ‘Nor is this the whole extent of the evil; for 
unless immfonél men are precluded from occupying seats on the bench, 
the possibilityswill arise (though, it is to be hoped, not the probability) 
of the whale of the judicial staff of a certain state being composed of men ` 
of this character, so that the would-be suitor cannot even secure that 
omy Be be brought before a judge who is right-minded in his 
principles and conduct. 


“ Be turpia causa non oritur actio.” Such i is a maxim of the common 
law of England. ‘But the immoral judge is in an invidious position wher 
this maxim is pertinent; and he must either (assuming that he is not 
wilfully corrupt) be swayed and biased by his private sympathies ; or in 
the administration of the law he ‘must lay down principles of conduct at 
startling variance with his own actions; in other words, he must předch 
one thing while he practices another. Nor must the effect on the minds 
of the public’ be lost sight of when judges from their high position’ aré 
heard to utter mexims ‘including purity’ ‘of life, when iti is well known all 
the while that there is no greater’ vioaltor of the principles thus preached. 
than the judge who utters them.’ ‘Nor, on the other’ hand, is hè case 
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made better if a sense-of the inconsisténcy shoda as tie judge from 
enpneiating those rules of virtue which itis the policy of the law to 
uphold no less than the interests of: morality to guard. -We should see 
the incongruity of allowing a thief to preside at the trial of a man 
charged with larceny ; is it less. inharmonious-to see an.adulterer trying 
a case of which the essence is the Adultery of one of the parties p 


~- Another, though minor consideration which arifes i in connection with | 
the question, is the embarrassment which maybe occasioned to advocates 
in pleading causes of a certain charagter before méh of immoral lives. 
It is sometimes necessary for the advocaté to reprehend in the strongest 
terms the conduct of some of the parties coricerned in a case; and when 
the case turns upon infidelity in conjugal relations or deviations from 
virtue of a like nature, the advocate under the supposed circumstances 
may be painfully aware that in condemning the conduct .of the parties 
he is condemning that of the judge who is hearing the case. It is to be 
hoped that there are not many members ‘Sf the bar who would allow 
considerations of personal interest to interfere with: the discharge of 
their solemn obligation to say all for their client that may reasonably 
be, expected to aid his cause. Yet is it fair to the advocate that he 
_ should be exposed to the risk of offending by his plain apeaking a man 
upon whose good will so much of his prospects in life may depend? - 
He will need great boldness, sometimes, should he dare.to rebuke laxity 
of morals at a tribunal where to utter such words would engender a 
consciousness that the presiding judge may constgue them as an indirSct 


reflection on the known facts of the judge’sown dife. ‘* 


In other professions purity of morals is taken “intd consideration, 
when deciding upon a man’s fitness for an office of trust. (fo say no- 
thing of the office of a clergyman, which is directly concerned with lead. 
ing men to the contemplation of holy things, there are secular callings 
where the incongruity would be palpable of having the position filled 
by a man of loose life. A schoolmaster might have all the genius of Dr. 
Arnold for organization, discipline, and instruction; yet let him be with- 
out the high Christian principles of that great teacher, and never would 
he leave behind him a like example, or exercise so beneficent an influence 
over the pupils committed ‘to his charge ; and were he a man of known 
immorality, there are few parents who would be willing to trust their 
children to his care. An immoral professor of medicine would be shune 
ned by the respectable part of the community, no matter how great his 
professional skill, and be regarded as an improper man to perform some 
of those delicate operations which it is at times necessary for the respect- 
able practitioner ‘to undertake. Is the office of administering justice 
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less sacred than those of training the young or of ministering to the 
wants of the sick, and can we better afford to disregard moral-fitness for 
occupying the seat of judgment than when we are concerned with 
education or healing ? 


Christianity is said, in England, to be part of the law of the land; 
- and although there is fow no established church in the United States 
`of America, ijn Ireland, or in the British colonies, we have nevertheless 
not so far logt faith in the superhuman origin of a certain record but 
that we still ask vus judges, our jurymen, and our witnesses to swear by 
that record to discharge tHeir duties to the best of their conscientous 
ability. Upon the volume which declares the Divine prohibition to be 
“ Thou shalt not commit adultery ” the adulterous judge invokes-the sid 
of the Deity in the discharge of duties invoking possibly the condemna- 
tion of adultery. Ifsuch a state of things does not prejudice the adminis- 
tration of justice, it is at least no incentive towards the preservation of 
morals; and it will be an honorable distinction to the state which 
declares, (it may be that such are already existing) that unsullied purity ` 
of life shall be no less requisite to a seat on the judicial bench than edu- 
cational ability to discharge the duties of the office :—The Medico-Legal 


Journal. x i 


sa 
We take the liberty of extracting the following part of an address 
dglivered at the unveiling of the Statue of Rufus Choate in the court 
house i in Boston by Jogeph H, Choate which will be found very interest- 
ing:— Se K 
aott x eo * - # 


And Brat, and far above his splendid talents and his triumphant 
eloquence I would place the character of the man, pure, honest, deli- 
vered absolutely from all the temptations of sordid and mercenary things, 
aspiring daily to what was higher and better, loathing all that was 
vulgar and of low repute, simple as a child, and tender and sympathetic 
asa woman. Emerson most truly says that character is far above intel- 
lect, and this man’s character surpassed even his exalted intellect, and, 
controlling all his great endowments, made the consummate beauty of 
his life: I know of no greater tribute ever paid to a successful lawyer, 
than that which he received from Chief Justice Shaw, himself an august 
and serene personality, absolutely familiar with his daily-walk and 
conversation, ïn his account of the effort that was made‘to induce Mr. 
Choate to give up his active and exhausting practice, and to take the 
. Place of professor in the Harvard Law School, made vacant ,, by the 
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-death of Mr. Justice Story, an effort of which th#Chief Justice, asa 
member of the corporation of Harvard, was the principal promoter. 
After referring to him then, in 1847, as “ the leader of the Bar in every 
-department of forensic eloquence,” and dwelling upon the great advan- . 
‘tages which would accrue to the school from the profound legal learning 
-which he possessed, he said : “ In the case of Mr. „Choate, it was considered 
-quite indespensable that’ he should reside in Cambridge, on account 
of the influence which his’ genial manners, his hghjtnal presence, and 
the force of his character, would be likely toeexert over the young man, 
-drawn from every part of the United States to liste to his instructions.” 


” What richer tribute could there be to personal and professional 
worth, than such words from such lips? He was the fit man to mould 
the characters of the youth, not of the city or the State only, but of the 
whole nation. So let the statue stand, as notice to all who seek to enter 
here, that the first requisite of all true renown in our noble prefession ` 
—renown not for a day ora life only, but for generations—is Character. 


And next I would point to it is as a monument to self-discipline ; 
and here he was indeed without a rival. Yon may search the bio- 
graphies of all the great lawyers of the world, and you will find none 
that surpassed, I think none that approached him in this rare quality and 
power. The advocate who would control “others must first, last and 
always control himself. “ Every educated man,” he once said, “should 
-remember that ‘great parts are a great trust,’ ” and, conscious of his 
talents and powers, he surely never forgot that. You məy be certgin 
that after his distinguished college career at Dartmouth -first always 
where there was none second—after all that the Jaw schéol, anda year 
spent under the tuition of William Wirt, then at the zehith of his fame, 
-could lend to his equipment, and after the five years of patignt study in- 
his office at Danvers, where he was the only lawyer, he brought. to the 
subsequent actual practice of his profession'an ontfit of learning, of skill 
and research, which most of us wonld have thought sufficient for a life- 
time. But with him it was only the beginning. His power of labor 
was inexhaustible, and down to the Jast ‘hour of his professional life 
he never relaxed the most acute and searching study, not of the case in 
hand only, but of the whole body of the law, and of everything in history, 
poetry, philosophy and literature that could lend anything of strength 
and lustre to the performance of his professicnal duties. His hand, his 
head, his heart, his imagination were never out of training. Think of a 
mati already walking the giddy heights of assured success, already a 
senator of the United States from Massachusetts, or even years after- 
wards, when the end of his professional labors was alréady in sight, 
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schooling himself to daily tasks in law, in rhetoric, in oratory, seeking: 
always for the actual truth, and for the “ best language” in which ¢o 
embody it—“ the precisely one right word” by which to utter it—think 
of such a man, with all his ardent taste for the beautiful in every domain 
of human life, going through the grinding work of taking each successive 
volume of the Massachusetts Reports as they came out, down to the- 
‘last year of his practiee, and making a brief in every case in which he 
had not been hjmsélf engaged, with new researches to see how he might. 
have presented it, ang thus to keep up with the procession of the Law. 
Verily “all things are full of labor ; man cannot utter it: the eye is not 
satisfied with seeing, nor the ear filled with hearing.” 


‘So let no man seek to follow in his footsteps, unless he is ready to- 
demonstrate in his own person, that infinite work is the only touchstone- 
_ of the highest standing in the law, and the sluggard and the slothful who. 


enter here must leave all hope behind.—sThe Green Bag. 
e 


* 
ee 

Oficialdom in Germany has been compelled by a bicyclist to give- 
deep thought to the question, “ When two streets intersect, in which 
atreet is the point of intersection ?”, At Breslau, bicyclists are for- 
bidden on certain streets. eA rider, going along a street where they are- 
allowed, followed it across a prohibited street, and was’ arrested in the- 
middle of the road. He asserted that he was in one street, the police-- 
man that he was in the'other, the lower court that he was in neither, 
and should not be fined; and the upper court that he was in both, 
therefore on the forbidden steet, and must pay twenty-five cents.—The 
Green Bag. = 

' r: , 

William M. Evarts:—“ A Great corporation once desired a legal. 
opinion on a matter involving millions of dollars, for upon it practically 
depended that corporation’s very existence. They decided to refer the- 
question, which was wholly one of the correct interpretation of law, to- 
William M, Evarts, and to be guided by his opinion. Evarts’s reputa-- 
tion and success are wholly due.to his remarkable knowledge of law, and 
his power, which seems almost like intuition, of determining just how 
the Supreme Court will decide any question of law. When the attorney 
for the great corporation put his question, Evarts sat buried in thought 
for a moment, and then answered in one word, ‘Yes.’ His bill for that 
one word was two hundred and fifty thousand dollars, and the corpora- 
tion paid it without a murmur, Evarts’s answer proved to be correct.” 
It is a good story, anyway.—The Green Bag. 
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REVIEWS. 


The Lawyer and Magistrate (Monthly). Published by Joseph 
Dollard, Wellington Quay, Dublin: Annual subscription, 10s. 6d. :— - 
We.-gladly welcome our new contemporary to our exchange list.. 
We have received the first twò numbers of this Journal and find. 
them highly useful. It is a monthly Magisterial Journal and a 
legal review of reviews and if we can judge of thé character of the 
Journal from the two numbers before us, theecontents will be as 
interesting as they are varied. The Jéurnal publishes reports of 
criminal cases in England, Ireland and Scotland, leading articles 
upon current topics of interest, summaries of articles in other 
legal Journals, besides a number of other articles upon miscellaneous 
topics. We hope the Jcurnal will maintain the standard of excel- 
lence-promised by the openitig numbers, and feel sure that will be 
welcomed by lawyers and magistrates in this country as well as in 
the United Kingdom. 


Kelly’s Draftsman, by West and Austįn, 3rd Edition. Published 
by Butterworth & Go., 7, Fleet Ktrest, London, H.C. : Price, 12s. 6d. :— 
This is an excellent little hand-book of conveyancing, and the 
variety of forms given in the book is far more extensive than any 
that we have seen within the compass of aehand-book. Many of 
the forms given in the book are not found ‘in ordinary works on 
conveyancing. Besides giving forms on the familiar subjects of 
sales, mortgages, leases, settlements, wills and bonds, the book con- 
tains a number of miscellaneous forms which are sure to be appre- 
ciated by students. The book ought to be in the hands of every 
student of conveyancing who is in search of a useful hand-book on 
the subject. 
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RECENT LEGISLATION., 


We propose to notice in this article the provisions of some of 
„the enactments placed on the statute book during the present session 
-of the Viceregal Council, namely, The Indian Contract Amendment 
‘Act of 1899 and the Indian Arbitration Act of 1899. The main 
object with which the amendments of the Contract Act have been 
Untroduced is to give relief “to persogs who have been led into 
extortionate bargains in some of the cases in which the present law 
„is supposed to be ‘incapable of giving adequate relief. It is also 
.expected that these amendments may be of special benefit to the 
agricultural classes in the country who are in a state of chronic 
indebtedness. The subject of agricultural indebtedness has been 
‘long engaging the attention of the Government, and they have been 
~_ urged to introduce special legislation for the relief of agriculturists 
-by an extension of the Deccan Agriculturist Relief Act and by the 
„imposition of restrictions upon the alienation of land. These and 
other special remedies have been rejected by the*Government after 
careful consideration, and it has been considered sufficient to extend 
the definition of “undue influence” contained in the Act of 1872, 
so-as to embrace cases which have been recognized by the English 
Courts as savouring of undue influence. The principle of freedom 
of contract is not interfered with, but in ascertaining the preli- 
minary question whether the parties are really free, the Courts will 
„under the amending Act be entitled to take into consideration cir- 
cumstances which under the Act of 1872 did not very much weigh 
with the Courts. The question when the consent of a party toa 
contract can be said to be free was determined under the old Act by 
somewhat narrow, if workable, tests. Once these tests are set aside 
and broader tests adopted, the determination of the character of 
consent is likely to become a matter of discretion and to give rise 
to some amount of uncertainty in the application of the law, like 
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any other question of discretion. The question of freedom is essen- 
„tially a question of degree; and.different views are likely to-be taken 
by differerit people as to whether the parties to a contract were or 
were not free in the fullest sense of the term. How far a person 
may legitimately take advantage of another’s necessities-is a matter 
upon which it will be Uifficult to.” Tay down any satisfactory. rule of - 
-law.. From -an -ethical point of view, it may, no doubt, -be said, 
no one ough’ to take advantage of the necessities of others. But 
for the legislator*who has to deal with the ‘actual conditions of 
‘sotiety, it would‘be'an‘impossible counsel of'perfection.. ‘Our modern 
‘system of political economy which recognizes the principle.of buy- 
“ing‘in the cheapest and selling in the dearést market is practically 
“based upon. the assumption that it is permissible to take:advantage 
‘of-dthers’ necessities. The definition of freedom of consent is thus 
beset with difficulties; butjt does not follow. thatithe Legislature 
should ‘be deterred by them from attempting to:give-relief asfar ‘as ` 
upracticable. ‘There.are numerous cases in which:it will be ‘possible 
sto come to-the conclusion that there -has ‘been an exercise of undue 
ctrifluence;: thopgh it may g not .be -easy.to.lay down the definftion, of 
‘undue influence ïn the abstract. The safest course for the Courts 
“as well asthe Legislature would be to: move on:the lines, which‘have . 
“been laididown by the English decisions. ` It has often ibeen held -` 
otfab:the:Contract-Actof 1872. is nótan exhaustive treatment.of the 
law‘of.contfagts, asthe Actstselfmerely professes'to.defineand amend 
certain ‘parts of the law relating to contracts. It has .often.:been 
‘laid-.down,by the Privy Council and ‘by the High Courts inJndiathat 
‚the Indian.Courts were at-liberty :to follow the English ‘cases and 
-give relidf‘in casés not reached. by the Contract Act. - Notwithstand- ; 
‘ing’ this discretionary power, the Courts sometimes imagine:themsélves 
-to'be confined within the four corners-of the-Contract Act-and ‘have - 
‘hesitated -to award relief, where they. could ‘have safely relied upon 
-the authority of English precedents. Only a‘few.weeks ago, a‘learned 
_ dJudge-of' the Madras High Court sitting on the Original Side was 
sunivilling to hold:that aplea of a catching bargain with an expectaut 
‘heir could be: set up in this :eduntry inthe absence of any ciroum- 
tances bringing::the case within -the'-definition: of. undue- inftùence 
iin the Act of1872. : While-the'léarned Judge-conceded that the law 
‘in @ngland ‘recognized “sudh 4'-plea;-he*maintained:.that ‘the law“ixi 
‘[ndia: was:different-and thatthe difference: was demonstrated:by the 
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fact.that the- Legislature had thought. it riécessary, to introduce the 
new,amendments.. Such.a remark coming from a J udge « ‘of the Bigh 
Court..is.a- somewhat significant. commentary, upon the hopes . and 
fearg expressed. i in the Viceregal. Council as to the mode. in which 
the amending Act. was. likely to: be worked by: the: Courts in “this 
country. ; Notwithstanding, however, all the%ifficulties: surrounding 
the question, we think.the amendment i is a move i in the right direc- 
tion, though in some respects. it does not. BO far enough. 


S. 16-of the Contract Act’ of 1872is: repealed, and ine: soli 
dofinitiow i is substituted in its place :— 


“A contract is said to be induced by undue influence: wheré 
the, relations subsisting betiveen the parties are ‘such’ that one 
of the parties is in a position to dominate’ the will’ of the other 
and uses, that position. to” obtain an Unfair’ advantage” over the 
other.” a 


E We do not think that the language used in. “the: -aiichiding 
section -is sufficiently. apt.to convey. the meaning of the Legisla- 
ture. “The language suggests. that therg. ‘must. be some antec 
dent relationship subsisting between the parties to` thé contract. 
in. virtue. of which one; ‘of: them is‘able ‘to dominate.,the-will of 


- ‘the. other. Neither- clause; 2 of the section; nor the- illustrations. 


N 


‘bo! its, carry. the: matter any further..than. thesold. Act, -Cases. fay 


“occur in which-the antecedent. -relationsleip between. the parties does 


notfall-under' clause 2 ; 5 as, “for. instance, where &-zamindar -enters 
into au: unconscionable bargain:with. his ryots. And in:phese:cases. 
the new section may enable the Courts to give relief.. There are, 
However; several: classes: of cases in- which-the:contract is sët aside 
‘by the Courts of Equity on the-ground of undue‘influence, notwith- 
‘standing the absence: of any -antecedent relationship: between the 
‘partios. - In the-case of catching: bargains with expectant heirs arid 
‘yeversioners, there’ is rio” antecedent relationship; and’yet:the Courts 
‘of Equity have interfered to set aside these:contracts:- Cases'of.the 
type of Aylesford v. Morris; L. R: 8 Ch. 484; -cannot be redched-even 
‘By'the amended section: ‘The liberty-possessed by-the Indian:Courts 
‘of following” t the’ ‘English’ precedents: whére the~Act::furnishéscno 
‘guidan ce'is still left io them~and’-one can .-only hope that thenzsult 
“Ethe aniéndiments‘will not’ be-td leave the-Courts to snppose:that 
“tioy tantot travel beyöñd'tÉepřovišions of the Ack.c? < xo wea: aJ- 


, 
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The next important provision of the amending Act is the 


amendment of S. 74. The amending section provides that if a com- 
tract contains any other stipulation by way of penalty, reasonable 
compensation alone should be-awarded. The explanation provides 
that. a stipulation for increased interest from the date of default 
may be a stipulation by way of penalty. The old Act expressly 
avoided the use of the word ‘penalty’ with a view to get rid: of the 
nice distinctions, drawn *by English Courts between penalties and 
liquidated damages. Thare was’no doubt, however, that in cases 
of provisions which were really penalties the Courts in India could 
interfere and give relief. The insertion of the clause that we have 
referred to serves no purpose, except that of being, as pointed out by 
Sir Griffith Evans, a peg to hang certain illustrations on. The 
explanation, however, will serve a really useful purpose, as many 
cases of extortionate bargaifis have evaded the present law by reason 
of the provision that the enhanced rate of interest shall be payable 
only from the date of default. We share the hope expressed by Sir 
Griffith Evans that this inartistic piece of legislation will moke uP in 
utility what if lacks in béauty. 5 


The Arbitration Act is almost a verbatim reproduction of the 
English Arbitration Act of 1889,(52 and 58 Vic. ch. 49). It is intended 
to codify the law relating to arbitrations out of court. The Act 
is in the firsteinstancé intended to apply only in cases where if the 
matter of the arbitration were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted in a Presidency Town. 


We wish to point out one or two matters in regard to which the 
Act appears to us to be defective. S. 11 of the Act recognises 
an arbitrator’s lien upon the award for payment of fees and 
charges due in respect of the fees and charges payable in respect 
of the arbitration and award. The section does not state whether 


in the absence of any agreement an arbitrator would be entitled to ; 


remuneration for his trouble, and, if so, to any lien therefor. We 
presume, however, that the section only contemplates cases where 
the fees are payable only by agreement of parties and not cases in 
which an arbitrator claims remuneration in the absence of any. 
agreement: The general rule is that the appointment of an arbi- 
Arator ona reference by consent is not of such a hature as- to Taisp 


bt 
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an implied. promise to pay him a deasonable compénsation. Russel 
on.Awards, 7th edn., p. 492. It has been recently held in England 
that in mercantile references there is an implied promise to pay 
fees to an arbitrator. Where there is such an implied promise for 
remuneration to the arbitrator and he demands an excessive fee, 
there ought to be some means provided for summarily determining 
the amount to which the arbitrator is entitled and | compelling him 
' to deliver up the award on payment of the amount se determined. 
We must express our regret that the Council did not see fit to 
adopt the amendment of the Honorable Mr. Ananda Charlu pro- 
viding for the enforcement of the attendance of witnesses. A party 
may be justified in believing at the time of his submission that his 
witnesses would voluntarily attend and give evidence and produce 
documents. The witnesses may subsequently prove unwilling to 
attend. Andif a party had no means ofsenforcing their attendance, 
he. would be left completely helpless and the arbitrators would not 
have the materials necessary for a just determination of the dispute. 
Arbitrators should not, as a rule, dispose of cases in the technical way 
that the regularly constituted Courts are ogliged to dand it would 
be deplorable if arbitrators. decided cases against parties simply 
because they fail to attend at the proper time, or their witnesses 
did not-turn up in time, or the parties have been guilty of some 
slight and similar irregularity. : The English Arbitration Act, S. b, 
gives the court power to compel the attehdande of witnesses before 
an arbitrator or umpire, and this provision might have been adopted 
in our Act with advantage. The Act -provides that in the absence 
of any agreement to the contrary the parties should be bound by 
the provisions in the first schedule. The provision in regard to 
the time within which an arbitrator or umpire should make his 
award appears to be very unsatisfactory. Under clauses 83 and 5. 
of the schedule it is open to the arbitrator or umpire to extend the 
time for making the award indefinitely depriving the parties of the 
benefit of the arbitration and of the right to resort to the ordinary 
civil courts for redress. It may no doubt be urged that, it is open 
to the parties to make a distinct arrangement as to. the tim; ` But 
Wwe. think, that i in the large majority of cases there will be no specific 
agreement about the time and the provisions of ‘the schedile may. 
‘produce hardship. ‘Some limitation. should bè placed upon t the ‘time 
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"for: making the * award. by fixing the maximum length: of tine and: 
by: providing that any extension beyond that should. be. iada: only 
ward the consent of both the parties. , aoe 





° BANDHUS—II. - ERS 

We have segn.in our former article (vide 8 M. L. J. sP: 318) A 

the bandhus ‘generally #re and who are meant by or fall under-that 

description.: We now prapose to’ consider who your (one’s): bandBus 

are. This inquiry is quite different from the one we-have- already 

considered, viz., who fall under the denomination of or, what is deno- 
minated by the term ‘bandhu’: Your bandhus are of 8 classes. . 


(1) your own; (2) your fathers; (8) your mother’s. 


These: are as: stated by Vriddha Satatapa the following:— - ` 

Tlie sons of’ one’s father’s sister (paternal aunt); the sons of' one’s 
mother’s sister (maternal aunt), and'the sons of one’s’ mother’s ‘brother 
(maternal uncle) must be considered to be one’s own- cognate Kindred; $ ie, 
_ onesown bandhus: ° 


` The sons of the father’s paternal aunt (father's 8 father’ 8 sister) the 
' sons of the father’s maternal aunt (father’s mother’s sister), and- the 
sens of the father’s maternal uncle (father’s mother’s. brotlier) must-be 
considered $o be the father’ s bandhus or cognate: kindred. 


The sons sof the Dea paternal aunt, the. sons of the mother's 
maternal aunt. and the sons of the mother’s maternal” uncle must be con- 
sidered to be the. mother’s bandhus or cognaté kindred, 


` 


The mother’s brother, the father’s mother’s brother, the. ‘mother's 
mother’s brother must be held. to. be impliedly, included ; for i “their 
sons are bandhus to the propositus, the fathers who ‘ate more nearly 
related to the propositus must also be bandhus, If-the sons are sapindas, 
the fathers must necessarily be sapindas, for as‘ was shown before ‘(in our 
‘former article) if the fathers are not sapindas how.can their-sons‘be 
‘sapindas ; for it is through their fathers, particles:of the body‘are:trans: 
-mitted (vide also‘ Gridhart Lal tay The Bengal ener ;M; L-A, 
piia Par essai PR SH aan Toyan Ad 
. We therefore see that, according $ to the Mitakshar your het 
table bandhus. are— abe Vraa . 
erat our. own bandhus Gak k et í ar 


Me 


eth 


Panay) THE MADRAS TAW SIOURNAL. HS 


(pad. Wour father? s bandhus. ee the: absence ‘of the - word 


oe ; c own’) ... ae mo 


aT Your mother’s bandhus (mark, again the poses of the 
l word ‘own Jaa 
*" In other words, your bandhus .are your.atma ‘bandhus, your 
pitri bandhus, and your matri bandhus. Here it must be noted 
that the Mitakshara makes your father’s bandhus and your mother’s 
bandhus as your bandhus, and that the author speaks of father’s 
“bandhus not simply of father’s own, and mother’s bandhus not simply 
of mother’s own. At the same time it is also significant “to 
note that the Mitakshara does not speak of grandfather’s (or 
father’s father’s) bandhus generally and as such and grandmother’s 
"mother’s mother’s bandhus: generally ‘and as such, your bandhus. 
‘The inference naturally suggests itself that as the author speaks ‘of 
father’s bandhus generally and as he has already divided your 
-bandhus ‘into three classes as your own, your father’s and your 
«mother’s, the:author intended that the father’s bandhus should also 
be further divided ‘into three, as father’s own bandhus, father’s . 
father’s bandhus and father’s mother’s'bandhus. Tt-must be-noted- that 
when the author.has clearly divided one’s bandhus into three classes 
and makes a marked distinction betwebn oies own bandhus and 
one’s bandhus. generally, it is nothing but natural 4nd reasonable 
to infer that when ‘he Speaks of father’s bandhus .genérally (and 
not, of father’ s own.simply) he does noi limit himself to the class of 
father’s own (though.the illustrations give only instances of father’s 
own) but intends also to include father’s fathers and father’s 
_motherts. Similarly mother's -bandhus should .also -be divided into 
apakka Gb HERS father’s and mother’s mother’s. 


In enumerating persons by way of sample, the author gives as- 
spied in the term n gogr, bandhus, examples of 


tt 


> a) Your own’bandhus. 
: me b) ‘Your’ father’s own bandhus, 


Certs P(e) our mother’s-own ‘bandas . 
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‘Now as all Bitré bandhus are your bandhus‘and as the author 
of the Mitakshara, or rather Vriddha Satatapa, understands yur 
bandhus (when illustrating merely) as your own, your father’s own 
and your mother’s own, it follows as a logical result that under the 


terms Piiri bandhus he also meant to include: 
e 


(4) Pitri atma or your father’s own. 
(B) Bitrt pitri ajma or your father’s father’s s own, 


(O Pitri matri aima bandhu or your father’s mother’s own. 


The’ raoi is whether we ought to place a limit to the 
father’s pitri bandhus. We have already taken the father’s father’s 
own by the analogy of the illustrations appearing from the context 
of Vriddha Satatapa. But the further question arises whether we 
ought to go beyond and divide’ father’s pitri bandhus into 
(1) father’s own, (2) father’s pitri bandhus, and (8) father’s 
matri bandhus, and then go on again to divide class (B) as 
(1) father’s father’s own, (2) father’s father’s pitri bandhus, and 
(8) father’s father’s matri bandhus, and so on, ad infinitum (as 
respects the pitri and matri bandhus of each class) and. class (C) as 
(1) father’s mother’s own, (2) father’s mother’s pitri bandhus, 
‘and (3) father’s mother’s matri bandhus, and so on. 
e 


_ It hag been already pointed out that the author of thè Mitak- 
shara does hot speak of grandfather’s bandhus and grandmothers 
bandhus as your bandhus. He only says that the father’s bandhus 
and mother’s bandhus are your bandhus. It is, therefore, to be appre- 
hended that the grandfather’s' bandhus generally were not men- 
tioned in order that they may be taken out of the category 
of your bandhus. The suggestion finds ample support from the . 
fact that Apararaka, a commentator on the Mitakshara, intended 
to exclude and did exclude even the father’s bandhus and mother’s 
bandhus generally from the category of your bandhus. (See 
“Mitakshara, Colebrooke’s Translation edition-of Tarkalankara, p. 364 
note.) And though his doctrine is elaborately controverted by the 
author of the Vyavahara Mayukha (see Stokes’ Hindu Law Books, 
. p- 89, chapter IV, sec. VIII, pl. 22 and 28) and is not accepted by 
‘the other writers, it shows that there was some limit intended 
to be given ‘to your (heritable) bandhus, that while Apararaka 
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wanted to exclude the father’s and mother’s bandhus in tato, yet 
otlter authors and commentators only intended to exclude all persons 
beyond the. father’s and mother’s bandhus generally.* 


The Mitakshara says:—The father’ s own bandhus are your band- 
hus, and so the father’s father’s own bandhus: are your father’s 
and consequently also your bandhus. But the father’ s father’s pitri 
bandhus are more related to your grandfather or rathersgreat grand- 
father (and through him to your father) and as your grandfather’s 
pitri bandhus as such are not mentioned as having a heritable right 
to you, they are not your bandhus. 


The father’s sister’s son who is expressly mentioned in the 
Mitakhsara as one’s atma bandhu i is really, also the grandfather’s 
bandhu, for he is the grandfather’ s daughter’s son. Similarly the 
father’s father’s sister’s son who is expressly mentioned as being 
one’s pitri bandhu is also the grandfather’s bandhu, for he is the 
grandfather’s father’s (or great-grandfather’s daughter’s son). It 
must not therefore be said that the father’y father’s qwn bandhus, 
viz., the father’s father’s father’s sister’s son, &c., are not your band- 
hus, though they are also the grandfather's bandhus. No doubt just 
as the father’s sister’s son and father’s father’s sister’s son are also 
grandfather’s bandhus, though they are pre-eminently one’s atma 
bandhus, and pitri bandhus, so the fathèr’s father’s éather’s own 
bandhus are the father’s pre-eminently and are your pitri bandhus. 
Though, therefore, a given person may be a bandhu of several per- 
sons, yet he is by nearness or proximity of kindred pre-eminently' 
and specially related to those near to him in blood. The fact, there- 
fore that the father’s father’s father’s sister’s son, &c., are also the 
grandfather’s bandhus is of no avail to disentitle them to be your 
bandhus when they are more nearly related to the father directly, 
Likewise it is of no avail to say a person is your bandhu when he is 





* It is also useful to observe here that the bandhus were themselves not admit- 
ted as heirs by Apastamba as no mention is made therein of them (Sacred Books of 
the East Apastamba, Vol. II, Part II, p. 132, 183 Pr. 2 Patala 6, Khanda 14, verses 
2 and3). Even in Manu they are not mentioned though Kulluka and Raghunendana 

_ are not inclined to adopt this view. (See Sacred Books of the Hast, pp. 367 and 368, . 
note to chapter‘IX, verse 187), vide Mayne, para. 495, page 619. Vide also Vasishta., 
ch. XVII, verse 79 (Sacred Books of the East, Vol. XIV, and Baudhayana Pr. Ad, 
1 and 5, Kan. IT, verses 11, 12 and 18, Sacred Books of the Hast, Vol. XIV, p. 179.) 
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your ‘grandfather’ s bandhu simply and not nearly related. to your 


father, 


There is yet another reason why the sunita 8 pitt ban- 
dhus ought not to be considered ‘as having Hontablg rights, - The 
grandfather’s pitri bandhus are— 


, (a) Father’s sisters son. 
i n 4 (b) Mother’s sister’s son. 


(e) Mother’ s brother’s son. 


(a) Let us take father’s father’ s father’s father’s sister’s son 
and see whether he is a sapinda relation to the propositus, 





F; 
d. 
i a ge 
F, š 
| 
i 
T, | 
r Ha r 
: P.: 


œ Here S. is not a sapinda of P, as P is beyond 5 degrees ee 
F, the maternal grandfather of 8. 


(b.) Father’ s father’s father’s mother’s sister’s gon. 
© Do. do. do. do. brothers son. 


F 
i d. ; 
M. | i 
F; |` 
| 8. 
F, 
| 
F, 
| 
P. 


Here F, himself the maternal grandfather of S. is not the 
sapinda of P., for P. is beyond 5 degrees of F, (P. being a descen- 
dant of the daughter’s line of F4.) 


Therefore his (F,’s) daughters son or son aa grandson 
cannot have any heritable rights and are not sapindas, ° 


barr it. THE MADRAS LAW JOURNAL. : 59 


. We have thus found 7 groups of heritable: *bandhus. These 
aree—. - : 


os I. Aima Bandhus. 


Grove I. f (a) Father’s sister’s son. 
Your own bandhus.-| (6): Mother’s sistér’s ‘gon. 


These are as stated 4, (c) Mother’s brother i by Tii 
by thé author of trodaya). 


the Mitakshara. | (d) Mother’s brother’s son. 
Crass IL. Pitet Banditus. 
These are groups II, III and IV. 


(a) Father’s father’s sister’s son. 
(b) Father’s mother’s sister’s son. 
(c) Father’s mother’s brother. 

. (å) Fathér’s mother’s. brother’s son. 


( (a) Fathers father’s father’s sister’s son. 
Group III. 1! (b) #ather’s father’s mother’s sister’s gon. 
Father’s father’s own. | 


Grove II. 
Father’s own. 


(c) Father’s father’s mother’s brother 
(d) Father’s father’s mother’s pecther: 8 son. 


Gr l IV ( (a) Father’s mother’s father’s *sister’s son. 
Fath we hows i (b) Father’s mother’s mother’s sister’s son. 
2 pik ers \ (c) Father’s mother’s mother’s brother. 


_(d) Father’s mother’stnother’sbrother’s son, 


- Crass. IIE. Matri Bandhue.” Ne i 
. ° 


These are Groups V, VI and VIL e` 


. (a) Mother’s father’s sister’s son. 
(b) Mother’s mother’s sister’s son. 
(c) Mothers mother’s brother. i 
(d) Mother’s mother’s brother’s son. 


Grovr V. 
Mother’s own. 


G VI f (a) Mother’s father’s father’s sister’s son. 
M here thers (b) Mother’s father’s mother’s sister’s son. 
pond ers + (cf Mother’s father’s mother’s brother. 


` (d) Mother’sfather’smother’s brother’s son, 


( (a) Mother’s mother’s father’s sister’s son. 


Grove VII. (b). ~ Do mother’s. sister’s son. 
' Mother’s mother’s <.- (e) . Do mother’s brother. 
* own,. : 8) Do mother’s brother’s 
BON, - 


Mutual: right of inheritance is, as we have seen, the essence of 
the Mitakshara scheme of inheritance, ` Hence the propositus will 
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be the heir of all the persons mentioned in the 7 groups. We 
shall therefore have by correlation the following persons == e 


Crass I. Atma Bandhus. i 


Group I. The correlations are— 


x 


(a) Motheris father’s sôn’s son, same as original (d). 
(b) Mother’s father’s daughter’s son, do do (b). 
(c) Pather’s daughter’s son. 
(d) Father's father’ s daughter’s son, same as original (a). 
Crass II. Pitri Bandhus. S 
Group II. Fathers own Bandhus. - 


(a) Mother’s father’s son’s sows son. 

(b) Mother’s father’s daughter’s son’s son. 
(c) Father’s daughter’s sen’s son. 

(d) Father’s father’s daughter’s son’s son. 


Group III. Fathers Pitri Bandhus. 


(a) Mother’s father’s son’s son’s son’s son. 
(0) Mother’s father’s daughter’s son’s son’s son. 
(c) Father’s daughter’s son’s son’s son. 
(d) Father’s father’s daughtir’s son’s son’s son. 
Grove IV. Fathers Matri Bandhus. 


(4) Mothér’s father’ s son’s.daughter’s son’s son, 
*@) Mother’s father’s daughter’s daughter’s son’s son. 
(c) Father’s daughter’s daughter’s son’s son. 
* (d) Father’s father’s daughter’s daughter’s son’s son. 
Crass HI. Matri Bandhus. 
Grov? V. Mother’s own Bandhus. 


(a) Mother’s father’s son’s daughter’s son. 

(b) Mother’s father’s daughter’s daughter’s son. 

-(c) Father’s daughter’s daughter’s son. 

(4) Father’s father’s daughter’s daughter’s son. 
Guour VI. Mother's Pitri Bandhus. 

(a) Mother's father’s son’s son’s daughter’ 8 son. 

_ (b) Mother’s father’s daughter’s son’s daughter’s son. 

(e) Father’s daughter’s son’s daughter’s son. 

(4) Father’s father’s daughter’s son’s daughter’ son, 
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Grove VII. Mothers Matri Bandhus. 


(a) Mother’s father’s son’s daughter’s daughter’s son. 

(b) Mother’s father’s daughter’s daughter’s daughter’s 
son. 

(c) Father’s daughter’s daughter’e daughter’s son. 

(d) Father’s father’s-daughter’s daughters daughter’s 

; son. z 


ds 

We have seen in some detail the persons who fall under these 
classes and groups. It may be noted that among these no person 
beyond 5 degrees comes in as bandhu. 


We shall now determine the families in which these bandhus 
are to be found. They: will be found in the children of the 
daughters born of the propositus’s ownsfamily and in foreign families. 
Those foreign families and their lines we shall now determine from 
the several groups and correlations. 


From the originals mentioned above, we get these families. 


. Group I. 
- (a) Father’s father’s daughter’s son’s AE or family. 
(6) Mother’s father’s daughter’s son’ s line. o 
(c) Mother’s father’s line. | 2 
(@) Do. do. do. are 
Group II. | ' 


(a) Father’s father’s father’s daughter's son’s line. 
(b) Father’s mother’s father’s daughter’s son’s line. 
(c) Father’s mother’s father’s line. — 


(a) Do. do. do. 
Group III. i 
(a} Father’s father’s father’s father’s daughter’s son’s 
line. 


(b) Fathers father’s mother’s father’s daughter’s son’s 
line. - f . 

(e) Father’s father’s mother’s father’s line, 

(dì Do, do, do, 
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Group IV. ` : 


a Father’s mother’s father’s father’s. daughter’s son's’ 
line. 


o) Father’s mother 8 riother’s father’s daughter’s son’s ` 
line. © 


(c) Father’s mother’s. mother’s father's line. 
(d) - ° Do, do. - do. 


C: Group vV. f 7 ° 
(a) Mother’s father’s father’s daughter’ S son’s fae 
(b) Mother’s mother’s father’s daughter’s son’s line. 
` (e) Mother’s mother’s father’s line, a 
a. (dy Do: do.: ` do. 


é 


Group VI. 


r 


(a) Mothers’ father’ s father’s. father’s daughter’s- son’s 
line. 


0) Mother's father’s, rollere father’ s dang’ son's - - 
line, > 
-. (c) Mother’s father’s mother’s father’s line. 
e (d) - Do. do. do. 


Group Vil. oe a E r 


1 t a 


(4) Mother’ s mother’s father’s father’s paie S son’s 
line. ` 


(b) Mother’s mother’s mother’s father’s Jigi son’s 


line. 
(e) Mother’s mother’s mother’s father’s line. : 
@ Do. do. do. 


_. The correlations mentioned above givé us— 
Gronp I. a fe ee 
, (a) Mother’s father’s line, ` 
(b) Mother’s father’s daughter’s son’ s line, 


(c) Fathers daughters son’s line. 
(d) Fathers father’s daughter’ 8 sọn’s line, 


F l 
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‘Group II, >. l o a 
' (a) Mother’s father’s line. : 
` (b) Mother’s father’s daughter’s son’s line. 
(c) Fathers daughter’s son’s line. 
(d) Father’s father’s daughter’s soy’s line. 
Group IL. "0 <a 
(a) ‘Mother’s father’s line. eo i ` 
(b) Mother’s father’s daughter’, son’s line. 
(c) Father’s daughter’s son’s line. ` 
(2) Father’s father’s daughter’s son’s line. 


Group IV. 


. (a) Mother’s father’ s son’s ’s daughter’ s son’s line. 

(b) Mother’s father’s ; daughtex’s daughter’s son’s. line. 

(c) Father’s daughter’s daughter’s son’s line. - 

(d) Father’s father’s daughter’s daughter’s son’s line. 
. Group Y. . 

(a) Mother’s father’s’ son’s daughter's son’s line, 

(b) Mother’s father’s daughter’s daughter’s son’s line. 


(c) Father’s daughter’s daughter’s son’s line. 

(d) Father’s father’s daughter’s dayghecr: S son’ s line. @ 
Group VI. ' f ° ° e e l 

(a) Mother’ s father’s son’s son’s daughter’ Š son’s line. 
. (b) Mother’s father’s daughter’s son’s daugliter’s son’s 

line, f ; 
(c) Father’s daughter’ s son’s daughter’s son’s line. 
(d) Father’s father’s daughter’ s son’s danghter’ 8 son’s 


line, 
Grout VII. ` . 
(a) Mother’s fathers son’s daughters daughter’s son’s 
i line. ` 
(b) Mother’s father’ s daughters daughter’s daughter’ s 
son’s line. 


(c) Father’s daughter’s daughter’s daughter’s son’ s line. 
(d) Father’s father’s daughter’ s daughter’ s eee 8 
° son’s line, 
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$ i 

Woe have therefore one’s own family and the foreign families. 
Probably the expression one’s own family is -not, quite accurate. 
This refers to the families of the daughters born in the propositus’s 
own family. For want of a concise terminology the above expres- 


l sion | is used. e 
e > 


As regards one’3 own family, see I (a), I (¢) cor., I (d) cor., IT (a), 
II (e) cor., II w) Cor, Ii (a), III (e) cor., III (d) cor., IV (e) cor., 
IV (d) cor., V (6), cor., V (a) cor, VI (e) cor., VI ee cor., VII (c) 
cor., VII (d) cor. 
The foreign families are— 
1, Mother's father’s family, 
T (a) cor., I (b), cor., I (c), D (8). 
IE (a) cor., II (b) cor. 
` ITI (a) cor., ITI (b) cor. 
‘IV (a) cor., IV (b) cor. 
V (a), V (@) cog, V (b) cor. 
VI (a), VI (a) cor., VI () cor. 
VII (a) cor., VII @) cor. 


2. Fat 


ather’s mother’s father! s family. 
H 


© I O, IT (d), IV (a). 


= 


m~e 


8. Father’s father’s mother’s father’s family. 
IIT (b), IH (e), III (d). 


4, Father's mother’s mother’s father’s family. 
TV (b), IV (e), IV (d).. 

5. Mothers mother’s father’s family. 
V (b), V (c), V (4), VIE (a). 

6. Mothers father’s mother’s father’s family. 
VI (b), VI (e), VI (a). 


7. Mothers mother’s mother’s father s family. 
VII (b), VII (e), VII (d). 
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-, :The foreign families.are therefore seven., ‘ 


we) ty (D.M 


other’s father’s family. 


(2)..Father’s, mother’s father’s family. . 

(8) Father’s father’s mother’s father’s family. 

(4) Father’s mother’s mother’s father’s family. 
(5) Mother’s mother’s father’s family. : - 

(6) ‘Mother’s father’s mother’s father’s family. 

(7) Mother’ s mother’s mother’s father’s family. 


Taking one’s own family also (i. e., thé families of the daughters 


born in the family who are treated as one class) we tere: S - 


families i in- “which the bandhus are tò be found. 


~ We shall now determine the lines in the ae families in 
which the various bandhus are to be found. These will be obtained 
by the correlations of the various foreig® families. - 


-` Original. 
1. Mother’s father’s family. 


2. Father’s mother’s father’s 
family. 


.3. Father’s. father’s mother’s 
‘u. father’s family. 


hæ Pale Fat fatty 


Correlation. 
Sons of daughters born of the 
eligible families. 


D. 


- [ fe one 
S.- 
e 


Sons of %ons of daughters 


bofn of the eligillé families, 


Sons of sons of sons of daugh- 


ters „born of. the. eligible 
families, 


NNN 
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e 
4, Father’s mother’s mother’s 


father’s family. 
. F. 
| 
1 
re 
- © 5 
z j 
P. 1? 
5, Mother’s mother’s father’s 
family. # 
F. 
i 
M. ° 
| 
T 
P. 
e 6 


6. Mother’s father’s mother’s 
father’s family. 


é 
-h 


e M? j 


Tam ln 


7. Mother’s mother’smother’s 
father’s family. 


a 


td 


(Vou, rx. 


Sons of sons of daughters of 


born of tke 
eligible families. - 


daughters 


Sons of daughters ` of daugh- . 
ters born of the eligible 
families, ` 


7 
i 


Sons of daughters of sons of 


daughters born of the 
eligible families. 

D. 

| 

S. 

| 

D. 

| 

S. 


Sons of daughters of daughters 
of daughters born of the 
eligible families, 


Poy 
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` Here again we see from these originals and their various cor- 
relations that we do.not go lower down than what is indicated 
below. The lines may therefore be expressed thus— 


(1) (2) (3) (4) (5) (6) (7) 
D. D. D. D. D, D D. 
l | | | | | i 
S. S. D. S. D. e S&S. D. 
a aa | do | 

S. S. S. k-o aiD D. 

í E ° | | | 

By oe Ss S S. 


In the foreign families we have two more— 
(2) The male ancestors who are within 5 degrees of the 
propositus. 
(b) Their male agnatic’ desceadants who are also.within 
5 degrees. 


I. Thus we have in one’s own family— 
10 bandhus in the line of the propositus. 


11 bandhus each in the line of the father, grandfather, 
great-grandfather and great-great-grandfather. 


| Total 54 male bandhus, 3 e 


. Datightet’s son. « ° 
. Daughter’s son son. l 
. Soms daughter’s soh. 


For instance, we have 1 
2 
8 
4. Daughter’s daughter’s son. 
5 
6 
7 
8 


in the father’s line. 


. Daughter’s, son’s son’s son. 

. Son’s daughter’s son’s son. 

. Son’s son’s daughter’s son. 

. Daughters sows datghter’s 
gon. 

9. Daughter’s daughter’s son’s 
son. 

10, Son’s daughters daughter's 
son. 

11. Daughter’s daughter’s daugh- 

ter’s son, 


i 
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e. . 
‘Tn the case of the propositus, we must exclude the daugh- 
‘ tor’s son who by reason of express texts comes immediately after 


the widow and daughter and before the parents in the Gots 
succession. ' 


"IL Thern the Mother’ fathers family 
1d bagdhus each in the line of the maternal grandfather, 


i ” maternal Sreat-gr andfather and maternal great-great- 
grandfathep. $ ' 


Total 48 male bandhus. p 


[1 The sue area creado 
ae 2. The 4 descendants of the mater- 
For instance we have in nal grandfather in the agnatic 


nee .the maternal grand. 4. .* line. 
es ‘father’s line. $. The ‘11’ persons: ‘mentioned as 
| already (wide one’s own family 
father’ s Tino). be a 4 


TII, Father's mother’s father s family—. 


16 Bandhus ath in the line of the. father’s maternal 
co ae “grandfather and” groatsgrandfather, 


Total 82 male bandhus. on = oh hs ale 
IV.. Father’s father s mother’s father’s family — E 


16 Bandhus í in. the line of the father’s father’ S Indternal 
grandfather. : 


V.. "Fathers mother's: mother? 8 father’s family— 
3 "16 baridltis ‘in the line of the father’s mother’s maternal . 
` ‘grandfather. l 
VE ‘Mother’ 8 mother’ 8 “father? s family— 
16 bandhus each. in the line of the mother’s maternal 


- grandfather ‘and the mother’s maternal M gTr grand, 
` father. l : : -7 


`- otal 32 niale bitik’ > - 
yL Mother’ g father’ g ‘mòther’: 8 fathers family— 


“OS Fe Bandas in ihe line of the maternal grandfather's f 
maternal pratidfather, ° 
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e 
VIII. Motheř’s mother’s mother’s father’s family— k 
-16 bandhus “in the line of ‘the mother’ 8 ‘maternal grand- 
mother’s father. i 


Thus there are in all 230 male bandhus. 


We shall arrange ‘for purposes of convenience the ‘above into 
the several classes and groups (making special neference to the 
distinction of paterna- -and materia, which Will appear “later on.) . 





CLASS Tetri Handi. 
- Potal No. 48. 


(A) Bz-Parte Paterna. 
These are the 10 bandhiis in tke line of the propositus and 
11 bandhus each i in the lines, of the father and grandfather. ‘Total 
32 bandus. 


(N.B.—Throughout the relationship is to the propositus—for brevity we don’t repeat 
ug. up 3 pe 
propositus. If we say father, grandfather, &cg it is the fathpr, grandfather, 
&c., of the propositus.). , krepa E eas BE 


(B) Eæ-Parte Materna. 
The 16 bandhus in the line of the maternal grandfathem 





Tole ofA &B= = 48 bandhus. © 7; - Sa ee UY 
Ce ee CLASS Tipi Bándhüs. > ` * i 
Total No. -867 = = t eiA 


- a740) Pitri Atma batidhts Ha-Parte Paterna. 
The 11 bandhus in the line of the paternal great-grand- 


father. o E 
(D) Pitri Atma Bandhus-Ge-Parte Materna: :<-5: eo 
-+--> ¢~-The-16 bandhus in the-line-of the. father’ ‘s‘maternal grande ' 
father. rae ~- 
C-& D = 27. on 


(2) Pitri Pitri ‘Atma Bandiits ‘ta Parte Paterna. 


SOS Sih T1 bandhus in the" Tine of the ‘paternal great-great 
ê grand father. 
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8 
(F) Pitri Pitri Atma Bandhus Ha-Parte Materna. 


The 16 bandhus in the line of the father’s father’s mater- 
nal grandfather. 


E&F=27. , ; 


(G) Pitri Matyi Bandhus Yzx-Parte Paterna. 
The 18 bandhys in the line of the father’s maternal great- 


gr@ndfather or (father’s mother’s paternal grand- 
father). 


(H) Pitri Matri Bandhus Ea-Parte Materna. 
The 16 bandhus in the line of the father’s mother’s mater- 
nal grandfather. 


G&H = 32 "o 


Total of C, D, E, F, G & H = 86. 


maea 


i 6 
CLASS ITI.—Matri Bandhus. 


Total No. 96. 


(I) Matri Atma Banghus La-Parte Paterna. 


The 16 bandhus in the line of the father of the maternal 
+ grandfather (or the mother’s paternal grandfather), 


`” (J) Matri Atma Bandhus Ho-Parte Materna, 


The 16 bandhus in the line of the mother’s maternal grand- 


father. 
I&J = 32. l 
(K) Matri Pitri Bandhus Ha-Parte Paterna. A 
The 16 bandhus in the line of the mother’s paternal great- 
grandfather. ` 


(L) Matri Pitri Bandhus Hx-Parie Materna 


The 16 bandhus in the line of the mother’s father’s mater- 
nal grandfather. , ° l 


PARTII] a - THE MADRAS LAW JOURNAL. - : 71 


.K&L= 32. 
. (M) Matri Matri Bandhus Ex-Par te Paterna. 


The 16 bandhus in the line of the mother’s ial 
groat- grandfather, i.e., mother’s mother’s father’s 
father. © š. 


(N) Matri Matri Bandhus Eæ-Parte Materna, 


The 16 bandhus iń the line of ,the mother’ s mother’s 
maternal grandfather, 


M&N = 82, 
` Total of I, J, K, L, M & N = 96. 
In Class ‘ I. (Atma Bandhus) the total No. is 48 


+ 


Do. II. (Pitri Bandhus) do. 86 
Do. III. (Matri Bendhus) do. - 96 
* 
280 


Thus we see that there are in all 230 male heritable bandhus 
in the 3 classes mentioned in the text of Vgiddhasatatapa. | 


P. R. GANAPATI ATYAR. 


NOTES OF INDIAN CASES. o 


Naraya Kaviraya v. Kandasami Goundan, LLR., 23 M. 24, 
We must confess to a feeling of surprise at the deeisign of Shephard 
‘and Doddam, J. J., in this case. It may be thata person suing fpr specific 
„performance upon a contract to sell is entitled to ask for possession of 
the property, vide Form IIT, Sch. iv, Code of Civil Procedtre. But this 
right to ask for possession is perfectly distinct from the right to posses- 
sion which accrues from the conveyance. Upon a decree for specific 
performance the plaintiff obtains a conveyance and he bases a new action 
for possession upon the conveyance he has secured. S. 55 of the Transfer 
“of Property Act deals with the right to possession which the purchaser 
of property has. We are equally unable to see the distinction’ attempted 
to be drawn.-between the case under notice and Nathen Valad Pandu v. 
Budhu Valad Bhuka, I. L. R., 18 B. 587. We should have thought no 
authority was needed for the position that a fresh suit based upon a con- 
veyance would lie for possession. S. 43, Civil Procedure Oode, has 
nothing to do with a cause of action that accrues subsequent to the insti- 

tution of the prior suit. 
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Queen-Empress v. Shree Ahobala Matam Jeer, LLR., 22 M. 47. 


` Wo are not, satisfied that the question involved in this case thas 

been rightly decided. A criminal case partly tried i is transferred from 
one court to another, S. 350, which empowers the succeeding Magistrate 
to continue the trial from where it was left off, does not apply to a case 
where the proceedingsehave been transferred to another court. And the 

| proviso which entitles the accused to demand the commencement of the 
trial de novo js necessarily limited to cases with which the secticn itself 


“deals, r namely, of Magistrates succeeding in the same court. Wei imagine, _ 


however, that the new court to which the case is transferred must begin 
the proceedings de novo in the absence of a specific direction in the code. 
Can this rule be affected if the”court to which the transfer is directed is 
presided over by the same officer who tried the case, as judge of the 
court from which the case was transferred ? Collins, C. J., and Benson, 
J., are of opinion that this circumstayce makes all the diffetctive: We 


do not find any provision inthe Còde saying so. We may also concede ` 


‘there is nothing unreasonable in such a provision being enacted, We 
quite agree that the cases cited by the counsel for the petitioner do not 
decide tbe question ;. nor does the passage in Prinsep’ s Commentaries at 
p. 293,-quoting a case froy tke Allahabad weekly notes, 1889, p. 130, con- 
clude the. matter. . But we think that in the absence of express statutory 
direction, it is not for the Judges to lay down a rule” at variance with 
: general principles ; and in this case, weithink, that the general rule that 
eavhere a case is transferred from one court to another, the proceedings 
‘Shall be begun dé novo is not qualified by any statutory exception. - In 
‘civil cases, a simijar rule was laid down by the Allahabad’ High Court, 
Bandhu Naik’. Lakhi Kuar, I.L.R., 7 A. 342. §. 191 of the Code of 
~ Civil Procedure was, however, modified by the Legislature after the 
Allahabad ruling. Clause 2 of that section enables a J udge-:of the court 
to which a case is transferred’ to continue the proceedings from the 
stage at which they were left off, the proviso to the section enabling the 
court making the order of transfer direct a commencement of proceed- 
ings de-novo. There is no provision in the Criminal Procedure Code 
similar to para. 2 of S. 191; and hence we conclude thatthe difference 
in this respect- between the two enactments is intentional, The point 
is one of considerable importance, and we hope it will receive a full -and 
dispassionate consideration when it happens to be raised again. , 
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SUMMARY: OF RECENT CASES. 


Public Authorities Protection Act, 56 and 57, Yie, Oh. §, S. L9uits 
in, chancery— Judgment for defendant—Applications—Åppeal, 


Fielding v. Morley Corporation [1899,1] I Ch. 1. 


Section 1, Sub-section (b), of the Public * Authorities Protection 
- Act (56 and 57 Vic, c. 61) which provides with reference to an action 
against any person f for any act, neglect or default in “ine execution or. 
intended execution of any Act of Parliament or oft any public daty, or. 
authority, that “ wherever i in any such. action a judgment i is, obtained by 
the defendant, it shall carry costs ta be taxed ag between. solicitor a and 
client A applies t to suits i in chancery ”, ”, Gnjunction actions ag well as 
actions for damages), ‘but not to appeals or interlocutory applications, 

The digmissal of an agtion in the Chancery Division i is ı equivalent ta 
a , judgment í for the ‘defendant. he 

The plaintiff, a landowner, brought a an action for an injunction to 
along an “aqueduct o or init ‘to. their snor aka otot 
unden & special Water Act, and also for an {njunction to restrain the 
defendants from trespassing upon his lands, damages and costs. Byrne, 
J., dismissed the action with costs and held that the defendants were 
entitled to solicitor and client costs. The Court of Appeal dismissed an 
appeal from the whole judgment and held as to costs that the defendants 
(respondents) were entitled to costs as between solicitor and client in the 
Court below and simply to or dinary costs (as between party” and party) 
in the Court of Appeal. l 


Contract to sell equitable interest in reversion—Formal 
' ponveyance— Specific performance—Delay. 


` Levy v. Stogdon [1899], I. Ch. 5. 


When the clauses of a contract to sell plainly contemplate a formal 
deed of assignment, relief can be obfained ‘under the contract only « on, the 
ground of specific performance, althqugh i it relates to a purely equitable 
interest apaa of passing without a formal conveyance, 


date of the contract when the position of all the parties i ig n aS the 
effect of so granting relief will be to do injpstice to to everybody co concerned. 

S. contracted to sell and K. tọ huy, f free from incupbpanges a pum l 
of £21,667-10-5 consols comprised in the vendor's marriage settlement 
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to which S. was entitled sbsolutely in reversion if there were no younger 
children of his marriage, but subject to the life interests of S. and his 
wife” therein. ‘The agreement provided amongst other things, that the 
purchase was to be completed within the 25th of June 1886. It appeared 
upon investigation that the reversion was subject, along with other | 
property, to heavy incumbrances whith S. could not discharge and from 
which the incumbraycers declined to release the reversion. S. became 
banking in Janeary 1888, and subsequently his property was sold in 
Pirsudnca of a scheme sf UNEEN with his creditors under which 
sale R. claimed title to the reversion, S. and his wife died, respectively, - 
ih “1890 and 1895. ` No active steps were taken to enforce the contract 
of “Apiil 1886 until B., in whom K.’s interest under it became vested ” 
obtained leave on March 5th, 1896, to attend proceedings in an action in 
"which ‘the ‘estate of S. was being administered. In that action B. took 
dut’a: summons: claiming the consols, and an order was passed thereon 
` directing an inquiry who wasgentitled to them with a provision that the’ 
applicant’s claim was to bo treated as if he had commenced an action for 
specific performance on March 5th, 1896. The masterfound that K. was- 
tiot entitled, and Stirling, J., affirmed his decision. The Court of Appeal: 
held .on -appeal from that ececision that-no property, could be had in 
the consols except by a sonvevanss and. that specific relief by way of: 
execution-of.a conveyance could not be granted after such a long delay. ~- 


4 
eo dee 


ee = a 
Le cs aE J —Acciunts-—Depositions Privilege 


‘Goldstone v. “Williams Deacon & Co., [1899], I..Ch. 47. 


In an action by the infant children of G. against the defendant 
Bank with:whom the widow of.G. had (in alleged breach of trust in the 
administration of G.’s estate) deposited securities belonging to G.’s 
estate to secure advances to ‘herself, the defendants obtained an order 
for REONT and claimed production— k 


a) ‘of the accounts prepared by the plaintiffs’ solicitors in a 
previous ‘action by the plaintiffs against the widow and her trustees in 
bankruptcy for breaches of trust in the administration of G.’s estate, 
produced to her on examination before an examiner and admitted by her 
to be! correct, and: entered as read in an order on a petition of compro- 
mise in that suit, and f 


‘ 


(2) of the office copy of the widow’s depositions, 
l poth of which were in the plaintiffs’ possession, 
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" Stirling; J.; in- discharging the ordér for discovery of thè ‘accounts 
and ordering the production of the depositions, held : ae 
(a) that the accounts prepared at the instance of the “plaintif 
professional advisers with a view to a former litigation after that liti- 
gation had been commenced were privileged. and not open to the inspec- 
tion of the defendants, even though, they had‘not been prepared also 
_ with a view to the present litigation. Walsham v. Stainton, 2 H.:& Mul. 


. (Full and free communication ought to bé allowed. for the purposes 
of litigation, not only between a sokcitor and his client, but between 
solicitor and persons whose assistance he requires or with whom he 
communicates in order to enable him properly to conduct the litigation); 3 


(b) thata document once privileged is generally always privileged 
ùntil the privilege is waived. Bullock § Oo. v. Oarry § 0o.,3 Q. B. D., 
356 ; Pearce v. Foster, 15 Q. B. Ds, Ui; Caloraft v. Guest (1898), 1;:Q B, 
759, 761; P 

(c) that the mere fact that the accounts were entered as read in 
the order on the petition of compromise (the accounts having. been 
merely, exhibited to the depositions of the widow, not being themselves 
on the file nor having got on the examiner’g notes and having -heen 
brought before the Judge only to enable him to ‘determine whether the- 
compromise was proper) did not constitute a public disclosure of the 
same so as to bring them under the rule laid down with regard to notes 
of proceedings in open court or before an arbitrator, in Nicholl v. Jones 
2 H. & M. 588; In re:Worswick, 38 Ch. D; 370; Rawstone ov. Preston 
Corporation, 30 Ch. D. 116; and that it did not aai to a waiver of 
the privilege. North Australian Oo. v. Goldsborough, Mort and Uo, (1893), 
2 Ch. 381; and 

(d) that the copies of the depositions constituting a note ‘of what 
took place before an officer of the court, came within the rule as to 
notes of proceedings in open court or before an arbitrator, and that 
consequently they were publici juris and could not be said. to be 


> 


privileged. 





Oondition—Gifi—Oondition in terrorem, 
_ In re Nourse; Hampton v. Nourse, (1899) I Ch.638. °°": 
A condition annexed,to a gift that the donee steal get the property 
only -on the condition of his marrying with the previous consent in 
writing of a certain specified person, is valid if the gift be one of realty. | 


ms i 
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But it is‘as zuch, void if the gift be one of pure personality and the 
gift takes effect absolutely, whether the eondition be preċedent ‘or subse- 
quent. Reynish v. Martin, 3 Atk. 330. 


‘Thero‘ard however exceptions to this latter Fule. WHerè 'therè teh - 

gilt 8 Over of the property i in-caise'the condition ‘is ‘not fulfilled, +thén’ ‘the 

‘eohdition is valiá aad ought ‘to ‘be ae Lloyd v. ‘Braiison, 3 
Mer, 117. 


" Where there is a gift in ahy eent, the condition is “nöt merely 
tn terrorém, bat valid and binding. Gillét v. Wray, 1 P. Wiis, ‘284, 
‘tpplied ; Réyrtsh'v. Martin, 3 Atk. 530, distinguished. 





Tease— Option to purchase—Assigns—Hquitable assignee in possession. 
(5) Friary Holroyd ‘and Heéaley’s “Breweries, ‘Limited, v. 
Singleton. (1899) I Ch. 86. 
nb covenant i in ‘a lease “giving ‘an option'to'purchage, the word ' 
i asigi nis? Yndains the periions entitled to' the teri as between thar did 
the ' Jë ae ‘and to the benefit of the covenants énteted into by the lésadr 
and! Teiea, respectively, Which run with the land demised. 


“The equitable assignee ofa lease who has- omitted to perfect his title 
by alegal assignment, although in possession of the premises and paying 
” whe rent reserved by the lease, not coming within the meaning of the 
word “ asgigns,” is not entitled to ‘the benefit ‘of an-option to purchase 
kiven to the'lessep, his executors, administrators and assigns. 


“This where the platiti « ‘company claimed to be éntitied ‘to’ s the Peñé- 
fit of an. option to purchase given in a lease which they ‘got under ‘ah 
igrvement with: ‘én “old donipany ” which went into ‘voli‘ntary liquida- 
tion, Rörer, J, held that they were wot entitled to the benefit ofthe 
option td pirclidss, thoagh- they Were in ‘possession of :the preiiises, pay- 
‘itig ‘the ¥étit ‘Féserved' by the léase. ` ` 


(6) Wanton v Coppard, (1899) I. Ch. 92. 


The plaintif negotiated with the defendant’s agent for the purchase 
of a house to cary oh his ‘propilietoty “schSol för ‘boys. The defendant’s 
agent was ‘awiire’of ‘the purpose’ for which the--house was required and ‘ 
informed the plaintiff, in answer to an inquiry on this point, that there 

z were ‘ho réstrictions: preventing ‘the house ‘from 'béing ‘sd “for ‘that pur- 
‘pose. ‘he ‘plaintiff asking to see a deed of coventint: of 1851, subject to 
the provisions of which’ the ‘louse was ‘to’ be sold, he ‘was tol@ that it 


` 
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contained nothing that would interfere with the carrying on-of a school. 
The plaintiff thereupon entered into a contract for the purchase of the 
house. The deed of covenant of 1851 after prohibiting certain offensive 
and noisy trades and businesses, provided that there should not be carried 
on “any trade ‘or husitiess or dccupation whatsoever whereby any un- 
wholesome or offensive or disagreefble smell or egas or unwholesome or 
‘offensive or disagreeable matter, deposit or fluid or any injurious or 
offensive or disagreeable noise or nuisance shall or may be collected, 
occasioned,-caused or made.” The plaintiff on coming. to know of this, 
declined to complete ‘his purchase ànd demanded the return of his 
‘deposit. This being refused he brcught this action for rescission-of the 
contract ‘and for recovery of his deposit with interest. Romer, J., held 
(1) that the-covenants could not be limited to trades or businesses ef ae 
‘generis as those previously specially mentioned ; (2) that they would 
interfere with the plaintiff carrying on his school in an ordinary and 
reasonable way; (8) that the representation of the defendant’s agent 
looking at its substance was one of fact-and not one of law; and (4) that _ 
the plaintiff was entitled to rescind the contract, though ‘the representa- 
tion was not frandulent and might have been caused by the agent 
-wrongly construing the deed or' making a legal miske: ‘Tod Heatly v. 
p ‘40 Ch. D. 80, followed. ~ 








JOTTINGS AND CUTTINGS. ; a 
“We beg to acknowledge aah thanks the xepeipt of phe i folloiring , 
‘publications :— . 


An Abstract of Maines Ancient Law, publikoa WM Messrs: Thomson 
g- oe Madras :—Price Re 1. 


_ The Lawyer and Magistrate, No. 3 (in exchange). ` 

The Bombay Liaw Reporter for February (in exchange). ` 

“The Albany Law Journal for February (in exchange). 
The Calcutta Weekly Notes for February (in exchange). 
The Allahabad Weekly Notes for February*(in éachange). 
The Green Bag for February (in exchange). 

“he Canadian ‘Law ‘Times for February (in exchange). 

“The Canada Law Journal for February (in éuchangé). © 

. The’ Educational Review for February (is exchange). 

‘The Indian Journal of Education for‘February (in exchariga), 
The Harvard Law Review for February (in exchange), 


* i ae 
#+ ia Bee. 8 ; 
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Overcrowding of the Bar:—There is a growing feeling in some 


‘quarters that the annual addition to the number of vakils and pleaders. 


‘is going on at a rapid rate“and that the time is come when the. Presi- 
dency and?Mofussil bars have become overcrowded to an inconvenient 
‘extent. Ifthis were a fact, there would be good ground for a consider- 
‘ation of the means “ot limiting tle numbers. Overcrowding in the 
ranks of the profegsion leads to under-bidding in respect of fees and 
promotes an gpaiety to get on at any risk. Professional character is 
likely to become lowered and the honorable traditions of the bar can no 


longer be kept up. The evil is especially great in a country where pro- 


fessional etiquette is not well regulated by an efficient professional 
opinion and where the bar is split up into several orders with varying 
qualifications. We think the time; has not yet come when it can be said 
that there is such’ an inconvenient pressure. But it is well to look 
ahead and suggest means by which such a day may be pushed to a remote 


future. The bar is practically thé only independent profession in this - 


country which gives employment to any considerable numbers. That is 
the only field for ambition and talent apart from Government Service. 
To shut its portals against new comers or to make entrance extremely 
inconvenient is sure to be gttended with great unpopularity. Butit seems 
to us desirable to take some step to relieve the tension, if any. We do 
not ‘think it necessary for the criminal courts to allow any longer un- 
certificated practitioners to appear before them. Again, it seems to us 
* wthat it is time for the High Court to cease to hold the examination for 
second- grade pleaders, or, at all events, to suspend that examination for 
two or three® years. "This will reduce the annual addition to the ranks 
of pleaders and induce more first-grade pleaders to settle at Munsif’s 
stations, thereby relieving to some extent the pressure in the bars of 
the District Towns. As another result of the same step, more High 
Court vakils than now will feel induced to settle in the District capitals, 


We think it undesirable to allow first-grade pleaders to enter upon’ 


practice the moment they pass their examination without subjecting 
them to a preliminary training. Sucli a training appears to us essential 
in their case as in the case of High Court vakils. 


The mere passing of an examination is not the whole qualification 
for a professional career. Some acquaintance with the technicalities of 
pleading and procedure and with the code of professional ethics and 
propriety is a necessary equipment before a pleader is entrusted with 
the conduct of litigation. A six months’ probation at the office of a vakil 
of standing may fairly be insisted on before a pleader is enrolled. Some 
effort should be made to form bar associations for the purpose of the 


` 
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body exercising some sórt- of supervision over membérs who might other- 
wise be prone to err. It may be a further question whether the Legisla. 


ture may not empower these bodies with some authority to enquire into: 


allegations of misconduct and report upon them to the court. The 
changes and reforms we have above indicated will to a great extent im- 

prove the position of the bar and for a considerdfble time stave off the 
evil day if it ever should come, of inconvenient overcrowding of the 
profession, or, at all events, such a crowding as will have Pareroa 
effect upon the tone and character of the profession, ° ° 


i * 
. : x ' ; 
Tributes to the memory of Lord Herschell.—In the House of Lords on 
‘Thursday the Marquis of Salisbury and the Earl of Kimberley having 


spoken, the Lord Chancellor said: Not only on my own behalf, but on’ 


behalf of the profession which, for jhe moment, I represent, I desire 
to‘ associate myself with what has been sad of our lamented friend 


Lord Herschell. No one can have been associated with him so long as 


I have been, and as some of your Lordships have been, in the study and 
administration-of the law, without recognising in him a profound and 
most able lawyer—a man with a degree of chergy and inexhaustible 
industry which made him master of any subject to which he applied 
himself. My personal relations with Lord Herschell go back many, 
years before either of us was a member of this House. Although we 
have been opposed in Court, and although we have taken different views 
on public questions, I think I can say—indeed, I know it—gothing has 


ever occurred to mar the personal friendship that existed. between us,- 
Even the lay-members’ of your Lordships’ House will be able to wecognize , 


2 


the great loss which the judicial strength of the country has sustained,. - 


and I am quite sure that thoze who have known him in this country, or 


any other country, recognize the fact that this country is the poorer for the: 


loss of a most able and upright Judge, the loss of one who, was probably 


in the best sense of the word a law reformer and who devoted his best- 


energies to putting right in the law whatever was wrong. I am sure it 
will also be recognized, not only in this country, but by all English-speak- 
ing races, that we have lost a ‘jurist whose counsels -were most 
valuable. 


Lord James of Hereford.—I hope you will pardon me adding a few 
words, I speak under rather peculiar circumstances. I had oppor- 


tunities of judging of Lord Herschell’s great‘ qualities which few men. 
had. We served as law officers of the Crown together for some five years.. 
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We served under circumstances of a peculiar character. ‘Our. labours 
were, severe, and I recollect with gratitude how generous was the con- 
duct of Lord Herschell in bearing the greater share of those labours. 
During that period I learnt to know how great’ was’ the area of his 
knowledge, how strong and discerning were his perceptive faculties, and 
with what a true‘and fust judgment he always determined every ques- 
' tion that came before him. This house may. thank him for his labours, 
but the pubke“are sure $o recognize how well he deserved thanks. In 
one of the last ifterviows I had with Lord Herschell he told me of the 
claim that had been made on his services by the Prime Minister to 
represent this country under circumstances of great delicacy. At the 
same time he told me of his system overwrought, and how weary, and 
worn he was, how he was looking forward to a long. period of reat and 
repose with those who were very near and dear to, him; byt he turned 
‘aside from that prospect of restoration to health, and-cast not one linger- 
ing look upon it in orderethat he might do his duty to, his country. 
Under these circumstances surely his friends will be proud of the res 
collection of the true friendship they enjoyed, and not only your Lord, 
ships, but the whole country a to be gratofal to him for the work 
he did. : ° : 


a. 
ee 
The following were the words addressed to the law graduates_of the 
j œCalcntta University by the Vice-Chancellor Sir Francis Maclean. 7 


Iam®topscious that among those who have taken their degrees to-day 
a largo number* will follow the profession of the law. Among the 
graduates of this University a very large proportion are lawyers, and the 
- members are not unlikely to increase. I fear, as lawyers, we are not 
over-popular. We are regarded asa sort of necessary evil, but our 
consolation must be that the world hitherto has not been able to get along 
withont us; and.it never will be able to get along without us. I agree 
that a permanent superfluity of lawyers in our social economy would be 
undesirable, but at the same time I can quite appreciate the motives and 
the attractions which prompt and draw the youth of so many countries 
to the pursuit of the law., To those of you who prapose to fallow. that 
pursuit, I would give a very few words of special advice, which my now. 
rather long experience may justify me in doing. 


First let me impress upon all beginners the necessity of being absolu- 
tely honourable in eyery transaction, and do not, for the purpose of gaining 
some temporary and fleeting advantage to the conduch of any case, swerve 
by one hair’s breadth from the path of honour: Recollect agatn that in 
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the conduct of a case, it is your client’s and your client’s interests alone 
which are to be considered ;. think of him, and only of him, and avoid 
the fostering of litigation. A great advocate is a gréat man; but the 
man who prostitutes his advocacy to promote his own mercenary ends 
is a creature only to be despised. Thereis, perhaps, among some of the 
native gentlemen who practise in the courts of this country a tendency: 
to over refinement and subtlety in their argument. , This’ over-subtlety 
and over technicality, if not a danger, is certainly a fatlieg fault which I 
believe the reckless layman is ever inclined to attribuse-to every lawyer. 
Some of you may be astonished when I say that law and common sense 
proceed hand in hand much more than many of you may conceive. The 
greater my experience in the principles which govern judicial decisions, 
the more am I satisfied of their harmony with common sense. A very 
technical lawyer can never be a really great one, and I would advise you 
when you come to the actual practice of-the law in the courts of this 
country to ascertain first the principle whigh ought to govern the deci- 
sion of the: particular cage, to argue for that principle, to prefer, as the 
object point of your argument, a conclusion which satisfies rather the 
criterion of common sense and which is more in harmony with the prac- 
tical side, the features of every-day life, thangto. aim for a result based 
upon over-subtlety and even unreasonableness. Iam only tendering 
advice: I do not desire to be misunderstood: I am not saying that what, 
I.speak of as a fault is present to every native advocate: on the con: 
trary, I am struck, most forcibly struck, with the marked ability ande ° 
‘knowledge which characterises the arguments of many of the native 
gentlemen who practise in the courts of Calcutta, and to whose argu- 
ments the court is frequently much indebted. You may safely emulate 
them. . 


It has been said of the great Napoleon’s soldiers that everyone of them 

. might ‘carry in his, knapsack the baton of a Marshal of France,.so, 

remember, that to each of you there is open at least the possibility of 

terminating your career upon the Bench of the High Court, one to my 

mind, of the greatest and most valuable prizes:open to native gentlemen 

of this Empire, a most honourable ambition for an honourable career, 
_ May this be the goal of your ambition. 


ae 


Gross-enamination acquittals:—A correspondent writes to the 
Westminster Gazette.relative to cross-examining on acquittals :— Has 
the following anecdote any bearing on the subject ? Sir Frank Lockwood 
was callgd in to cross-examine in a chancery suit, He was anxious to 


5 
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impeach the veracity of an important witness on the opposing side, and. 

` when he came back to his common-law brethren he i is reported to have 
said: ‘ What extr ordinary ideas of cross-examination these chancery men 
have!’ TI asked Mr. A. if it were nota fact that he had been, charged 
with a particular kind of frand and been convicted, and he confessed that 
it was the truth; whereupon my opponent got up and said: ‘Oh, that 
is all very well, byt have you not been charged five other times with 
the same kind pgfrand, Mr. A., and always been acquitted ? °, And, receiv- 
ing an answer in the dienak sat down triumphant” :—The Albany 
Law Journal. 


x'a 

‘Admission of Lady Barristers :—Though there is much discussion in 
Paris over the approaching admission of ladies to the bar, France, as a 
matter of fact, says the St. James’s Gazette, is considerably behind hand 
in this latest form of enlightened feminine progress. Several other 
nations have anticipated her. New Zealand, Mexico, Chili, Finland, 
Japan, Sweden, Norway and Switzerland already enjoy the adyantages 
of feminine advocacy. But the Swiss lady barristers are hardly treated. 
They have to prove theie “ good reputation,” to pay a deposit of £120, 
to possess a certificate of proper capacity, and to obtain the permission 
of their husbands when they ‘are married. And when the thing is carried 
in France: this last condition will no doubt be found advisable. Yet 
” “yen: when a married barmaid (if that be the feminine of barrister) ‘is 
restrainedwby her lord and master from appearing, she will make certain 
of at least ong ‘case: by pleading for her liberty before the higher T 

nals :—Thg Albari Law Journal. 
. A New Zealand newspaper contains the following: “A Maori chief, 
who lost £40 through a white storekeeper going through the Bankruptcy 
Court, has given the following lucid exposition of this particular branch 
of British jurisprudence: ‘The pakeha (white man) who wants to 
become pakarapu (insolvent) goes into business, and gets lots of goods, 
.and does not pay for them. He then gets all the money he can together, 
say £2,000, and puts all of it, except £5, away where no one can find it. 
With the £5 he goes to a judge of the court and tells him he wants to 
become.pakarapu.’ The judge then calls all the lawyers together, like- 
wise all the men to whom the pakeha owes money, and he says: ‘ This 
man is pakarapu, but he wishes to give you all that he has got, and so 
he, has asked me'to divide this £5 amongst you all? The judge there- 
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“upon: gives the lawyer’ £4, and the remaining’ £1 to the‘other men. 
Then the pakeha goes home” :—The Albany Law Journal, © ~ ` ; 


at 3 e x # à z hs 

Contrast: assigning future, earnings ‘to ten years T :—An interesting 
decision involving’a contract -made by a- persbn whereby he assigned 
his earnings for ten years to another person as security for the payment 
of money borrowed, has just been handed down,by J udg&Wollister, of the 
Hamilton county (Ohio) common pleas court. It Was ‘in ‘the case of 
John J. Rose for the use and benefit‘of D. H. Tolman, against the 
Hyndman Steel Roofing Co. Rose had-been in the employment of a cab 
‘company, and borrowed money and pledged his salary from that company 
as security for the payment of the debt. The contract he made with 
Tolman provided that the company by which he was employed when he 
made the contract, or any other person with whom he might be employed 
in the ensuing ten years, should pay to Yelman on presentation of the 
order the amount of money due to Tolman less the amount already 
paid, which was indorsed upon the back of the-order. Rose left the 
employment of the cab: company and went to the Hyndman Steel 


Company, and the order for money was pSesented to the Hyndman l 


Company and payment refused. Then the suit was filed. ` -Judge 
Hollister held that such a contract was void, as against public policy, 
as a man could not make a contract pledging something he did not 
‘have. The contract pledged any salary the man pight earn in a perio? 
of ten years. This could not be done:—The, Albany Ee Joumal, 


+x 

Legal Laughs, 

In trial term, part XII, of the Supreme Court in "Monhattan the 

other day, Justice Wilmot M. Smith presided. The clerk assigned to-that 

part was G. C. Smith, the stenographer is H. J, Smith, and the court 
crier is Alexander B. Smith. What’s the matter with the Smiths ? 


sa 

,“ I was recently making ont a deed for a man,” says a Detroit 
lawyer, “and all went swimmingly till I turned. to him and asked his 
wife’s name. - ‘Oh, yes, of course. Wife’s name. Very necessary, to 
be sure,’ and it was plain to be sure that he was sparring for a time, 
while ‘making every effort to bring his memory into play. He hada 


rush of blood to the face, looked sorely troubled, and finally turned his ` i 
back on me while he looked out of the window, as though relief were to . 


be found there. ‘Wouldn’t that beat you,’ he exclaimed, as he turned 
slowly back. ‘Tl be blowed if I can recall her name. You see, they 


t 
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used to call her ‘ Pet’ when she was a girl at home, and that was her 
name with me up to two years after our marriage, when I began calling 
her ‘Mamma.’ I couldn’t tell you her name if it were a capital offense 
not to know it. S’pose it wouldn’t do to just call her ‘ Pet’ in the 
deed P? It wouldn’t, so he hurried away, and in an hour-was back 
with his wife’s fall name on a slip of paper.”—Detroit Free Press. 


2 `. e . ae 

As a junior tounsel, Mr. Justice Hawkins was once practising 
before Lord Campbell, who was somewhat pedantic. In addressing the 
jury Mr. Hawkins, in referring to a brongham, pronounced the word 
with two syllables—bro’am. “ Excuse me,” said his Lordship blandly, 
“but I think that if instead of saying ‘brough-am’ you were ‘to say 
‘broom,’ you would be more intelligible to the jury, and, moreover, you 
would save'a syllable.” “Iam much ebliged to your lordship,” quietly 
replied Mr. Hawkins, and gYroceedod to bring his address to a close. 
Presently the judge, in summing up, made use of the word “ omnibus.” 
Instantly up rose Mr. Hawkins, and exclaimed: “Pardon me, m’lud, 
but I would take the liberty of suggesting that instead of saying 
‘omnibus’ your lordship Would say ‘ bus,’,and you would then be more 
intelligible to the jury, and besides you would save two syllables.” 


A jocular barrister, going for his holidays, was told by a friend 

* ghat two judges were laid up with swelling in the legs. ‘So I see,” he 

said ; “ and others are*suffering from swelling in the head.” “ Yes,” was 

the reply, * both suffering ffom defective understandings.” —Law Times 
(london). ° y l \ 


Sir Walter Scott was a shrewd lawyer as well as an excellent 
novelist, and speaking through the mouth of his Counseller Pleydell in 
“Guy Mannering,” he makes a very sagacious observation: “ In 
civilized society,” says the worthy counsellor, “law is the chimney 
through which all that smoke discharges itself that used to circulate 
through the whole house and put every one’s eyes out ; no wonder, then, 
that the vent itself should sometimes get a little sooty.” No wonder, 
either, if lawyers should get a little cynical, witnesses as they are of a 

` constant procession of human folly and roguery. Yet the fact, is that 
they do not. “Lawyers know that neither the angry litigant nor the 
hardened criminalis a fair sample of the race, and they do not, from 
these specimens, ‘conclude with Tennyson’s Northern Farmer that “ men 
` in the loomp is baad.” What'they leatn—and itis an excellent lesson 
—is tolerance, and this differs toto celo from ‘cynicism. ‘Carlyle’s advice 
to people in general was, “ Consume your own smoke.” ‘Alas! ‘the sage 
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“ reeked not his own reed ;” still the.adyico was doue dhi less excellent. 
But by the time that. advice is generally adopted the millennium will 
have arrived, and .the smoky chimney of the law will no longer vex any 
of our souls.—Law Journal (London). — 


ate : r 
Property in Animals Feræ Nature. — When an animal feræ nature 
is reduced into possession, the possessor gains a qualiggd proprietary 
right. The limitations of that right were involved ina recent decision 
of the New York Supreme Court. Mullett v. Bradley, 53 N. Y. Supp. 781 
“(Sup. Ct. App. Term.). A sea-lion, brought from the Pacific coast ; to 
Long Island, escaped from the possession of its owner, and was aban- 
„doned by him. A year afterward it was recaptured upon the New Jersey 
coast by .a fisherman, seventy miles from the place of escape. Upon 
these facts it seems clear that thg former owner had forfeited his right 
by the abandonment. Buster v. Neweirk, Pp Johns. 73. However, this 
was tiot the ratio decidendi. The court held for the fisherman upon 
the ground that the.owner had lost his properiy by the very loss of 
possesion. 


. The ruling of the court represents -the unal statement of the law 
of property in wild animals that remain undomesticated. Gof v. Kilts, 
15 Wend. 550; Ulery v. Jones, 81 Ill. 403. The old writers assume that 
as ownership. in animals feræ nature is acquired by taking possession, 
the property is always contingent upon the maintenance of an actual 
possession. The further ancient rules that such anjmals remain property 
when.beyond manual control animo revertendi, and their young, always, 
ratione impotentie, seem not even exceptions to that general principle. 
Bracton, liv. 2, c. i.; Institutes, liv. iv. Tit. 9. Now, the usual title 
gained by possession is not defeasible by the mere loss of possession. 
Again, this ancient rule limiting the rights of ownership in animals fere . 
nature seems inconsistent with the related law governing the responsi- 
bility of owners for injury done by such animals. Where a bear slipped 
his collar ‘and in ‘his escape to the woods injured a man, the court held 
the owner liable as a matter of course, Vredenburg v. Behan, 33, La. 
Ann, 627. The one limitation that Kas been suggested.is that when the 
animal reaches ifs native place or an euvironment specially adapted to, 
its existence, liability’ should cease. This points toa practical distinction 
between indigenous and imported animals—liability for the one ‘may 
‘cease upon loss of possession, not for the other. sí : 


‘Tt would seem that the same law should: govern the extent of the 
responsibility for animals fere nature and the rights of property in them; | 
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and it is to be regretted that an express dictum in the principal case 
insists upon the ancient rule. Ifin the principal case the ‘interruption 
of the’owner’s possession had been momentary, it would be hard to hold 
` that a fisherman taking possession the next moment thereby had the title. 
Large amounts of capital are to-day invested in wild animals imported 
for exhibition, and grave injustice may some time arise from a strict 
application of ue aficient rules:—Harvard Law Review. 
e 
: ae 
Donatio Mortis Causa.—In the case of Liebe v. Batiman, 54 Pac. 
Rep. 179, the Supreme Court of Oregon had occasion to apply to excep- 


tional, as well as notorious facts the rule that a donatio mortis causa 


requires delivery. It appeared that one about to commit suicide indorsed 
a promissory note, sealed it in an envelope directed to a friend with 
whom he was living, and placed. the envelope, together with a letter to 
the same friend, upon a table beside his bed. Then he shot himself. 
The friend came quickly from his room in an opposite part of the house, 
but the dying man, without further reference to the gift, soon passed 
into a’ comatose state from-which he never rallied. It was held there 
had been no delivery in spite of the fact that the friend had picked up 
the envelope before the donor died, though after he became unconscious, 
The Court said, “There must be a parting with the dominion over the 
* gsubject-matter of the gift with a present design that the title shall pass 


out of the donor and*to the donee.” The definition and the application * 


of it seemsdesound, ‘Placittg the addressed envelope on the table where 
it was directl? at “the hand of the donor could not amount to a giving up 
of dominion, and though possibly there was a change of possession before 
the death that was not enough. A transfer, a positive act of giving, a 
parting with dominion,—these require a corresponding intent which the 
` unconscious man .could not have had. Leonard v. Administrators of 
Kebler, 50, Ohio St. 444. ` ‘ 


The facts suggest another case far more difficult,—where the docu- 
ment is mailed by the man about to die, but he becomes unconscious 
before it is actually received. Thére, with full intent, he has actually 
set in motion the machinery which was to complete thé gift, has done all 
in his power, and has put the document beyond recall, actually outside 
of his own dominion. The technical requisite, possession ‘in the donee, 
alone is lacking. The cases of gifts inter vivos where a delivery to A for 
Bis held a good delivery to B are clearly in point, but it must be 
remembered that these decisions are not harmonious and that the courts 
might be loath to apply the relaxation of the law inter vivos to the donatio. 


ẹ 
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The caution that led the Roman law to require five witnesses to perfect 
a gift in fear of death still lingers in our law and causes not only sus- 


picion and strict scrutiny, but, occasionally at least, a tendency to cramp 


the rights of the donee :—Harvard Law Review. 


ae f e : 

Quast Contracts—Mistake of Law.—Plaintiff, gs executor, paid a 
legacy to an adopted child, erroneously believing hex tore entitled to it 
by law. On discovering his mistake, plaintiff sued the child’s guardian 
for the money. Held, that he cannot recover. , Phillips v.. McOonica, 51 
N. E. Rep. 445 (Ohio). ` 


f While money paid under a mistake of fact can generally bo recovered, 
this case holds that there can be no such recovery when the mistake is 
one of law. The reason given for this distinction, namely, that ignorance 
of the law excuses no one, seems unsatisfactory, for the plaintiff does 
not ask to be excused for having injuredégny one, but merely that the 
defendant shall not be allowed to make an unjast gain out of the plain- 
tiff’s mistake. Where the mistake is one of fact, recovery is allowed 
because it is manifestly-inequitable for the defendant to keep the money. 
This reason evidently applies just as strong]? when the mistake is one 
of law, and there are a few cases supporting this view. Mansfield v. 
Lynch, 59 Conn. 320; Culbreath v. Oulbreath, 7 Ga. 64, The great weight 


of authority, however, supports the principal case. People v. Foster; 133 5 
Ill. 496; Vanderbeck v. Rochester, 122 N. Y. 285 ; Qarson v. Cochran 52 


Minn. 67 :—Harvard Law Review. A 4 e 


s e 
* 


Torts—Malicious Prosecution of Owil Suit—Held, that an action for 
the malicious prosecution of a civil suit will not lie where there-has been 
neither arrest of person, nor seizure of property, nor other special injury. 
Smith v. Michigan Buggy Co., 51 N. W. Rep..569 (TIL). 


The question was squarely before the Illinois court for the first time, 
and after a full examination of the authorities a decision was reached 
which is probably contrary to the weight of American judicial opinion, 
Clossur v. Staples, 42 Vt. 207; McCardle v. McGinley, 86 Ind. 588. The 
authority in accord with the principal case, however, is strong. Wetmore 
v. Mellinger, 64 Iowa, 741; Muldoon v. Rickey, 103 Pa. 110. The latter 


_ decisions must be put on the broad ground of public policy, and on that 


ground, it seems, ought to be supported. Allowing the action tends to 
increase useless and vexatious litigation, and one who honestly seeks 


redress ghrough legal means should not he subjected to the probability 


1 


\ 
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of incurring another suit as a penalty for failure in his own, The suc- 
cessful defendant in a civil suit maliciously prosecuted suffers slight 
damage beyontl the expense of the suit. He is reimbursed for this by 
way of costs, and ifjas in most American jurisdictions, these do not 
cover his entire expense, that is a proper case for legislative action.— 
Rarvara Law Review. e 


x ° A 

The Pleadership Hxamination—We have ‘often found the question 
papers set for the Pleadership Examination to be much more difficult 
than those set for the B. L, Examination in the same subjects ; and this 
difference partly accounts for the much heavier slaughter in the former 
Examination. The paper on Civil Procedure and Limitation for the 
Pleadership Examination of 1899 appears to be one of the worst instances 
that have come across our notice., Phe questions require an intimate 
knowledge, not merely of tltsections and articles, but also of the case- 
‘law upon the subjects. In nota few instances the decisions of the courts 
are contradictory and uncertain. We doubt very much whether even 
among practising lawyers the great majority would not find it difficult 
in passing in this paper.” It seems to us that the Examination Board ' 
must have.been very laxin the exercise of its powers of moderation, 
for, otherwise, we cannot understand how a paper of such scandalous 

R wieverity happened to be passed by the Board. 





REVIEWS. 


Index of Cases reported in the Indian Law Reports : “Atta 
bad Series, by Dharam Das Suri, published at The Oazxton Press, 
Lahore. 


` Mr. Dharam Das Suri has done a piece of useful service in 
bringing out this book. If the practising lawyer wishes to know 
how a-case reported in the Allahabad ‘Series has been dealt with 
by that or any other court, he need only turn to this index for the 
purpose. As the index is only confined to Allahabad cases, indexes 
of the reports of the other High Courts. not being available the 
usefulness of the publicatioz is considerably limited. We hope 
Mr. Suri will papie his labors > by bringing out indexes, of the 
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reports of the other High Courts, Mr, Pearson’s afid Mr, Ghħose’s 
indexes are based upon the alphabetical order of the nates. 
Mr, Suri’s is based upon the order of the cases as reported, 


er ee 


The Indian Stamp Act—No. If of 1899. Compiled by D. F. 
Cranenburgh and published at the Law Publishing Press, Caleutta.. 
Price Rs. 1. ano i 


We congratulate Mr. Cranenburgh on his enterprise in bring- 
ing out his Indian Stamp Act of 1889, together with the proceedings 
of the Legislature and all the rulings under the Stamp Law. The 
publication is very timely, and we think it will be found very useful 
by all practising lawyers, more especially with the copious general 
index. He has carefully pointed out by printing in italics the 
changes made by the Legislature upon thy, old law. The printing 
and the paper leave nothing to be desired, 


® 


Presumptions and Inferences.—A. es chiefly on Privy 
Council judgments on the law as to second appeals in India by 
G. C. Whitworth, I. C. S., Printed at The Mercantile Oil Engine 
Press, Karachi. 





Mr. G. ©. Whitworth has made a useful contribution to the 
right understanding of S. 584 of the Code bf Civil Procedufe. 


—— —— 


The Yearly Practice of the Supreme Court for 1899 :—By Muir 
Mackenzie, Lushington and Fox, 1 vol.,"published by Butter- 
worth & Co., 7, Fleet Street, London. Price, 20s. net.—We have 
the pleasure to introduce this edition of the Supreme Court 
Practice to the legal profession as a very handy and convenient 
one for reference. As the book consists of a single volume, it 
spares the practitioner the trouble and annoyance attending a 
reference to a two-volume book. One inconvenient feature of 
many annotated books including the Annual Practice is that the 
rules of.the Supreme Court are not printed continuously, but are 
cut up by numerous and often long paragraphs of notes which 
prove very irritating when a practitioner. wants to refer to the 
several rules consecutively. This has been happily avoided in 


* 6 
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the present book, and we find a)l the rules of the Supreme Court 
‘printed continuously at the top of the page, and the notes printed 
at foot. While the limit of space imposed by the necessity of con- 
fining the book to a single volume prevents the notes from being as 
full as in the Annual Practice and thus competing with and dis- 
placing the latter, it gives as muth information as it is possible to give 
within the compass of a single volume. We think the book will be a 
“useful addition to the practitioner’s shelf, 


° 
e 
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THE SUCCESSION OF GOTRAJAS UNDER 
THE MITAKSHARA. 


The term ‘ gotrajas’ literally means ‘ persons born in the same 
gotra? It would therefore include not only the sapindas and the 
samanodakas as defined in treatises on Hindu Law, but also persons 
beyond the limits of the sapitia,and the samanodaka relation- 
ships but claiming descent from a comfffon ancestor, whatever be 
thé distance in degrees from him. In 4ncient Hindu law-books, 
however, the term ‘ gotrajas’ has not been\glways used in its literal 
sense, or in the same sense throughout. is circumstance causes 
some amount of confusion and difficulty in determining the con- 
ditions under which bandhus can claim to succeed to the wealth of 
a sonless deceased Hindu. Under the Mitakshara, bandhus come in 
in default of golrajas, and it is therefore necessary to determine the 
limits of the class of gotrajas. The gotrgjas ape dividedsinto two 
classes for purposes of succession, t.e., the sapindas : and the sama- 
nodakas. ‘There is no dispute about the limits of sapinda relation- 
ship, but the limits of samanodaka. relationship are not quite so 
easy to ascertain, nor is it quite clear whether persons of the same 
gotra beyond the limits of samanodaka relationship exclude -the , 
bandhus or not, We propose to discuss these questions in this 
article and we proceed to examine what the ancient. Hindu law- 
books have to say on the subject of the limits of samanodaka relation- ' 
ship. 


r 


Manu says: ‘‘ The sapinda relationship ceases with the seventh 
degree; but the samanodaka relationship (ceases) when ‘birth and 
name, are no longer known.” (Manu, V. 60.) ` Again, the same 
author, in speaking of -the order of succession to the wealth of a 
deceased sonless Hindu, says: “ To the nearest sapinda, the wealth 
belongs ;,in default of sapindas, the sakulya i is, heir, or the preceptor 
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or the disciple.” (Manu, IX. 187.) Kullukabhatta in the course of 
his commentary on this verse interprets ‘ sakulya’ to mean ‘ sama- 
nodaka,’ Vijnanesvara after indicating the order of succession. 
among sapthdas, the former of the two classes into which he divides 
the gotrajas (gentiles), says of the latter class, że., the samanodakas : 
“Tf there be no sapindas the samanodakas take the wealth. These 
should be understjod to reach to seven degrees beyond the sapindas, 
or as far as the „limits èf the knowledge of birth and name extend. 

Accordingly Brihat Manu says: ‘The sapinda relationship ceases 
with the seventh degree; but that of samanodakas extends to the 
fourteenth, or as some affirm, reaches as far as the memory of birth 
and name extends. Beyond that is said to be the gotra.’”’ (Stokes 
Hindu Law Books. Mit. Chap. II, Sec. V, pl. 6.) The author of 
the Viramitrodaya says: The qotrajas are the paternal grand- 
mother, the sapindas ang thé“samanodakas * * *. In default 
of sapindas, the samanodaas take the wealth. These extend to seven 
degrees beyond the saptzflas, or as far as the knowledge of birth and ` 
name extends. Accordfngly Manu says:“ The sapinda relationship 
ceases with the seventifdegree, but the samanodaka relationship ex- 
tends to the fourteenth, or as far as the recollection of birth and name 
extends; beyond that is said to be the gotra? We have already 
proved that by the terms ‘bandhu’ and ‘sakulya’ used in the text 
of Vishnu, sapindes and sagotras, ie., men of the same gotra, are 


‘respectively intended. The samanodakas also take the wealth in 


the order of propinquity.” (Golap Chundra Sarkar Sastri’s Vira- 


`- mitrodaya, Chap. III, Part VII, pl. 1 and 4.) The Sarasvati Vilasa 


says: “If none of these is alive, the samanodakas take the pro- 
perty. These also are to be understood to be the seven above the 
sapindas, or those who extend as far as the knowledge of birth-and 
name. As Manu says: f Sapindaship cedses with the seventh male, 
and samanodakaship ceases with the fourteenth ; some say with. the 
remembrance of birth and name. ` Beyond that is called gotra’.” 
( Foulkes’s Sarasvati Vilasa, paras. 590 and 591.) The Vyavahara 
Mayukha says: “All the sapindas and the samanodakas follow, 


‘in the order of propinquity, as enumerated by Manu: “Now the 
-relation of the sapindas for men connected by the funerdl cake] 
- ceases with the seventh person [or in the sixth degree of ascent or - 
~ descent’), and that of samanodakas, or those. connected by an equal 
-oblation of--water;’-ends* only. when. their .birth- and family-names 
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are no-longer known.” (Stokes’ Hindu Law Booksi. Vya. Mayu, 
Chap. IV, Sec. VIII, p: 21.) The Vyavahara Madhaviyam says.: 
“Tn default of sapindas, the samanodakas take the wealth ; the sama- 
nodakas are those within seven degrees beyond the sapindas, or 
extend so far as knowledge of bipth and name extends. ` That has 
been stated by Brihat Manu in the text: — Sapinda relationship 
ceases with the seventh degree, but samanodaka {relationship ceases 
with the fourteenth, or as some affirm wher birth and name are no 
longer known.” It is not necessary to multiply similar quotations 
from other: ancient Hindu law-books. It may be said that there 
‘are two definitions given of samanodaka relationship, one limiting 
it to seven degrees beyond the limits of sapinda relationship, i.e., 
.to the fourteenth degree and the other indefinitely extending it to 
the distance where knowledge of birth and name ceases. It will 
‘be seon from the passage of the“Mijakshara already quoted that 
-Vijnanesvara does not decide between Me two definitions, nor does 
-he even by implication suggest that\the more compr ehensive 
definition is not acceptable. He apparent seems to incline equally 
-to either view, for the expression ‘or as’ far as: the knowledge of 
birth and ‘name extends’ is Vijnanesvara’s own; and.he quotes 
-Brihat Manu in support of. both the definitions of samanodaka 


relationship. ; , ` gammai 







: We shall next proceed to see what modern text-writgrs on Hindu 
Law have to say on the limits of samanodaka relationship. Mr. 
„Mayne after speaking of the order of succession among saptndassays: 
‘The above order, as will be seen, exhausts all the gotraja sapindas 
of the nearer class. Then follow the sakulyas or persons connected 
by divided oblations and the samanodakas or kindred’ connected 
by libations of water. The former extend to three degrees both in 
ascent and descent beyond the sapindas and the latter to seven 
degrees beyond the sakulyas, or even further so long as the pedigree 
can be traced.” ( Mayne’ s Hindu Law, 5th Edn., Sec. 580.) In sup- 
-port of, this view he relies on the passages from the Mitakshara and : 
the Vyavahara Mayukha already quoted., Messrs. West and Buhler 
say: “Regarding the samanodakas, who occupy the next division, 
it may suffice to remark that according to the principles of interpre- 
tation.. adopted. :by., _Vijnanesvara,, in regard to the passage., on 
‘sapinda, relationship, theymust_ bg, understood -to comprise the malo 
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ascendants, descendants and collaterals, beyond” the. sixth: and 
within the thirteenth degrees, together with their wives or widows, 
or-all those persons who can furnish. a' satisfactory: proof of their 
‘descent from -a:common ancestor.: The order. of. their succession 
‘also must be. regulated by the-same principles as that’ of the sapin- 
das. On failure of gotraja sapindas, the gotraja samanodakas inherit 
the. estate of a-sephrate ‘householder.’ : Gotraja samanodakas are. all 
the male descendants, *ascendants. and collaterals, within -18 .de=: 
grees, together with their respective.wives ; or according to some, ` 
‘all persons descended from a common ‘nals ancestor, and bearing 
the same ‘family-name. : The samanodakas. inherit, like.the sapindas, 
according to the nearness of ‘their line. to the deceased.” .(West 
and Bubler’s Hindu Law, 8rd-Edn., pp. 182 and 188.) ~ Bhatta- 
charya says that on failure of sago, asapindas, the inheritance goes 
tó the samanodakas, i.e., ag, eyond the seventh degree known 
‘to be-descended from a c on male ancestor in unbroken lines of 
mile descent and quotes Fie text of Brihat Manu in support of his 
view, He'adds: “Sanffinodakas: are not expressly mentioned in 
the text of ‘Y4jnavalk¥a,. But they are included in the term’ 
“gotraja’ in the text... Jimutavahania takes the word ‘ gotraja’'to~ 
denote only: gotraja sapindas... But according to the plain meaning 
=a of the word, it denotes sapindas as well as samanodakas. : Vijnanes- 
vara takes the word*to mean ‘sagotras. He is therefore obliged to 
‘put the santunodaka’s befére banidhus who are, according to him, 
sapinilas | conhected by” ‘blood through females.” -(Bhattacharya’s 
‘Hindu Law, p. 296.) In speaking of the: succession “of bandhus, 
the samo author’ says: “Cognate sapindas or bandhus ‘succeed 
after gotrajas according to Yajnavalkya’s text.* Gotrajas, accord- . 
ing to Vijnanesvara, include all agnates descended from a known 
‘common ancestor. The result is, that the- cognates cannot: succeed 
so‘long’ as there is a’ single agnate. (Ibid., p. 298.) - ‘Rajkumar 
Sarvadhikarii in explaining the meaning of thé word “ gotraja,’ used 
in the téxt of” Y4jnavalkya above cited says: ‘‘A-person: is‘ a 
.‘gotraja of the deceased, if it can be: established ' ‘that he‘ and the 
‘deceased are descended from a’common-ancestor. Two- persons 
then are gotiajas, if their ‘name ‘and -lineage-could be tracéd: to a 
common niale ancestor.“ Seven ‘generations are related. to each 
other: as’ ‘ sapindas. - All the other generations. ‘if.-the memory . of 
their’ birth: arid-name epreared srelated:.to..6ach: othey-as 
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samanodakas.” (Sarvadhikari’ s Hindu Law, p. 592, 5 Again, speak-. 
ing of. the right of succession of samanodakas, the same. author 
says: ‘All persons who bear .the same family-name, „and can 
‘prove that they. are lineally descended from.a common ancestor, 
how high: soever.he may be: in jhe genealogical tree,. may claim 
the relation of samanodaka, and. are entitled as such to. inheritance. 

'wo .conditions are necessary. ‘to ‘constitute a kamanodaka. He. 
‘must.be of the .same gotra as the deceased,eand. hè. must trace his 
descent from a common ancestor. » As .soon as a person can show. 
that he bears the same family-name, and is a descendant of the 
‘same common progenitor, he ranks as an heir, and takes ‘the estate 
of the’ deceased on failure ot ` gotr aja Sa: ” (Ibid, P- 686. ) 


“The case-law on the subject is cinemas meagre. The a 
reported case dealing with the qf®sdjons of the limits-of samanodaka 
relationship i is to be found at p. 372, LSR., 10 Bom. In that case, 
Bai Devkore v. Amrilram Jamiatram an others, the plaintiff call- 
ing herself a bandhu of the deceased cl&med to recover certain 
property as against the defendants who:Were distant cousins of 
the deceased, being related to-him beyond thirteen degrees. It 

was contended for the defendants that the- plaintiff on her own 
showing was not among the bandhus of the deceased, and that even 
if she were, she was excluded by them, they being related to the 
deceased as samanodakas. Their, Lordships of the Bombay High 
Court without going into the question whether the plaintiff wasa 
bandhu of the deceased or not, came to the conclusion, on a con-_ 
sideration of the’authorities bearing.on the subject, that the more 
extended meaning of the word ‘ samanodakas’ contended for by the 
defendant was acceptable, and that the defendants being therefore 
related as samanodakas to the deceased excluded the plaintiff even 
if she; were a bandhu as alleged by her. In a subsequent case 
which came up before their, Lordships of the Madras High Court, 
the same question arose. for consideration. The contest in ‘the 
case, Was between a, bhinnagotra sapinda (bandhu) ? admitted to 
be such, .of. the deceased and a person who called himself a’ 
samanodaka of the ‘deceased. On, the facts, the Courts agreed in 
finding that the latter was removed from the deceased by more. 
than fourteen degrees ; their Lordships | howeyer held, following the 
reasoning . and the. decision ofthe. Bombay High Court in the ease. 







Ca 
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just. above cited, that on the findings of facts the persón was. a 
‘samanodaka of the deceased under the Mitakshara and’ that- he 
‘excluded the bandhu from the succession. This judgment of the 
-Madras High Court is unreported, and as an authority, it may be 
taken for what it is worth. Thus the case-law on the subject, 
‘meagre as it is, is ‘clearly i in favor of the more comprehensive 
acceptation of thf term ‘samanodaka’ as denoting the second of 
‘the two.classes into wltich gotrajas are divided by Vijnanesvara for 
‘purposes of succession, eoo 3 


"Nor can it, be urged that this conclusion in favor of giving the 
wile meaning. to: the term ‘samanodaka’ is repugnant to the 
genius of the Hindu Law, or the accepted principles regulating the 
‘order of succession to the estate of a sonless deceased Hindu under 
‘the Mitakshara law. Conne with the deceased through an 
‘unbroken line of males gig admittedly a better right to the estate 
‘of the deceased than afclaimant’s relationship to the decedsed 
‘in which a female intepfenes. Of course, it would be urged.’ that 
‘if this were a correct@view of the law, the bandhus related as 
sapindas to the deceased, would be postponed in the -matter of 
‘succéssion to agnates of the deceased, though removed by more 
‘than fourteen.degrees from him.: True; but this legitimate result 
\of- accepting the wider. definition of samanodaka relationship cannot 
“possibly* militate againsé one’s ‘sense of propriety. If a claimant 
‘removed by. thirteen degrees from the propositus and connected 
with him through an unbroken line of' males is allowed to succeed 
‘to lis estate in preference toso near a bandhu of the propositus 
'as'his sister’s son, itis dificult to understand how one fourteen 
‘or fifteen degrees removed loses this preference. It would, of 
course, be urged that, if this argument were sound, bandhus, 







‘however closely related to the propositus, could not come in so long 
‘as any gotraja of the deceased is alive, and that this result could 
‘not have been contemplated by the author of the Mitakshara who 
‘makes:so much of propinquity as a ground of succession. Our 
‘answer is -that, studying closely what.Vijnanesvara has said on 
the subject of- the- -succession of gotrajas, one would be-led to 
‘think. that; according to- Vijnanesvara’s view, the bhinnagotra 
‘sapindas or :bandhus--of the deceased - should. come in. after. all 
the’ agnaies,-i.e; men-of the same-gotra with- the » decegsed-are 
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exhausted. Vijnanesvara says that by the term ' “gotrajas’ are 
meant the paternal grandmother, the sapindas and. the samanodakas. 
He then indicates the order of succession among the-sapindas and 
proceeds to define the samanodakas as agnates of the deceased 
extending to the fourteenth degrge, or as far as knowledge of birth 
and name extends. . Then proceeding to lay down the-succession 
of bandhus, he says that they come in after the @trajas or gentiles. 
Having already stated that the samanodaltis succeed 1 in default of 
sapindas, one would naturally expect the author of the Mitakshara 
to say that the bandhus succeed in default of samanodakas and not 
in default of gotrajas, ix gotraj as, i.e., men of the same gotra remoter 
than the’ samanodakas had no title, i in his opinion, to succeed in 
preference to bandhus. - - 








8, 1. sapindas of the same gotra; 
succeed first in preference to the odakas and the bandhus, 
because of their being of the same gotra dhd of their sapinda relation- 

ship. Now, the question naturally arise whether the being of the 

same gotra and the sapinda relationship s ould co-exist i in the same 

claimant to give him a right of succession, or if each in itself is 
sufficient to confer the right, which of them gives the preferable 

right? "The fact that the samanodakas and the bandhus are each 
mentioned among the classes of heirs shows that each of these two——— 
grounds of the right of succession is sufficient i in itself to gonfer the 

right. Then the only question is which of them confers the pre- 

ferable right. If sapinda relationship could do that, the bandhus, 

i.e. the bhinnagotra sapindas according to Vijnanesvara, Should suc- ~- 

- ceed before the sumanodakas. But they do so, according to Vijna- 
nesvara, only after the samanodakas. Thus itis clear that according ‘ 
to Vijnanesvara, the being of the same gotra is to be -preferred to 
sapinda, relationship as a ground of the right to succeed. On this 
view, men.of the same gotra with the deceased should succeed before 
his bandhus. 


. Again, it is clear that sapi 


It may be siseisa: that ie ETA in the. passage of the 
Mitakshara above quoted, i.e., “ the gotrajas are the paternal grand- 
mothér, the sapindas and the samanodakas’’, is a complete definition 
of the term ‘ gotrajas’ and that men of the same gotra not. coming 

. within the definition of. samanodakas are not heirs under the Mitak- 
shara. e In-reply we urge that theclause cannot possibly have been 
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interided to serve as a definition of gotrajas for the following reasons : 
first, the specific mention of the paternal grandmother who does not 
represent a class indicates that no definition of the word “gotraja’ 
was intended ; secondly, the clause is evidently intended to indicate 
the order of succession among gojrajas, as is shown by the special 
mention of the paternal grandmother as the first among the heirs 
coming under this lass. Itmay well be argued that Vijnanesvara’s 
intention in saying tha? gotrajas are the paternal grandmother, the 
sapindas ‘and the samanodakas,-was simply. to mention: particular 
classes of gotrajas of whom he had something special to say. The 
classes of sapindas and samanodakas are subject to limitations other 
than those inferrible from the use of the term ‘gotrajas’ and 
Vijnanesvara may have specially mentioned these two classes of 
-gotrajas for the purpose of .defigjng them and their rights‘ of 
wfiira remoter than the samanodakas 
ther defined than as men of the same 
ccession being governed by the general 
ijnanesvara had nothing special to say 
e clause is to be construed as a definition 


succession. Men of thes 
are-not capable of being 
gotra and their rights of 
principle of propinquity, 
about them. Again, if 









a 


of the term ‘ gotrajas,’ “it must be conceded that in construing the. : 


term.‘ gotrajas’ as he has done, Vijnanesvara has narrowed its 

sm litora] acceptation. We can, of course, woll understand ‘that he 
would have done se, if that course was necessary to make the 
ee of the term ‘“yotrajus’ consistent with the main principle of 
his\law of Intheritance. But the literal and more ‘comprehensive 
ineghing ‘of.the term ‘ gotraja’ is perfectly consistent with the 
principle which admittedly postpones the bandhus to’ the samanoda- 
kas. It is therefore rather unreasonable to believe that Vijnanesvara 
understood the term ‘ gotrajas’ in any other than its literal sense, 
Tt may also be argued that under the wider definition of the term | 
t samanodakas’ which Vijnanesvara apparently accepts as well as 
the narrower one, men of the same gotra can claim to be ranked - 
among the samanodakas and that there was no necessity for their 
spécial mention. - i : 


; j Aga, men of the same caste, men who are: not related to the 
deceased, such as. the pupil and the fellow-student, are named 
among the heirs' toa deceased sonless Hindu. Is it then probable 
that-men of the same gotra were. „under no circumstances intended 
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to be heirs ? Surely men of the same- gotra must be ‘preferred tomen ` 


of the same caste, and when the latter are mentioned among the 
heirs in the ancient Hindu Law books, the former must be. ‘If this 
view be correct, under what term in Yajnavalkya’s text “the wife, 
the daughters, ete,” could men, of the same gone be included, 
except under the term ‘ gotrajas ?’ 


There are also texts which lay down the sabes of men of 
the same gotra as such. Gautama says: “ “‘Sapindes, ‘sagotras, i.e., 
those connected by descent from the same Rishi (Vaidika gotra), 
and the wife shall share the estate of the person deceased without 
issue.” (Gantama, Ch. XXVIII. 21.) Vishnusays: “ On failure 
‘of the brother’s son, the wealth goes to the relations called bandhu ; 
on failure of them, to the relations called sakulya” (Vishnu, 
XVII. 10 & 11.) The author o&the Vivadaratnakara interprets 
the term ‘bandhus’ to mean sapin nd the term ‘sakulyas’ 
to mean men of the same gotra. (VivadaMatanakara on Inheritance, 
Chap. XXXIV.) The author of the Virar¥trodaya also understands 
the words ‘bandhu’ and ‘sakulya’ in thetext of Vishnu to'mean 
` ‘sapindas’ and ‘men of the same gotra’ (Viramitrodaya, Chap. III., 
Part VIL., Section 4.) Narada says: “ On failure of daughters, the 
sakulyas, and, the bandhavas; next a’ sajati; in default of all, tt 
goes to the king.” (Narada, XIII. 51.) The commentators explain 
thé term ‘ sajati” to mean a, descendant from the same Rishi. (II. 
Cole. Dig.; Part V. 8, 448.) ° 






It seems to be therefore fairly clear from an examination of 


the ancient authorities on the subject that men of the same gotra 
-are as such among the heirs of a sonless deceased Hindu. It may 
be urged that among the different subsections of the Brahmin caste 
rhen of the same gotra can be found and that it would be absurd if 
one member of one subsection of the caste could succeed to the 
property of one belonging to a different subsection of the same 
caste. But it should be remembered that these subsections are of 


comparatively modern origin and that the sacred Codes of law were’ 


written long before these subsections came to be recognised. In 

some.of the Hindu law-books, however, there are to be found some 

lithitations to the class of men of the same gotra entitled to succeed 

as such. For instance, a passage from the commentary on the 

Dayabhega of Jimutavahana extracted at foot of page 205 of the 
2 


4 


i) 
ay 
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Bombay Edition of Yajnavalkya’s text with the Mitakshara says: 
“Tn default of him, sagotras; i.e., men of the same gotra and men 
of the sare pravara living in the same village with the deceased 
respectively take the wealth.” The author of the Dayakrama San- 
graha also says: “In his default persons bearing the same: family- 
name’ being’ inhabitants of the same village succeed. On failure 
of them, persons} inhabitants of the same village and descended 
from the same patriarch are the successors according to the text of 
Gautama.” (Stokes’ Hindu Law Books, page 484, paras. 30 & 31). 

These limitations sufficiently narrow the circle of men of the same 
gotra who may lay claim to the estate of a sonless deceased Hindu: 


l Though this is the view of the law suggested by an examina- 
tion of the ancient Hindu Law texjs bearing on the subject, we are 
yet to hear of a person Same gotra as such claiming a right 
to the-estate of a.sonless dgceased Hindu in preference to a bandhu. 
There have been very my cases in which distant handius of the 
e estate of a sonless deceased Hindu, but 







deceased have claimed 


in none of these cases has a person on the ground of his being. 


of the same gotra with the deceased objected to the title of ‘the 
bandhus to succeed, nor ‘has any of the defendants in such suits 


eR, sought to put the plaintiff out of Court on proof of the allegation 


that ‘there was in bxistence, as there must always have been, a 
nearer heir*to the deceaséd in the person of some one of the same 
gotra. The fact that no such contention has ever been raised in 
Courts of law, notwithstanding the large number of cases in which 
it-could have been raised is almost conclusive proof that the con- 
tention was not considered to be supportable ; or ib may as well 
be that the term ‘sagotra’ found in- some of the texts of ancient 
Hindu Law books bearing on the subject of succession has not 


been understood by the public to denote all men who claim to ` 


belong to the same gotra on the strength of mere tradition and 
usage but to denote only such of them as could clearly trace their 
birth to the same ancestor. To lay down the succession in pre- 
ference to bandhus of men of the same gotra (traditional descent 
from the same Rishi) would be postponing the succession of 
bandhus indefinitely to persóns who on the well-recognised principle 
of propinguity can have no manner of claim to the estate of the de- 
ceased, - Whatever therefore be the-law on the subject as gaéherable 
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from ancient Hindu:Law treatises, it must at-this ‘day’ be-admitted 
either that custom has virtually over-ridden the ancient law on the 
right of men of the same vaidikagotra as such, to succeed to the 
estate of the deceased, or that the meaning of. the term sagotra 
has by: common.consént been narrpwed to denote only those persons 
tN can clearly. trace their pedigrees to the same common' ancestor, 

Y Ss 








TRAN SLATED FROM THE MADANA PARIJATA; , l 

The order of succession to the property of a deceased divided ` 

parcener leaving neither son nor grandson.. 

` On this subject, Yajnavalkya says :. “ The wife, the daughters 
likewise, both parents, brothers, likewise their sons, the gotrajas, 
bandhus, the disciple and the felldvqstudent ; of these, on failure of 
the preceding, the next in order is the Mgr to ‘the-estate-of one who 
has departed for heaven, leaving no issi; this rule extends to all 
classes.” Wife] one who had been duly ied: The singular is 
_ with rogard to the caste. Therefore if thef are equal or unequal i in 
éaste, they shall divide the wealth and take their proper shares 
“according to the rule laid down in-“four, three, twoand one shares.’ 

In default of the wife, the daughters take. So-also Kátyàjana: : 
“Tho wife takes the wealth of the husband if ghe remains chaste; 
‘tn her default, the daughter if she isunmarried.”?' By the distinction 
laid down in ‘if she is unmarried’ it is understood that in case both 
married and unmarried daughters exist, the unmarried only take 
in default of the unmarried, the married take. Even among “th 
married, the poor alone first take ; and i in their default only, th 
‘rich ; as the reasoning employed i in the rule laid down by Gautazha, : 

 stridhana goes to the daughters unmarried and ‘unprovided" for’ 
applies equally to the paternal wealth. — 

In default of the daughter, the daughter’ s son even is ‘the 
heir ; as laid down by Vishnu; “If there exist, neither’ sons nor 
dotik of a person, the daughter 8 sons shall take the wealth’; 3 
for the male offspring of a son and of a ‘daughter are considered 
equally qualified to perform the obsequies for the person”? This 
‘meaning is also inferred from ‘the use of the particle also’ made. use 
of by ‘Yajnavalkya i in the text, ‘the daughters also.’ 


ood, Yequavalkya, Tl; 135; .. . 2 Not fonnd, . 18. Nob een s 
















t 
` 
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In the absence of the daughter’s son, the parents are the heirs: 
Parents; i.e., mother and father. The order of mention in the ex- 
pansion of the compound must also be understood to apply to the 
taking of wealth. Hence the mother takes first ; andin her default 
the father. - This order in the whole sentence ‘ the wife, the daugh-. 
ters, etc.’ is stated i in the latter portion of the passage, ‘in default: 
of the-preceding,4the succeeding is the heir’; and that all that is . 
correct is laid down by*us in the ‘inheritance’ chapter of the Subo- . 
dhini, a commentary on the Mitakshara ; and it is not here written 
for fear of redundancy. 


In default of the father, the brothers (take); here also it is to 

_ be understood that the uterine brothers take first, because of their i 
nearness of relation owing to their being born of the same mother, 
and that in the absence of uteyi#® brothers, the half-brothers suc- 

ceed; heirship should mderstood to arise according to ‘the. 
‘nearness of relation. ' ‘ Tgthe nearest sapinda, the inheritance next 
belongs’; the meanings that he among the sapindas who is the 
nearest related by pari{cles of body shall take the wealth (of the 
deceased). In default of brothers of both the classes, their sons, t.e., 
‘brothers’ sons take; even here, the sons of uterine brothers take 
first; in the absence of these, the sons of half-brothers. If, how- 
ever, a brother dies, and his wealth goes to the brothers according to 
the-rule daid down i in “the wife, the daughters also,” and if before 
| the partition, of that takos place one of the brothers dies leaving sons, 
then the,sons: shall certainly: get their father’s share, according to 
she rule ‘among sons of different fathers, the allotment of shares is 
\ecording to the fathers’. ‘The gotrajas’; by this term is meant 
ae cer grandmother, the paternal grandfather, his sons, and 








1 


ir sons, and in their default the paternal grêat-grandmother and 

st; and in default of them also, the samanodakas take (the 

). Here this isthe order. In default of brothers’ sons, the 
get takes the wealth ; in her default, the paternal 

‘ hors ; for just as the father has a right to the property only 
the mother, so also the succession of the paternal grandfather 

iS only after the grandmother. In default of the paternal grand- 
father paternal uncles succeed, in the same way as brothets -in 
default of the father. Even here the relative position of -brothers 
` of full and of half blood is the same : the sons of the paternal grand- 
mother take.the inheritance first and in their default: the sons of 


/ 
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‘the co-wives of the paternal grandmother. In default of even these, 
the sons of paternal uncles succeed in the same way as the brother’s 
sons (when brothers of both kinds are extinct). In their default, 
the paternal gr eat-grandniother ; in her default, the paternal great- 
grandfather; in his default, theesons-of the paternal great-grand- 
father. Thus the order of heirs up to the seventh degree should 
be known by thejrule ‘in the absence of the “brother, his sons 
succeed.” In default of sapindas to the seventh degree the sama- 
nodakas succeed ; and in this cast also, the aforementioned dis- 
tinction of nearness of relation should be applied. In the absence 
of Gotrajas, Bandhus take the wealth. Bandhus are of three kinds, 
Vike, Atmabandhus, Pitribandhus and Métribandhus; ; as is laid 
down by Vriddhasdtétapa: “ The sons of one’s father’s sister, the 
son’s of one’s mother’s sister, andthe sons of one’s mother’ s brother, 
are known as Atmabandhus. Thè of one’s father’s father’s 
sister, the sons of one’s father’s mothat’s sister, and the sons of 
one’s father’s mother’s brother are knoyn as one’s Pitribandhus. 
The sons of one’s mother’s father’s sister, he sons of one’s mother’s 
mother’s sister, and the sons of one’s mother’s mother’s brother, are 
known as Métribandhus.”! In this case also, according to the 
ordor of enumeration, the Atmabandhus get the wealth first, because 
of their nearness of relation. Similarly, in default of. them the «—:—< 
Pitribandhus; and likewise in default of thè Pitribandhus, the 
MAtribandhus. This is the order. In default of even the ban-e ` 
dhus, the preceptor (takes;) avd in default of the pr eceptor, the pupil. 







So also, Apastamba: “In the absence of sons,. the nearest 
sapinda relation takes; in his default, the preceptor ; in his default, 
` the disciple; in default of the disciple, a fellow-student, whose ° 
Upanayana was celebrated by, or who was studying under, the samé 
preceptor (as the deceased) ; in default of the fellow-disciple also, 
Srotriyas inherit the wealth.’’? 


This is laid down by Gautama: “ Srotriyas shall take the wealth 
of a deceased Brahmin leaving no issue.”* A Srotriya] one'who has 
studied one Sákhá (of the Veda). In the absence of even a Sro- 
triya; any Brahmin who is near shall take. 





1. Attributed to} Bandhayana inSmany places but not found, 
2, Apastamba, IT. 6, 14, 2 & 3. - 
.. % Gautama, XXVIII, 41. 
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. So--also Mamu: “In: default of all, Brahmins who are well- 
- versed-in.the three Vedas, pure and who have controlled their 
senses, shall take the wealth.”! Never shall the king take the wealth 
of.a-Brahmin ; for'it is stated by Narada: “ The wealth of a. Brahmin, ` 
on his death wato any heir, should be giron only to Brahmins ; 
otherwise the king becomes tainted with sin’ 


`: Manu: “ The wealth a a Brahmin shall never P taken by the 
king ; this is etetnal law.” 


i ’ The wealth ofa Kshatriya, he in the absence of all heirs down 
to. the fellow- student i is taken not by Brahmins but certainly by-the 
king. . That. is laid down by Manu: “The wealth of _ persons ‘of 
other castes, in the absence of all heirs, the king takes.”* 


' .Yajfiavalkyastatesan exceptigp to the modeof honto A sons, 
ee in.order: “ The heirs 
a brahmacharin are in the order, the preceptor, the virtuous disci- 
ple, and.the brother in hoffness of the same order.” Brahmachérin ] 
permanent student, not fine who wishes to pass into the order of a 
householder. Virtuous disciple] one who has studied and meditated 
upon the knowledge of Atman. Brother in holiness} one who is 
regarded asa brother. Hkatirthi] one of the same order of life, i.e., | 

sam 21 ascetic who lives in the same order. One whois a brother in holi- 
ness and belongs to® the same order of life is a brother in holiness 
of -the ‘sam’ order.” Here the word ‘order’ (in ‘in their order’) 
intends ` inverse order. (Thus) the wealth of an ascetic, Że., food, 
etc., acquired i in the manner laid down in the text: “ Let him hoard 
wealth sufficient for a day, a month, six months or a year, and let 
him abandon all that i in the month of Asvayuja,”* a fellow-student 
takes. ‘The wealth of a sanyasin consisting of cloths, books, ete., the 
virtuous. disciple takes. The wealth of a permanent student comei 
ing of books, etc., the preceptor takes. i 






6 wealth of an ascetic, a sanyasin and 


- Partition among reunited, br others. 


va Ow this subject, Yájäavalkya: “A rotnited brother shall take 
the wealth of a reunited brother; and a uterine brother that of a 
uterine brother. One born of a different mother, if reunited, shall 





1. Manu, 1X. 188.: . 4. Do. 
2. Not found. . ` 5. Yujuavalkya, H, 140, 
_8. Manu, IX. 189, ` 6. 1bids UIE; 47. 2 ve 
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take: the wealth; butinót'ónė Bérn of a-different’ mother if not ré- 
united. A uterine brother even if not reunited shall obtain “(the 
wealth) and not a brother born'of: a different: mother, even though 
reunited ”.1 The property which was once divided: but. afterwards | 
mixed is called samstishta; he who has such. wealth i is called sams- 
rishtin (reunited). The wealth of such a person if -he dies without 
sons or grandsons, the reunited parcener shall take, even though 
his wife be present. The singular in ‘sarisrishti7 is. purposeless. 
Therefore (the meaning is) the reunited -parceners “shall divide thé 
wealth and take their shares ; and here shall also maintain'the. widow 
(of the deceased). eae ane 


Reunion can’ take place only with the father, ‘brothers ind 
paternal uncles, and with nobody else. That is laid" ‘down by Bri- 
haspati: ‘He who being once divided, lives again, through affec- 
tion, together with his father, brother orgpaternal uucle,-is ‘termed 
reunited.”? If while the wife of the déceased, whose pregnancy 
was not manifest, was alive the reunited Pyrcener’s divide and. take 
his wealth, and if subsequently of this: pfegnancy a- son- be ‘born,’ 
then the wealth of the’ reunited parcener should ‘be, handed over 
to the son; it is to be understood in the latter: portion also.. 


A uterine brother of a uterine brother ” ;. the EA of a re- 
united parcener, a a mere reunited parcener alone dali not také, but a 
uterine brother shall take ; not a half-brother. “One bory of a differ- 
ent mother, if reunited; (shall take the wealth); but fot'one born of a 
different mother, if'not reunited ; a uterine brother’shall take even 
though not reunited ; but not one born of a different mother though 
reunited.” One born of a different-mother, if he be reunited, shall, 
take the wealth; one born of a different mother. if he is not reunited 
shall not take.. This is inferred by the use of the expression “even 
if not reunited’ in the text: ‘A uterine brother shall take even if. 
not reunited.” In the case of the half-brother, reunion alone is the 
ground of his taking the wealth ; the word ‘ not reunited.’'is equally 
related to both what follows and what precedes, like the eye óf a 
crow. Therefore ‘though not ‚reunited, -he takes: the wealth if 
united * is'a separate sentence. "Though not reunited ’, t:e., though . 
his separate wealth had-not been mingled with the wealth, of others, 
One | reunited,- born of the same womb takes the: wealth of ithe 


he Vojmavilleya, 11.138 &:139. ° . .. 2. Brihaspati; XXY; 2e |: 
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deceased rounited brother. By this it is indicated that his being 
uterine is the only ground of his taking the wealth. Here the 
word ‘not reunited’ is understood in the latter half of the: passage 
also as it is in the former. Therefore ‘one born of a different 
mother, even though 3 reunited shall not (take) ’ is the latter portion 
of the text. In this ‘sentence by the word ‘ re-united ’ is denoted 

‘ (any) reunited pdrcener ’ and not only ‘a uterine brother reunited.’ 
Even if the reunited bé one born of a different mother, the brother 
born of a different mother ‘alone takes the wealth. Here the par- 
ticle ‘eva’ (alone) if taken in the light of Manu’s text means this. 
Where there is a uterine brother not reunited and a half-brother 
reunited, then the uterine brother shall get a share of the wealth, 
owing to his being born of the’same mother; and the half-brother ` 
also takes another share owing ip the existence in his case of the 
relation of reunion. a 7 


+ 

Manu also: “ If divi $a brothers again living together institute 

a second partition, tf partition shall be equal; there is no 
right of primogeniture ih this case. The deduction for the eldest is 
one-twentieth of the property ‘and the best of all chattels”!; the’ 
meaning is nothing implying unequal partition should take las. 
Likewise: “If among them, one whether the eldest or the 
youngest loses his share or dies before partition, his share: is 
not loste’?, The meaning is this: if among reunited brothers 
one whether eldest or youngest, is, before shares are allotted, 
deprived: of his share on account of entering another order or 
being put out of caste, or dies, -his share is not lost. His share 
therefore should be separated and kept; but they should not 
divide and take it. , How the separately kept property should be 
disposed of is laid down thus: “ Such of his uterine brothers as are 
reunited, having assembled shall divide his wealth, as also uterine 
sisters.”* In these two texts by the use of the two expressions 
‘uterine brothers’ and ‘brothers’, ‘ uterine brothers’ should be 
understood to mean ‘brothers born of the same mother’ and 
“brothers ’ to mean ‘ brothers born of different mothers’ ; otherwise 
there would be redundancy. ‘ Those of his uterine brothers who are 
reunited’ ; here by the use of the expression ‘ reunited’ it is meant 
that those uterine brothers who are denoted by that expression shall 


—_—— ET 
1. Manu, IX. 113. 2. Mann, IX. 211. ~- .. 8. Ibid IX. 212, 


PART IIT, | THE MADRAS LAW JOURNAL. 107 


divide;.and by the. word ‘reunited’ not being sed, even those 
uterine brothers who are not reunited are also meant. Therefore 
the meaning of the text is this: the uterine brothers though not 
reunited, and likewise those who have gone to a foreign country 
shall assemble together and divido the reserved wealth in equal 
shares, i.e., with no greater and less shares. No also those reunited. 
half-brothers of the same caste; and also uterine gisters. The mean- 
ing is that all those from uterine brotherseto uterine sisters shall 
divide the wealth in equal shares. The partition. in the case of 
reunited half-brothers of other castes shall be according to the rule 
laid down in the text: ‘ four, three, two and one share respectively ’. 
As the use of the word ‘ samam’ is sufficiently justified by its appli- 
cation to the caso of half-brothers’ of the same caste, excluding 
brothers of different caste, there is nothing to prevent the applica- 
tion of the rule in the text, ‘they take, four, three, two and one 
shares respectively.’ -. ea 


Sankha says: If one ariiong thé brothers die leaving no issue, 
or if one of them enter another order; the rest (of the brothers) 
shall divide his wealth, excepting the stridhana ; or they should give 
maintenance for life. to ‘those of his wives as keep unsullied their 
husband’s bed; and they may cut off that allowance in the case of 
others.’! Others] those who do not keep their husband’s bed 
unsullied: a 


e e e 
Brihaspati : “ He among the reunited parcener’s who earnsanore e 
wealth by his learning, valor, etc., should be given two shares; and 
the rest shall be equal sharers.””? The allotment of two shares should 
be understood in case he acquires greater wealth. Here the mean- 
ing is this: In default of reunited half-brothers, he among the 
uterine brothers who is reunited shall take the wealth of a reunited 
brother dying without issue; in default of not reunited uterine 
brother, he among the half-brothers who is reunited shall alone take 
the wealth. Here also among half- brothers, if some of them are of 
the same caste and others of dissimilar castes, then it should be 
inferred that the rule laid down in the text: ‘ they take four, three, 
two and one shares respéctively’ appliés. Where the deceased’s 
uterine brothers and half-brothers are reunited, then all of them 
shall take in the manner above mentioned, If the reunited brothers 





1, Narada, XIII. 25and 26 . _ . 2. Brihaspati, XXV\.77. 
3 
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are half-brothers, and tho non-reunited are uterine, then also uterine 
and half brothers shall take ; if the reunited brothers are uterine and 
the non-reunited are half-brothers, then the uterine brothers alone 
shall take. If some of the titerine brothers are reunited and some 
others are not, then the reunited ugerine brothers shall take ; because 
of their double relation, viz. being reunited and being uterine. In 
all cases the widow gets her. maintenance. Some say that the 
distinction here stated Between brothers arising from being born of 
the same mother and of different mothers should be applied in the 
case of father’s uterine brothers and father’s half-brothers, by parity _ 
of reasoning. That is not reasonable; ‘the text ‘of the uterine 
brother, the uterine brother’ lays down a special rule; as there is 
no reason to think that reunited brothers alone are not meant by the 
text, the term ‘ uterine brother’ cannot include the paternal uncle; 
and as such a construction is inconsistent with the practice in the. 
world ; the mode of reasoning does not apply here, being opposed 
to the express texts. Therefore the whole is unexceptionable, 


Persons incompétent to inherit. 


. On this subject, Yajiavalkya: “The impotent, the outcast, 

his son, the lame, the insane, the idiot, the blind, and persons suf. 
fering from incurable diseases ; these should be maintained, they 
being ineligible for æ share.”! His son] the son begotten by an out- 
cast before the praydschitta (expiation).is performed. Lame] devoid 
of a‘leg. The insane} incurably affected with insanity due to the 
combined’ effect of wind, bile and phlegm or to devil-possession, , 
Idiot] one whose mental faculties are impaired, że., one whois in- 
competent to know what is good from what'is bad. Persons suffer- 
ing from incurable disease] persons suffering from chronic diseases 
as scrofula, etc. By the particle‘ etc.’ are included the enemy of 
the father, etic. 


Likewise Narada: ‘ The enemy of the father, the demented: 
the impotent, one who has committed sin, these, even though they be 
aurasas, do not get shares. How could they if they be kshetrajas? ”2 


Vasishthe : “Persons who have’ entered a different order are 
shareless.”* Different order] the orders of a perpetual student, 
ascetic and sariyasin. . 

1. Yajnavalkyay TT. 140..- 2, Nanda, XII, 21, 3. Vasishths, XVII, 52, 


+ 
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Manu: “The impotent and the degraded, persons deaf and 
blind, from their birth, likewise the insane, the idiot and the dumb 
and also those who are devoid of an organ, are shareless.”! Persons 
devoid of an organ] persons whose sensory organs have been im- 
paired by disease and the like. These do not get shares, but should 
be maintained. So says Manu: “It is proper that wise men should 
give according to ability maintenance to these without stint; if he 
does not give, he shall become degraded.’””? These] persons excluded 
from inheritance. Without stint] for life. The exclusion of these 
from inheritance is only where prior to division they are subject to 
irremediable defects; but if one subject to defect, at the time of 
partition, is cured of it after partition by medicine, etc., or by expia- 
tory ceremonies, then he certainly gets his share on the principle laid 
down in the text: “the son begotten after division on a woman of the 
same caste takes a share.”* The masculine gender in the words, 
patita, etc., is of no consequence, being found in the terms denoting 
the subject. Therefore the mother, the wife and the daughters if 
ill-behaved are certainly shareless. The impotent and the rest alone 
are incompetent to inherit ; not their sons if they are free from defect, 


So also Yajiiavalkya: “The aurasa and the kshetraja sons of 
these are takers of a share if they are free from defect. The 
daughters of these should be maintained till they are provided with 
husbands. The sonless wives of these conducting themselves aright 
should be maintained, but if they are unchaste anœ perverse, they 
should be expelled.’’* The impotent can have only kshetraja sons; the 
rest may have aurasa and kshetraja sons. By the mention of aurasa 
and kshetraja sons alone, it is understood that the other -kinds of 
sons have no shares. The appointed daughter also gets a share, 
as she is equal to the aurasa. So she is also denoted by the term 
‘aurasa’. The daughters are to be maintained however till mara 
riage. The sonless wives of the impotent and the rest if well- 
behaved should be maintained. But the unchaste wives should be 
expelled. l 


Accordingly it is said: “The wives who are unchaste and 
perverse likewise should be expelled.” Should only be driven out: 
the perverse should be maintained, as they are free from-unchastity, 

1. Mauu, IX. 201, í 3. Yajnavalkya, IL 122, 
2, Jbid, IX. 202. à. Ibid, II. 141 and 142, 
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On impartible property. 


On this point Yajnavalkya: “ What else is acquired by oneself ” 
without detriment to the paternal estate, as presents from a friend, 
and gifts at the time of marriage, do not belong to the (rest of the) 
coheirs. He among*the coheirs who recovers property descended 
in regular succession but taken away, need not give to the rest of 
the coheirs ; as also wealth acquired by loarning.”? Without detri- 
ment to the paternal wealth] no injury being done to the father’s 
wealth ; this goes with ‘presents from a friend, ete? Presents by 
a friend] what was received from a friend. That parcener who 


among coparceners, such as sons, etc., recovers after being permitted 


property which was duly descended from father to son, but which 
was taken away by others and which was not recovered by the 
father and the rest owing to lack of ability, need not give that pro- 


perty to the other coheirs. But the recoverer only. shall take it. 


Sankha, however, states a distinction in the.case of. land which 
was taken away and subsequently recovered: “He who recovers 
by labor the land previously lost shall be given-a fourth part and 


the rest shall divide according to shares”? The meaning is that 


the rest of the coheirs should, after giving to the recoverer a fourth 
part, divide the remaining land with the'recoverer and take their 
respective shares.* Wealth acquired by learning] acquired (as 
remuneration) {or teaching, explaining the purport of the Vedas, 
the recitation of the Vedas, and for studying the Vedas, etc. As 
impartibility i is stated as regards the property acquired from friends, 
etc., only when it is gained without any detriment to.the paternal 
wealth, it is in effect said that presents from a friend, etc., when 
acquired to the ‘detriment of the paternal estate are certainly 


divisible. - 


Here as the expression ‘acquired without detriment to the 
paternal estate’ qualifies only ‘ wealth got as presents from friends 
ete., or for learning’ ; therefore it is understood that wealth acquired 
as acceptance of gift eyen to the-detriment of the paternal wealth, 
is certainly divisible ; and such a practice i is also observed. , 


Nérada: “A brother who lóoks-after the family of ae 


. brother engaged in the acquisition of knowledge, shall geta share 


1, Jbid, Uy 118 and 119, ` 2. II. Cole. Dig. 464. CCGhIX. 
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in the wealth, acquired by .such learning, even though unlearned 

himself.’”? f ~ 
Kátyáyana : “ Wealth obtained by learning acquired while being 

maintained by another is called wealth acquired by learning.”? 


Manu: “ Let one not give to his coheirsewhat was acquired by 
him by labor, without injury to the paternal weaJth ; as also wealth 
obtained by learning.”? By labor] by servjce, war, etc. 


Similarly : “ Cloths, vehicles, ornaments, cooked. rice, water and 
women, yogakshema and pasture ground for cattle; these are 
declared impartible.”* The impartibility stated in respect of cloths 
is only in the case of cloths that have been worn. Vehicle] car- 
riage, horse, palanquins, etc. In this case whatever is used by 
one should not be divided; or patra may mean money secured by 
documents. , ’ 


So also Brihaspati: “ Having discharged the debts secured by 
documents.”> Discharged] paid up. i oe 


Kátyáyana: “ Money secured by bonds.” Here the meaning 
is this: only so much of the debts, as is undischarged, is impartible, 


Brihaspati: “The mauner above mentioned should be undér- 
stood to apply in the case of debts secured by bonds. “That should e+ 
be cleverly divided, or else it will become useless. The cloths and 
ornaments should be divided, by selling them ; the, débfs secured by 
documents by discharging them ; and dressed rice by exchanging it 
for undressed rice.”® Where there are many horses, etc., they are 
‘certainly divisible among parceners where they live by dealing in 

‘such animals. If goats, etc., are indivisible, being unequal in number, 
then they belong to the eldest. 


So also Manu: “A single goat or sheep should never be 
divided. It is declared that a single goat or sheep should be given 
to the eldest.” Whatever ornaments are’worn by any one are 
indivisible. So Manu: “The ornaments worn by females during 
the lifetime of the husband, let the coheirs not take ; if they take, 





Í. Narada XÍII. 10. 4. Ibid TX, 218. 
2, II. Cole. Dig. 444, CCOXLVII. 5. Brihaspati, XXV. 


3. Manu, IX, 208. 6. Brihaspsti, XXV. 80 and 81. 
; 7. Manu, IX. 119. 
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they shall be dêgraded.”! Here ‘worn’? means given to them out 
of affection, etc., to wear so as to produce in them an exclusive owner- 
ship. Dressed rice] cakes, etc. That should be eaten by all the 
coheirs together. Water] its reservoir, z.¢., wells, etc. ; this too is 
indivisible; but should be made use of by turns. Women] female 
slaves; women of the seraglio. Where the female slaves -are 


° unequal in number, they should be made to do duty by turns ; if they 


are equal in number, they should be divided. Even if the women 
of the seraglio“are equal in number, they are not divisible. 


Thatis laid down by Gautama: “There is no division of females 


‘who ‘had had cohabitation”? Females who had had cohabitation] 
‘women of the seraglio, Yogakshema]; Yoga is the getting of 


what was not got already ; by the word ‘ Yoga’ are denoted those 

rites performable by srauta and smérta fires which are the causes 

of acquiring what was not got already. By the word ‘“kshema’ 

are denoted conservatory acts such as gifts outside the altar, con- 

struction of tanks, laying out of gardens, etc., for the purpose of ' 
protecting what has been already acquired. 


These two, though belonging to the father are not divisible ; 
even though to the detriment of the paternal wealth, they are not 
divisible ; according to the text of Laugakshi : “ Kshemais a conser- 
vatory act; Yoga iš a sacrificial act; so sages declare, They are 
declared toebe impartible, as also bed and chairs.”* Some others 


. hold that by the’term ‘ Yogakshema’ are meant ministers, purohits, 


who afford prosperity (Yogakshema)'; others yet are of opinion 
that missiles, cowtails, umbrellas, shoes and the like are meant. 
Prachéra] the way of ingress and egress to and from houses 
gardens, etc, Here ‘inequality’ means inequality in the value of 
shares given and not in the number of articles given; as, if there 
are four -sons and three horses, here, the inequality is due to the 


indivisibility into four shares, 


As for another text: “ Sacrificial things, kshema, vehicle, 
dressed rice, water and women ; these are indivisible among sago- 
tras even though descended for a thousand generations”, that has 
reference to the kshatriya and other sons of a man.of the Brahmin 


1, Ibid EX, 200, 3. Not found. 
B, Gautama, XXVIII. 47, i 4. Not found, 
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caste ; because of the particular text: “ Land obtained by accept- 
ance of gift should never be given to the kshatriya son, etc,” 
Sacrificial things] things obtained by sacrifices. 

` è 


It has been said that wealth acquired by valor, etc., is indivi- 
sible; but Vyása lays down an exception: “I$ a coheir depending 
on common wealth gain by valor something such.as carriages, etc., 
the brothers are sharers therein.”? Common] mingled wealth ; 
depending upon it. i - 

Yájñavalkya: “In the case of an addition made to the 
common wealth, the division is declared equal.”* The meaning is 
that if the united wealth is increased by agriculture, frade, etc., 
then the shares of all are equal, and two shares should not he given 


to the acquirer. 
Supplementary provisions regarding partition. 


On this subject, Yájñavalkya: “ Property withheld by one 
coheir from another and which subsequently comes to light, they 
shall again divide it in equal shares; this is fixed law.”* The 
meaning is that if any property concealed from one another is dis- 
covered after partition, they shall divide it in equal shares only ; 
they néed not give a deduction of one-twentieth in favor of the 
eldest according to the text: “ To the eldest, a bwentieth.”> 


Likewise: “In case the partition is doubted, the fact of 
partition should be ascertained by means of relatives, handhus, 
witnesses and documents and by houses and lands separ rately held,?6 
If after partition a doubt arises in course of time as to the fact of 
partition, then the ascertainment of the partition should be made by 
means of gnatis, paternal relatioñs, maternal relations as maternal 
uncles according to the aforesaid description, by witnesses and 
written partition-deed, and likewise by separate possession of houses 
and lands. The meaning is that it may also be ascertained by their 
separate performance of agriculture, 5 of the five mahayajnas, 


Narada: “If a doubt exist about the fact of partition, then 
it should be ascertained by gnatis, partition-deed and separate 





1, Brihaspati, XXV. 30. 4. Ibid II. 126. 
2, IE, Cole. Dig, 281, CX. 5, Manu, IX. 112. 
3, Yajnavalkya, II, 120; -` 6, Yajnavalkya, II, 149, 
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transaction of affairs. Among unseparated brothers the perfor- 
mance of religious duties is single; when partition has indeed been 
instituted, the performance- becomes separate. Separate, not 
unseparated brothers can bear witifess, stand surety, make and 
accept gifts.’ Similarly ::“ IS many persons born of the same 
man be separate in transaction of affairs, and religious rites and 
have separate implements of work, and do not consult each other in 
all affairs, they may efen give away or sell their own shares; they l 
can do all this as they please ;•e for they are masters of their own 
wealth.” © 7-7, ; 

Brihaspati : “ Coheirs, whether separated or unseparated, are 
alike in immoveable property ; one is not qualified to give it away, 
to pledge, or to sell it”? Adhaména] pledging. This too is to facili- 
tate the transaction of affairs and not to establish the fact’ of 
partition... ` E 


2 


- Here ends the Eighth Chapter of the Madana Parijata.: 


(3 
n 


NOTES OF INDIAN OASES. 

, Muthayya Chetii v. Secretary of State for India. I. L. R., 22 
M., 100. One is naturally tempted to ask the question, can this decision 
be good Jaw? A plece of land, which, according to the finding of thè 
High Conrf, must be taken to be the property of the Government, was 
occupied, by the plaintiff as a trespasser. The Government instead of 
seeking to eject him by process of law adopted the unjustifiable procedure 
of imposing a penal assessment and compelling him to give up the land. 


‘He declined to pay, and, as regards some of the instalments, it was 


admitted that the Government- destrained his goods. He paid the 
amount under protest and sued for the recovery of the money, Curiously 
enough Boddam, J., holds that the plaintiff’s remedy is an action for 
illegal distress. A payment under pressure of coercive process, the 
legality of which Boddam, J., does not decide, is a payment which the 
person paying is entitled to recover if the coercive process was illegal. 
S. 72 of the Contract Act and the cases thereon are sufficient authority 
for the recovery of the money. But, of course, the question remains if 
the coercive process was illegal. The land was the property of Govern- 
1. Narada, XIII. 36-39. 2. Ibid XIIL 42 and 43, 
_ 8. Brihaspati, XXV, 93, 


i 
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ment, and we think there is no right to impose assessment upon it. Rent 
can.only be recoverable by agreement of parties. ‘Government might be 
entitled to damages for trespass, but that does not seem to be recoverable 
under the Act. "We cannot but regret the conclusion that Government 
is at liberty to drive the trespasser away without going to regular 
courts of law like other persons whose properties have been tr espassed 
upon by adopting the questionable and demoralizing procedure of 
imposing a penal assessment. 

Sriramulu v. Ramasami, I. L, R., 22 M, 109.° A petition for 


revision under S. 622 having been rejected, an appeal under the Letters 
Patent was preferred. Davies and Boddam, JJ., who delivered sonie- 


what extraordinary judgments in the Full Bench Case of Ohappan v. 


Moidin Kutti, I. L. R., 22 M., 68, held that there was no appeal. Merely- 
declining to exercise the revisional power under S, 622 may not be a 
judgment, but dismissal of the petition in the exercise of the power is a 


judgment. We do not quarrel with the coxclusion, but the reasoning 


is certainly peculiar. Mr. Justice Davies holds in the Full Bench ‘Case 
that the revisional power does not fall within the words: “appellate 
jurisdiction” of the Letters Patent. 


The High Court has the power to frame rules for Benches of one or 
more Judges disposing of cases falling within the original or appellate 
jurisdiction. If revisional power does not fall within ‘either of these 
jurisdictions according to Davies, J., it follows nécessarily that a rule 
framed by the High Court authorizing one or morg Judges to dispose of’ 
revision cases is ultra vires. His Lordship appearg to us therafore to be 
wrong in relying upon the rule as a justification for ore J adee disposing 
of a revision case. ° 


Gur Prasad v. Ram Lal, LL. Rọ, 21 A, 20. It has been 
decided that the purchaser of the equity of redemption after a decree for 
the mortgage money has been passed in favour of the mortgagee, is the 
representative of the judgment-debtor within the meaning of 'S, 244. 
See Ishan Chunder Sirkar v. Beni Madkub Sirkar, I.L.R., 24 C. 62. See also 
Paramanada Doss v. Mahabir Dossji, I. L. R., 20 M., 378. Itseems clear 
that the purchaser of attached property must stand upon the same foot- 
ing and is entitled to raise any question under S. 244. It may be 
questionable whether in the absence of a subsisting attachment, and 
there is only a money decree, the purchaser of the judgment-debtor’s 
property can claim to be representative. But the question in the case 
under notice seems to be free from difficulty. f 

' Muhammad Husen v. Muzaffer Husen, I. L. R., 21 A.22. In the 


case of ælocal’ Act where the last day for the filing of a suit happens to 
4 5 
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be a Sunday the question is raised whether the period of limitation pro- 
vided by the Act will be extended to the next day. Aikman, J., says 
‘no’, The learned Judge holds that S. 8 of the Limitation Act does not 
apply, nor the General Clauses Act of 1887. But the question is not 
` considered whether there is any general principle, according to which 
there being an incapacity on the part of the Court to permit the act to 
be done by the party, time cannot be extended to the next court day. 
The Madras High Cour apparently acted upon this rule, See Arq- 
vamudu Aiyanger vy. Samiyappa Nadan, I. L. R., 21 M., 385, 











SUMMARY OF RECENT CASES. 
Will—Insane delusions—Relevancy. 
Hope v. Campbell [1899] A. C. I. 


` A testator left his properties in trust for certain religious and chari- 
table purposes, namely, the promotion of total abstinence from the use of 
intoxicating liquors, the dissemination of the doctrines of Protestantism, 
the suppression of Popery, etc. His heir-at-law and next-of-kin brought 
an action against his trustees and executors for the cancellation of the 
will and for the recovery of his properties. The material averment of 
the ‘pursuers’ is as follows :—‘ Upon both the said topics ”—referring 
to total abstinence from spirituous liquors and the Church of Rome— 
“ he was aubject to insane delusions.” He believed that he had a special 
. and imperative duty to further the cause of total abstinence and to 
oppose the Church of Rome by devoting his pecuniary resources to these 
objects, in consequence of commands which he had received from the 
Deity by direct communication upon various occasions. These insane 
' delusions dominated his mind and overmastered his judgment to such an 
extent as to render him incapable of making a reasonable and proper 
settlement of his means and estate, or of taking a rational view of the 
matters to be considered in making a will.” It was, however, admitted 
that in other respects he was sane and was actively engaged up to his - 
death in carrying on a large business as writer to the Signet. On these 
facts and admissions, the Lord Ordinary and the Court of Session agreed 
in holding that the averments were insufficient to support the ‘ conclu- 


—_—-——, 


sions’ of a summons. 


Held on appeal to the House of Lords, (per Lords Watson and 
Shand, Lord Davey diss.) that a substantial issue had been raised 
by the averment and that the case must go to trial upon it, e 
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Per Lord Davey :—The allegation amounts only*to this that the 
testator “ believed that the Divine Spirit spoke to him through his con- 
science and his action was directed by what he considered to be the 
command of the Almighty so conveyed.” There is, therefore, no relevant 
averment of insanity, such as will support an action for the ‘ reduction’ 
and cancellation of the will. i ° 


Prescriptive right —Statute—Hajinction. 
New Windsor Corporation v, Taylor [1899] Æ O., 41. 


Where an Act of Parliament “has ‘embraced and confirmed’ a 
right which had previously existed by custom or prescription, the right 
. thenceforward exists by statutory right and the lower title by custom 
or prescription is merged in, and extinguished by, the. higher title 
derived from the Act of Parliament.” 


The Municipal Corporation of New Windsor were from time im- 
memorial in the habit of taking tolls for the passage over a wooden 
bridge crossing the Thames. In 1734 the Parliament passed a Statute, 
9 Geo. IL, c. 15,in which the prescriptive right was recited and the 
Mayor, &c., of Windsor were authorised to levy tolls for passage over 
the bridge of all hackneys, except those of freemen, This statute was 
repealed by 59 Geo. III., c. 126, which was to be in force for 21 years, 
At the end of this period, it was renewed by 5 Vic., c. 8, for 31 years. 
At the end of this latter period the Corporation made no attempt to 
have the statute renewed. But they levied tolls from the respondent 
under their prescriptive right. The respondent paid+it under protest 
and brought action to recover the money so paid. The question for the 
Court was whether the prescriptive right to levy tolls had not been 
extinguished by 9 Geo. II., and whether in the absence of any subsisting 
statute authorising the Jevy of tolls the Corporation had the right to 
fall back upon their original customary right. Russell, O. J., gave judg- 
ment for the Corporation. The Court of Appeal (A. L. Smith, Rigby 
and Collins, L., C. J., reversed his decree and entered judgment for the 
plaintiff. i 


On appeal by the Corporation, held by the House of Lords that the 
statute recited the custom and authorised the levy of the customary toll 
with a slight modification, that thenceforward there was only a statu- 
tory right-available to the Corporation, that the Corporation could not 
rely upon the prescriptive right after the expiry of the statute and that 
the judgment of the Court of Appeal should be confirmed. 
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S Lottery—Prediction—BSkill. 
Hall v. Cox [1899] 1 Q. B., 198. 


Where the result of a prize competition does not depend entirely 
upon chance, it is not lottery and the contract can be enforced. The 
defendant, editor of a pewspaper, offered a prize for a correct prediction 
of births and deaths in London during a particular week. Held by 
the Court of Appeal reversing the order of Lawrence, J., that the competi- 
tion required skill and Knowledge of statistics and did not depend solely 
upon chance, and that, thereforé, ‘the contract not being in the nature of 
lottery could be enforced. 





“Ratlway Co. Boyo Ordinary aie 
Britten v. G. N. R Co. [1899] 1 Q. B., 243. 


- A passenger who carrjed a bicycle with him insisted upon being 
lowed to carry it without paying any special charge, as it was within 
the statutory weight allowed for each passenger. But the Company 
refused to carry it free of charge on the ground that a bicycle was not 
an ‘ordinary luggage’ within the Act. The passenger paid the charge 
under protest and brought an action to recover the money levied Tom 
him. Held by Channel, J., that the bicycle was not “ ordinary luggage,” 
‘and the Company was not bound to carry it free of charge, though within 


the weight allowed for each passenger. 
F e 


—— 





ae . : ; 
Workmen’s Compensation Act (60 and 61 Vict., c. 37), S. 1—Injury 


+ “arising out of or in the course of the employment.” 
Lowe v. Pearson [1899] 1 Q. B., 261. 


The plaintiff “ was employed in the mere manual labour of making 
balls of clay and handing them to the woman employed in working the 
machine, It-was no part of his duty to touch the machinery; but on” 

the contrary he was expressly ordered not to do so. In spite of these 
orders he meddled with the machinery and got bis fingers injured.” 
Under these circumstances he brought an action for compensation for 
injury “arising out of and in the conrse of his employment.” The 
County Court Judge held that his object in meddling with the machin- 
ery having been the furthering of his master’s work, he was entitled to 
‘compensation, notwithstanding the fact that it was no part of his duty to 
do it, and that he was not asked to do it on the particular occasion on 
which he injured himself. | Held by the ‘Court of Appeal in reversal of 
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` 


this order, that the plaintiff had no business to approach the machinery, 
that, therefore, the injury could not be said to have arisen out of or in 
the course of the employment, and that the plaintiff was not entitled to 
maintain the sait. 








> e 
Criminal jurisdiction— False representations made in Scotland— 


Goods obtained in England. . *. 
t e 
Reg v. Ellis [1899] 1 Q. B., 230. + 


The prisoner, a draper of Durham, obtained goods in Durham on 
false representations made by him in Glasgow. The question stated by 
Day, J., for the consideration of the Court of Crown Cases Reserved was 
whother the case was triable in England. 


Held by Hawkins, Wills and Bric, JJ., that the false representations 
made in Scotland were not in themselves criminal apart from the subse- 
quent receipt of goods in pursuance thereof, and that the receipt of goods, 
which was the foundation of the indictment, having been in England, 
English Courts had jurisdiction to try the offence. 


Held per Wright, J., that the larger question should be left open, but 
that the conviction of the lower Court should be affirmed on the ground. 
that the possession of the goods by the prisoner might be treated as a 
possession in Gabeshead under a representation in Glasgow and continu- 
ing in Gabeshead (in Durham). š 


s e 








JOTTINGS AND CUTTINGS. “3 


We beg to apknow ledge a thanks the receipt of the following 
publications :— 


The Law of Partnership, by A. Underhill, m.A., 11.D., published by 
Messrs. Butterworth and Oo., 7 Fleet Street, B. O., London. 

State Library Bulletin. Legislation No, 10 from the University of 
the State of New York. a 

Quarterly Advance Sheets of the General Digest, American and 


English, published by Lhe Lawyers’ Co-Operative Publishing Company, 
Rochester, New York :—Price § 1/. 


The Yearly Abridgment of Reports by Murray for’ 1898, published by 
` Messrs, Butterworth and Oo., 7 Fleet Street, B. O., London :—Price S. 12/6. 


The Lawyer and Magistrate, Nos. 3, 4and 5 (int exchange). 
The,Bombay, Law. Reporter for March (in exchange). 
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The Albany Law Journal for March (in exchange). 

The Calcutta Weekly Notes for March (in exchange). 
The AHahabad Weekly Notes for March (in exchange). 
The Green Bag for March (i# exchange). 

The Canadian Law Times for March (in eachange). 

The Canada Law Journal for March (in exchange). 

The Educational Review for March (in eachange). 

The Indian Journal of Education for March (in exchange). 


The Harvard Law Review for March (in exchange), 


“8 

Vakil carrying on business :—A notification has been issued by the 
High Court and published in the Fort St. George Gazette, that a vakil 
carrying on any trade or business without the leave of the Court shall 
be liable to suspension or dismissal. This rule appears to have been 
framed in consequence of a vakil of the High Court practising in the , 
moffusil having carried on the business of a cloth merchant. We have 
no doubt that it is undesirable that members of an honorable profession 
should be simultaneously engaged in the business of a trader along with 
the active prackiceot the profession. We are not aware of any other 
instance of a vakil engaged in any similar trade or business. Profes- 
sional opinion ought to be sufficient to check any practice of this kind 
inconsistent with the traditions of the bar. An appeal- by the High 
Court to the body of professional gentlemen in Madras and in the 
moffusil would have been quite enough fo preserve the profession from 
mistakes of the kind that has come under the notice of the High Court. 


The promulgation, however, of a rule like the one under notice 
appears to us to be alike illegal and undesirable. In the case of pleaders 
the High Court has the power under S.6 of the Legal Practitioners’ 
Act to frame rules for their suspension and dismissal, and the rule has 


been made by the High Court at Madras that the carrying on of a trade 


or business would render a pleader liable to suspension or dismissal. 


` But in the case of advocates, vakils and attorneys of the High Court, 
' the High Court ‘has the power to make rules for the qualification and 


admission of proper: persons, but there is no power to make rules for 
their- suspension or dismissal, The Letters Patent simply say: “ The 
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; ae 
High Court has power to suspend or remove from practice on reasonable 
cause.” The reasonable cause is a matter for judicial determination in 
each case by the court as a judicial body upon the circumstances placed 
before them. A judgment of the High Court judicially} pronounced as 
to what is reasonable cause may fave a binding authority like any 
decision of the Court. But an extra-judicial rale framed without refer- 
ence to any case which has come up jadicially befotg the Court cannot 
have any binding force upon the court whichemay have to determine 
the question in any particular case. The power to suspend or dismiss 
a vakil being no part of the original or appellate jurisdiction, for the 
exercise of which the power to form Benches is conferred under S. 13 
of the Charter Act, has to be exercised by the whole High Court upon 
any complaint made, or of their own motion, against any advocate, vakil, 
or attorney charged with misconduct. The exercise of such a power: 
depending upon judicial precedents in this country and in England as 
to what constitutes reasonable cause canno§ be fettered by any rule 
framed in camera. Nor does it appear to us that there is any power to 
frame rules in the matter under S. 15 of the Charter Act which confers 
the power to frame rules of practice for subordinate Courts, or under 
S. 652 of the Code,of Civil Procedure which authorizes the High Court 
to make rules consistent with the Code to regulate any matter connected 
with its own procedure. It is hardly necessary to observe that the 
suspension of an advocate or vakil is not a matter connected with the 
procedure of the Court, ° 


We said that the rule was also undesirable. Tn the first place there 
_ is no reason why the rule should be made applicable to vakals alone. 
If the carrying on of a trade or business is objectionable in their case, 
it is equally objectionable in the case of advocates and attorneys, Again, 
the rule is very vague, for it is difficult to define what a business is. 


We have no doubt that the promulgation of the rule is well-meant. 
But the Judges could hardly have realized the scope of the words employed 
at the time when the draft was under their consideration. In one sense 
the conduct of this journal may be business. Lending money_on the secu- 
rity of property out of professional savings may be business. But we 
can hardly suppose—indeed we are assured—that these instances were 
never intended to fall within the rule. There are many things which 
should be left to the good sense of the profession and the general body ` 
of public opinion to be regulated. The framing of rules not carefully 
considered with reference to actual facts and not subjected to any. 
criticism before they are authoritatively issued is always beset with the 
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danger of striking at things never intended to be prohibited.: We trust . 
that the rule under notice will be withdrawn before long. 


es 
Enrolment of Vakils——There have been two instances during this 
year when enrolment was refused? Two apprentices had each served 
a year under a professional gentleman practising in the High Court. 
One of the cases was a very gross case of a man who had beendismissed 
from the public service for gross misbehaviour, but who after his dimissal 
took his B.L. degree and servodshis apprenticeship without informing 
his master of his previous history. Somehow the circumstances were 
brought to the notice of the Court, and when the motion came to be made, 
the Ohief Justice ascertained on a careful examination that the appli- 
cant was thoroughly unfit to belong to an honorable’ profession and 
refused his enrolment. It is a pity that the motion should at all have 
been made in this case. 


The rules in regard to enrolment provide that a notice should be 
given by each applicant four weeks before enrolment in the Fort Saint 
George Gazette of his intention to apply, and also by publishing it or 
the notice board of the High Oourt. It'is impossible to expect vakils ` 
of the High Court, or any persons interested in the honor of the pro- 
fession, to be on the look-out for such notices and then to satisfy them- 
selves as to whether the applicant is a man of good character, We think 
a rale should be framed requiring each apprentice-at-law within 30 days 
after sigming the contract to notify to the Vakils’ Association the fact of 
his having entered into the contract of apprenticeship. This will give 
members+of tho association an opportunity to inquire and to satisfy them- 
selves as to the fitness of the candidates for enrolment and to oppose if 
necessary the admission of any objectionable candidate, 


As regards the other case, we regret we cannot agree with the view 
taken by the Court in the peculiar circumstances in which the, appli- 
cation was made. The applicant was a First-grad: Pleader and some time 
a Police Inspector. Itis said that he resigned the service under somewhat 
discreditable circumstances, and his pleader’s certificate was in conse- 
quence not renewed forone year. Itis pretty certain that the certificate 
would have been renewed after the lapse of that year. The applicant, 
however, thought of utilizing the ycar’s suspension by going through a 
course of apprenticeship for enrolment asa vakil of the High Court. 
Before entering upon the course of apprenticeship, be took the opinion | 
of the High Court by placing the circumstances in connection with his 
previous history before the Judges,.: ‘The Judges: endorsed their order 
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upon the petition that he was at liberty tó apprentice himself, but should 


not practice as a pleader, It is true that the Judges were not bound to `: 
give this opinion, but it is impossible to regard this as anything but a 


sanction of the course the applicant proposed to adopt. In the face of 
all this to tell the applicant that the High Court was not bound to advise, 
and that the order meant that the applicant was free to act as he pleased, 
was to put a construction utterly at variance with the*Jetter and spirit of 
the order and with the previous refusal to renewethe pléader’s certificate 
for a year only. It is true that the applicant was permitt®d to renew his 
application before Shephard and Davies, J.J., but we think the refusai was 
extremely unfair to the applicant. The matter might be viewed differently, 
but for the previous orders of the High Court. We donot mean to suggest 
that becanse a man told a lie once, for which he was adequately punished, 
he shonld ever afterwards be precluded from entering into a profession 
which is a means of honorable employment. But there would not be the 
same sympathy with the applicant as there updoubtedly is at present in 
the circumstances in which the application was refused. 
ane l 
Ways of necessity—iwhat are they ?—It is a common impression that 
a way of necessity may be demanded wherever a landowner finds that 
he has no access to his property except over the lands of others, That 
this impression is mistaken is shown by the case of Ellis v. Blue Moun- 
tain Ass'n, 41 Atl. Rep. 856, decided by the Supreme Court of New 
Hampshire, There the plaintiff owned a farm sittfated in the centre of 
Corbin Park—a game preserve. A public highway ranning completely 
through the park was the sole means of access to the farnt. The owner 
of the park prevailed on the town officials to exercise their “statutory 
authority and abolish this highway ; whereupon the plaintiff filed a bill 
_to have a way of necessity laid out and to have the park owner enjoined 
from allowing his wild animals to trespass on the plaintifi’s land, The 
injunction was granted, butthe way wasrefused. The result is peculiar. 


The farm is carefully protected for the plaintifi’s advantage, but he is ` 


unable legally to set foot on it. The Court place the decision on the 
ground that while necessity may serve as a basis for an implied grant 
or reservation, yet where, as here, there can be no question of grant or 
reservation necessity in itself cannot entitle to a way. In contradiction 
of this, reasoning, the early English cases laid emphasis on the bad 
policy of tying up lands, and granted ways on the ground “ that the 
public good required that the land should not be unoccupied.” Dutton v, 
Taylor, 2 Lutw. 1487. Later this reasoning was doubted by Lord 
Kenyon in Hawton v. Frearson, 8 T. R. 50; and in Bullard v, Harrison, 
5 . 
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4 Maule & S. 317, Lord Ellenborough held that, where no grant could 
be implied and where no prescription could be alleged, no degree of 
necessity could create an easement, The English law is settled in 
åccordance with this case. In America the courts almost without 
exception have. taken the same view. Tracy v. Atherton, 85 Vt. 52. 


` As a mattor of principle, the accepted 'doctrine seems correct, Tt is 
harsh dealing to allow one person to impose such a burden upon an utter . 
stranger for private advantage, and without compensation. It is hard to 
find a principle that will justly determine which of several surrounding 
landowners, all free from fault, must give gratis to the owner inside. 
The cases of grants implied from necessity can give no support to the 
contention against the principal case; for in these cases the way is not ` 
given because of the necessity in itself, but because the necessity has 
come to be considered proof that a way was intended to pass as incident 
to the original grant. The fact that the need of a way may suffice to 
show this intention is no ground for saying it will justify the appropria- 
tion of a stranger’s land. 


Again the reasons of pelog set forth'by Dutton v. Taylor are not so 
urgent practically as theoretically ; as a matter of fact land will rarely 
remain tied up any length of time for want of a way. There are several 
remedies. . The owner may sometimes, as he would have béen allowed. to 
do in this case, enter by license of the other landowner. He may often 
purchase a right of way. He may petition to have a highway laid out. 
He may linally be rif of the whole matter by selling out to the adjoining 
owners. . To grant such ways would radically disturb private property 
rights, and the hardships and injustice incident to this disturbance would 
seem to outweigh the benefits. It may then be said. both on principle 
` and authority that whatis generally termed a way of necessity is merely 
a necessary incident to a grant, that pure ‘necessity in itself cannot 
authorize the appropriation of another’s land, that the right to a way of 
necessity properly so called does not exist:—Harvard Law Review. 


* Š 


i Damages for mistakes in telegrams.—The accepted rule as to the 
damages recoverable for the breach of a contract to transmit a telegram 
is boldly ignored in a late case. The plaintiff gave to the defendant, a 
_ telegraph company, for transmission to his attorneys, a message which . 

read: “ Attach property for seven hundred ninety dollars ;” as delivered ! 
"ib read: “Even hundred ninety dollars.” The attorneys attached for 
the latter amount, and thereby the remainder of the plaintiff’s glaim was 


w 
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lost. The court assumed.in their decision that the defendants are liable 
for the full amount of this loss. Western U. T. Co. v. Beals, 76 N. W. 
Rep. 903 (Neb.). ` 


In the case of a negligent transmission of a telegram the courts have 
almost universally applied the gentral rule of Hadley v. Baxendale, 9 
Exch. 341, which limits the consequential damages for a breach of con- 
tract to those within the contemplation of the parties at the time of 
entering into the agreémoent. So in every case the struggle at the trial is 
to show one of two things : either an aetual notice, g given by the sender 
to the operator, ‘of the possibility of special damage, or a constructive 
notice given to him by the very words'of the message. Western U. T. 
Co. v. Landis, 18 Ill. App. 57; Squire v. Western U. ‘T, Co., 98-Mass. 
232. Upon the Tatter point there seem to be two lines of decisions, the 
first logically adhering to the rule and requiring the message to'give the 
operator specific notice of the possibility of loss, the second holding it 
sufficient if the business importance of the» message appears clearly. 
Primrose v. Western U. T. Oo., 154 U. S.I; Postal T. Co. v. Lathrop, 
131 Ill. 575. ‘In either case the remedy is notoriously inadequate. 
Accordingly, some fe w courts, not relying upon any principle but frankly 
recognizing the anomaly, have refused ‘to-apply the rule of Hadley Yi 
Baxendale, supra ; Western U. T. Co, T Way, 83 Ala. 542; ; Western U. T. 
Co. y Haynes. T7 ki 173. o ? ; 


This indica Jegulotioi, and er numerous pia ‘remedial sta.’ 
tutes, lead one to question whether the law of damages has bgenesproperly 
applied to the case of the telegram. Damages flowing ‘from-a breach of 
contract aro of two kinds,—direct and consequential. Itis omly in the 
ĉase of consequential losses that the rule of Hadley v. Baxendale is law. 
But-is not tho damage in the case in hand direct £ ? The direct loss, as 
in all cases of breach of contract, is the value of the contract, - The 
telegraph company has failed to deliver the information given to it; the 
value of the contract lost is, then, the value of the information trans: 
mitted. In an analogous case a common carrier without notice is held 
° for the value of a package negligently lost: So in the principal case 
the court correctly assumes that the measure of damages is the differencd 
between the sum attached for and the debt, -A solution of all difficulties, 
then; would seem tb be to recognize that the-loss of the intelligence i is # 
direct loss, and that the’ standard of damages ‘ia the inherent value of 


that information Harvard? Law Review. 
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Carriers—Throwing packages from moving trains—A news agent 
threw a package of papers from defendant's train while it was passing 
through a small station, and the package struck and injured the plain- 
tiff. The news agent was nota servant of the defendant, but it was 
customary to throw packages from the train. Held, that a nonsuit is 
not error. McGrath v? Eastern Ry. Co., 77 N. W. Rep. 136 (Minn.). 


The plaintiff ust show negligence on the part of the defendant; 
but, even if the act is nét done by a servant of the company, the courts 
hold it liable if the act is done ip accordance with a dangerous custom 
known to the company. Galloway v. Chicago B. R. Co., 56 Minn. 346 ; 
Snow v. Fitchburg R, B. Oo., 136 Mass. 552. The court in the principal 
case directed a nonsuit, on the ground that there was no evidence of 
negligence, since the custom was not dangerous. In a similar case, 
however,’ where a company allowed its employés to throw sticks of 
wood off the train at their various homes along the line, a nonsuit in 
the lower court was held tọ be error. Fletcher v. Baltimore § P.R. R. 
Co., 168 U. S. 135, There is very little authority on the point; but 
since it is purely a question of fact, it is hard to support the peremptory 
action taken by the court in the principal case, which seems very close 
to the line ;—Harvard Law Review. 


ee 

Contract—Damages—Mistake in Transmission of Telegram.—A mes- 
sage was given by the plaintiff to the defendants, a telegraph company, 
for tranamigsion to his attorneys, which read: “ Attach property for 
seven hundred rinety dollars;” as delivered it read: “ Even hundred 
ninety dollars.” The attorneys attached for the latter amount. Ina 
suit for the loss caused thereby : held, that the defendants are liable for 
the remainder of the plaintiff's claim. Western U. T. Co. v. Beals, 76 
N. W. Rep. 903 (Neb.) :—Harvard Law Review, i : 
7 . ee 

‘Contracts—Void conditions.—A clause in an ingurance policy pro- 
vided that no action thereon should be sustainable at law unless brought 
within twelve months after the occurrence of the loss. Held, that it is- 
against public policy to allow parties to fix a time within which an 
action may be brought different from that set in the Statute of Limi- 
tations, Omaha Fire Ins. Co. v. Drennan, 77 N. W. Rep. 67 (Neb.). 


The same result has been previously reached in Nebraska. Miller v, 
State Ins. Co., 54 Neb. 121, Accord, French v. Lafayette Ins. Co., 5 
McLean; 461, By the great weight of authority, however, the,clause in 
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the principal case is held to be valid. 2 Wood, Fire Inanrance, 2d ed., 
§ 460. What consideration of poliey or principle of. law is offended by 
such a. condition does not seem clear. The Statute of Limitations 
confers no new right of action but merely restricts the time, otherwise 
unlimited, within which an existing right may be asserted. It seems to 
be wholly within the spirit of this enactment, if hot in actual further- 
ance of its design, that parties, in forming a contract, should still 
further limit the time allowed them for bringing actions thereon. Cf 
Riddlesbarger v. Hartford Ins. Co., 7 Wall. 386. The holding in the 
principal case places an apparently unwarranted restriction on a person’s 
freedom to contract :—Harvard Law Review. 
áfa 

Oriminal Law—Arson.—A house was blown up with dynamite, and 
splinters were torn from the roof and fired by the explosion. Held, that 
this does not constitute arson. Landers v. State, 47 S. W. Rep. 1008 
(Tex., Cr., App.). . Ë 


The case raises a novel point, It is clear that the burning of parts 
of a house, already detached, is not arson. Mulligan v. State, 25 Tex. 
App. 199. In the principal case, however, the splinters were set on fire 
and detached simultaneously. The court, doubtless, reaches a sound 
result, for even if it could be said that the splinters were fired while at 
_ part of the house, still there was no burning of them in the sense of that 
term as used in connection with arson, till after ghey were detached. 
2 Bish., Cr. L., § 10 :—Harvard Law Review. . . ° 
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Property —Injunetion—Conmon-law-Copyright.—Complainant society. 
filed a bill to enjoin defendants from using, as an advertisement of a 
medicine, extracts from a committee report read at a meeting of com- 
plainant society. By affidavits it appeared that persons were present at 
the meeting who were not members, but it did not appear that the meets 
ing was open to the general public. On a-motion fora preliminary 
“injunction upon the affidavits; held, that publication of the report is not 
shown, and complainant is entitled to the relief asked. New Jersey State 
Denial Society v. Denticura Co., 41 Atl. Rep, 672 (N. J., Oh.). 


A common law right of property in an unpublished writing, what- 
- ever may be the theoretical objections to it, is generally recognised in 
thiscountry. Tompkins v. Halleck, 183 Mass. 32. But gf. Paske, B., in 
Jefferys v. Boosey, 4 H. L. ‘Cas. 815, 919. Publication then is held to 
dedicate bhis property to the public. No such dedication is found in the 
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principal case, and the conclusion seems correct. Too muck stress is 
perhaps laid on complainant’s intention not to dedicate ; no one. who pub- 
lishes a book intends to part with the work itself, as a piece of literary 
workmanship. ' Nor is the fiduciary position of the hearers of much 
importance as touching the mere fgct of publication.: Thé owner of the 
writing: is the, person*to look at; what he did is the question. Under 
áll: the circumstanses, the act of osin olaia society in the principal case 
hardly. constitutes an akandonment to the public at large. See.12 Harv: 
Low „Rev, öl :-~ Harvard Liaw Review. .. A . wine? 


7 Canl: a 


Quasi-contracts—Money paid for illegal purposes.—The defendant 
falsely, represented to the’ plaintiff that a criminal prosecution had been 
instituted against the latter, and obtained money from him to bribe the 
prosecuting ‘officer to stop proceedings. Held, that the piaintitt can 
recover the money. Smith v. Blachley, 41 Atl. Rep. 619 (Pa. ). 7 

es The ecigion seems correct. The plaintiff's illegal intention i in giving 
the. money to the defendant should not; bar his recovery unless it is 
against public policy. The "test applied by the courts in similar cases 
seems. to he, wheth er recovery will give effect to the illegal transaction, 
or whether it, will. prevent-its performance. Thus in the analogous case. 
of money paid under an illegal contract, it is generally held that the 
money can be recovered at any time before the contract is performed. 
Spring Co. v. Knowlton, 108 U. 8. 49; Duval v. Wellman; 124 N. Y. 156 ; 
Taylor v. Bowers, 1 Q. B. D. 300. But when the illegal transaction i is 
partly or,wholly performed, the courts will not allow either party to take 
advantage. of its illegality; and therefore money. paid under it cannot be 
recovered, Kearley v, Thomson; 24 Q. B. D. 742; Tyler v, Carlisle; 79 
Me. 210. In the principal case the. money had: never been applied as 
the defendant represented, and Since the plaintiff -did not. rely.on any, 
illegal contract, and, the transaction was still- -unperformed, recovery:was 
aan allowed; Catts v. Phalen, 2 How .876: vrari Law; ennan; 
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Trusts—Fraud’ “by agent-— Statute’ of frauds.—Defendant orally 
agreed to act. as agent for. plaintiffs to purchase certain land in ‘their 
name. . He, however, had the conveyance made out to: himself, paid for 
it: with his own money and denied: the: agency., Held, that defendant is’ 
liable | to plaintiffs as trustee ex maleficio. Halsoll v. Wise: Conny Coat 
Con 47; 8. W.,Rep, 1017 (Tox, Ciy. App:). ¢ Loin tle e 


= 
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. -There is mùch authority’ holding that the defendant is not liable on. 
these facts, on the ground that the trust is created by the agreement of 
agency, and so is within the section of the Statute of Frauds requiring 
declarations of trusts in land tobe in writing. Burden v. Sheridan, 
36 Towa, 125; Nestal v. Schmid, 29,N. J. Eq. 458. The result in the 
principal case seems more just and to be reached "by sounder reasoning. 
Agency, though created by an agreement, is properly e relation or status, 
which, for a particular purpose, is fiduciary, aud involves the devotion, 
of the agent to his principal’s interests. An abuse by the agent of this 
fiduciary relation is a fraud on his principal, and renders him liable for 
the proceeds of his wrongful act ab a constructive trustee. This trust, 
then, really results by operation of law, and so is not within the Statute 
of Frauds. Browne, Statute of Frauds, § 96; Winn v. Dillon, 27 Miss. 
494; Jenkins v. Eldredge, 3 Story, 181, 290 :—Harvard Law Review.. 





N otes of Américan Cases. 


ne ‘The eal ‘thet: a dianes bank i is bound to know the RTN of 
its, depositor is applied in First Nat. Bank of Belmont v. First Nat. 
Bank of Barnessvie (Ohio) 41 L. R. A, 584, with the effect of deny, 
ing the right of a bank: which has paid a forged check to obtain rox 
payment from the party to which it paid the money. 


Ao UP es, SP . a2. leTass ieg 
The fact that a bank depositor procures.a ruber stamp. which will 
make a facsimile of hisisignature, while the bank. has no hotice. of that 
fact, is. held; in Robb .v. Pennsylvania .Company: for „Insurance. (Pas ) 41 
‘L. R. A. 695, to be insufficient ground for charging him.with the.losg 
when the bank pays a check to which his name was forged by a clerk 
who clandestinely obtained and uséd ‘the stamp for that purpose. 
Ye GAYA l i, Poa te Ee get he A bees pad 
“ A woman who tindertook to get ona mixed train At a distance 
from the depdt while the train was ‘being made: up, without any’ invita: 
tion to get on it at that place, is held, in Jones v. New York Central 
gH. "R. R. Co. (N. Y.) 4L. R. A. 490, to have no right of action for 
injuries | sustained by the sudden jolting of the car as she was getting on, 


Ber S T ir Se oe 3 oe gg 
An experienced traveller "who steps out of a sleeping car atid falls 
upon the rack when he supposes ‘he is entering the car closet, while 
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the train is REA through a tumel and the car is dark, at about 6 
o'clock in the morning, is held, in Pipper v. New York Oentra & H. R R. 
Oo, (N. Y.) 41 L. R. A. 724, to be guilty of such negligence as will 
preclude his recovery even if the carrier is negligent, 


a l m 
An agreement by an attorney to prosecute a suit entirely at his 


own expense, in considemtion of one half the recovery, is held, in Jokn- 
son v. Van Wyth (D, C.) 41 L, R, A. 520, to be void for champerty. 


ee 
`: The question whether contributory negligence. as a defense is to be 
determined by the law of the forum or the law of the place of injury is 


one of some novelty, but it is held, in Louisville & N. R. Co. v. Whitlow 
(Ky.) 41 L. R. A, 614, that the law of the place of injury governs, 


j «k 
A State constitution reducing the number of a grand jury and per- 
mitting conviction by less than a tinanimous vote of the petit jury is 
held, in Statė v. Ouldwell (La.) 41 L. R. A. 718, to be valið as applied 
to the prosecution of crimes previously committed, and not to be an ex 
post facto law, because the changes relate merely to the remedy, 


a*« 


A statute makihg it an offense to have possession of prohibited 
articles which are of no lawful nse, such as a record of numbers drawn 
in a lottery,” or of a lottery ticket, is held, in Ford y. State (Md.) 4] 
L. R. A. 551, to be constitutional, and ignorance of the character of the 
articles is held to constitute no. defense. 


«se 
The measure of damages for coal taken by a tenant in common 
withotit right, but in good faith, believing he had title, is held, in Keys 
v, Pittsburg & W. Cool Oo, (Chio) 41 L. R. A. 681, to be of the value 
u the coal in place at the time it was mined. 


sx 

An electric passenger railroad on a country high way is held, in 

Zehren v. Milwaukee Electric R. & L, Co. (Wis.) 41 L. R. A. 575, to 

constitute an additional burden which requires the consent of the abnt- 
ting owner and payment of compensation, 


= Š 
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| A Bible containing names aŭd dates:‘of birth‘ of’ members of the 
family is held, in Supreme Council of the Golden Star Fraternity Cenkink 
lin (N. J.) Al L. R. A. 449, to be inadmissible a evidence of thé age of 
a person, when there is no proof when or by whom the entries were 
made, or of the ‘writer's knowledg® of the factg, or that.the persons 
~named therein had ever acknowledged the authenticity of the record. 


% a 
* k we 


The rale that a presumption of negligence does not arise from the 
-fact of an injury is applied in Benedick v. Petta (Md.) 41 L, R, A. 478, 
where a person on @ mimic railway was on & car when if entered a 
-tunnel but-was not on it when it emerged and was found, unconscious 
in the tunnel, while other persons passed through safely, and there 
was no defect in, or abnormal condition affecting, the means of 


transportation. 
\ xe : 

The presumption against. suicide is held, in John v. Northwestern 
Mut.. Rel. Asso, (Wis.) 41 L. R. A. 587, insufficient to sustain a -canse 
“of action for accident insurance, where the insured went to bed as usual, 
„was found next morning in an underground. cistern back of the house, 
-with underclothes, pants, and stockings on, but. no coat, and the open- 
-ing to the cistern was 15 by 20 inches. - : 
2 3 . 8 .e ae , he 
<1. Preference of usurious debts is held, in. Hillér v. Hills (Miss.) 41 
th. R. A. 707, to make an assignment for the benefit of creditors void. 
This is a subject on which there are not many authorities, and these 
-are not agreed, but their effect is shown in a note to this case. 


+ 
* * . 


Payments by the maker of a note are’ held, in, Maddow v. Duncan 
(Mo.) 41 L. R, A. 581, ineffectual to interrupt „the ranning of statute of 
limitations as to an indorser. , l : 

. A partial payment by a principal debtor or his absence from the state 
is held, in Mzoingo v. Ross (Ind.) 41 L.R. A. 612, ineffectual to suspend 
-or interrupt the statute of limitations in favor of his surety. — . 


c *# oo 
oe eK. se wt os 


.- The theory that a landowner owes no.duty of protection to a tres- 
‘passer upon his Tand when the owner does-not know of the trespass or 
jn any manner induce it is denied in O’Learg v. Brooks Elevator Oo, 
(N. D.) $1 L, R. A. 677, and, as he owes him no duty, it is held that he 

“6 f z 
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cannot be liable for negligénce toward him. This was a- case of injury 
to a child by a dangerous shaft-or tumbling rod running Soross a place: 
where boys were sometimes accustomed toplay. ' SPS Btn Ph 


' z” 

The theory that, he ere A of a cere or guardian can be 
imputed to an infant so as to preclude its right of action against a third 
person for negligence, which has been gradually repudiated in nearly all: 
jurisdictions, 1 is now repudiated also in Indiana, in the case of Evansille 
v. Senhenn (Ind. ) 41 Ih R. Ae 728, which overrules Bee decisions o on: 
she subject. 7 : 

+% 

The ineligibility of a woman to be a notary public is decided in state, 
ren rel. Monnett v. -Adams (Ohio) 41 L. R. A. 727, on the ground that the: 
Constitution requires every officer to be an elector and ¢ every elector to Bo: 


a male citizen. : 
. «s 
Liability.of a ‘partner for`a penalty on account of the acts'of a 
co-partner, done without his knowledge or consent, is denied in Willams- 
‘v. Hendricks (Ala.) 41 L. R. A. 650, in a-case as to a penalty for cutting: - 
trees, ‘ But the liability of an employer in a penalty for the acts of his 
employé is sustained in Bryan v. Alder (Wis.), 41 L.R. A. 658, where 
the penalty was imposed for refusal to serve a colored patron in an eating 
house. On the other hand, the employer’s penal liability for-an over- 
charge by a conduct&r, which was not authorized or approved by the 
einployer, if denied wn. Hall v. Norfold & W. R. Oo. (W. Va) 41 L. R. 
A. 669. ' A qħestioi of great interest raised by these cases, asto the cri- 
minal and penal liability of a.person for the act: of his co-partner, servant, 
or agent is considered in an extensive note to these cases, reviewing the 
large number of decisions which touch the matter. The decisions are- 
conflicting, but .there.are many which hold an employer liable to a 
‘penalty for acts of servants or agents which he has not ;, atthorized, ae 
they are donè in the scope of employment. ; 
ts . : me hs ® cot i 
The suspension. of i a pupil because of a misconduct of the pupil's 
mother in entering the school room during school hours and using offensive 
or insulting ‘language tö tha teacher is upheld in Board of Education of 
Cartersville v. Purse (Ga.) 41 L. R. A. 593, even if the child had not been 
guilty of any violation of therules of the school. ' This decision is a novel 
‘one, but theré ave. many: cases concerning’ the suspension or-expulsion of 


papile’ which ‘aire e presented i in the annotation to Je Cage. . ere 
r a . 
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The exaction of toll from a bicycle rider ‘on:a turnpike is held, in 
Gloucester $ S. Trup Co. v. Leppee (NJ) 41 Ly R.’ A457, to bé 
unathorized by a-charter giving a right to toll for every. carriage drawn 
by one or more beasts, and the right to.stop any person driving any 
carriage of burden or pleasure who attempts to’gass the gates. ‘without 
paying toll. oe 


s 
po -. ; 


The use of the name ofa placeas a trademark for shoes.which.are not 


made there, in order- to get the advantage ofthe repution of shoes, made 
at-that place, is held, in Coelman,;B. g- W. Cory. Dannenberg Co, (Ga.) 
41 L. R. A. 470, to be such a.deception as would prevent: the protection 
of such trademark by a court of equity... 4.7, 7 f 


feos tg er 7 eee ht tk a , 
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Coercion of a jury for which a verdict will be avoided is held, in 
People v. Sehldon (N. Y.) 41 L. R. A. 644, to be shown when the jury 
agreed only after being out eighty-four hours, without beds or cots during 
forty of which they were confined in a small room, and had reason to 
believe, from the remarks of the court and the treatment given them, 
that a still longer confinement on chairs and benches was in store for 
them, while the judge also told them, on a report that they could not 
agree, that their failure to agree was “almost to confess incompetency.” 


e*x e 


Taking testimony away from the court room, af the ‘house of the- 
plaintiff, to which judge and juriors go for that purpose, against the- 
defendant’s objection, is held, in Selleck v, Janaville (Wis.) 41 L. R. A. 
563, to be, at most, an irregularity which is not sufficient to deprive the 
court of jurisdiction or nullify the judgment, The decisions as to the 
validity of proceedings in the course of a trial outside the court room 
are nob: numerous, but those that have been made are presented in a 
note to this case. : 


* 
& € 


Absence of a judge from the court room for about twenty minutes 
on atrial for felony, which goes on during his absence with a member 
of the bar presiding, is held, in Ællerbee v. Staate (Miss.) 41 L. R. A. 
569, to amount to a dissolution of the court which makes the trail void. 
This decision is sustained by a considerable body of prior decisions. on 
the subject, which are collected in the annotation to the case. 


iS P ` ~ * 
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-The unborn. heirs of a person against whose estate an action is 
brought to establish claims, to. which living heirs of the same class are 
made parties, are regarded, in Horrison v; Turnbell (Va.) 41 E. R. A; 
703, as parties by representation and bound by the decree as sepoinally 
as.if they had actually been parties to the action. 

’ r 
The right of passłge on a navigable stream is held, in Coyne v. 

Mississipi & E River Boom Oo. (Minn.) 4l L. R. A. 494, to be a com- 
mon and paramount right, which includes the right to float logs, if they 
‘are driven in an ordinarily careful and prudent manner, and in such case 
the party driving them is not liable for damages which may result-+to 
riparian owners, This decision‘is supported in the main by the other 
«cases on the subject, which are collected in the annotation thereto, 


‘The Madras Ano Jowl. 


Pane IV.] "APRIL 1899. « [Von IX. 














TOPICS OF MALABAR LAW. 
I.—Joint Family. 


There is, perhaps, no district which contains such a miscel- 
lancous collection of communities, that have not coalesced intoa singlo 
body,as Malabar. Outsiders regard the District as full of mystery, 
and have no very definite conception $f it or of the people that 
inhabit it. Even Judges are afraid to grapple with any question 
which arises for solution with regard to succession or the land- 
tenures of the District. With the single exception of Mr. 
H. Wigram, a distinguished Judge who presided over the District 
Court of South Malabar for a number of years, hardly one of the 
numerous writers who have treated of Malabar and of its usages, 
has attempted to make any scientific study of the rules that governe 
the various communities constituting the people of Malabay. 


On the surface, the customs of the District appear to be very 
dissimilar to what obtain elsewhere, and exercise a strong fascina- 
tion over those who visit Malabar. And this apparent dissimilarity 
has led to a notion that Malabar is a world by itself, and that 
Malabar Law is a body of usages and customs that have very 
little in common with the Hindu Law that prevails elsewhere in 
Southern India, although it is admitted that the inhabitants of 
Malabar are as much Hindus as people elsewhere and are in their 
religious and social life governed by the same Sastras that rule the 
Hindus of the East Coast. We propose to treat of certain import-‘ 
ant topiċs of Malabar Law and to show that, in so far as the law of 
the joint family life is concerned, the law of the Nayars and the ° 
law of the Nambudiries differ but very slightly from the Hindu 
Law according to the Mitakshara that governs the province of 
Madras e generally except with regard to the rule of Partibility 


Ae 
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of joint-family property. We shall attempt to point out ‘that 
there is no justification for supposing that questions of Malabar 
Law are sui generis, bearing no analogy to the Mitakshara Law 
and incapable of being illuminated by the light that has long 
been thrown on questions arising under the Mitakshara Law. 
The variances, in fact, between the Mitakshara Law and Malabar 
Law will (on close examination) be traceable to a few fundamental 
‘differences which we Shall indicate more clearly at once. The 
real difficulty, in Malabar Law is that it presents a considerable 
admixture of the rules obtaining amongst the communities that 
originally occupied Malabar and those that migrated to it from 
other countries. We must at the, outset remember that of the 
people of Malabar a considerable fraction consists of emigrants 
from various other parts of Southern India, The indigenous in- 
habitants are supposed to be those governed by Marumakkatiayam 
Law or the Law of Succession through nophews instead of’ sons. _ 
These are the Nayars or Sudras, and some other classes below 
them. 


The Nambudiries or ancient Brahmins of Malabar, it is believed P 
are not really an indigenous sect, but emigrants of a very early 
` gilate. According to’ the opinion of Justice Muthusamy Tyer in 
, Vasudevan v. Secretary of State for India, they migrated to Malabar 

about 12 or 15 hundred years ago. (See I. L. R., 11 M. 181.) 
We have heard a tradition that their original place was on 
the banks of the Godavari in the Teluge country. A good deal 
may be urged in support of this tradition; but whether it is true 
or not is a matter of little importance for our purposes. The 
Nambudiries carried their law with them, that is, the law according 
to the Mitakshara as it was understood at the time of their migra- 
tion, But in some respects they adopted the usages of the Marumak- 
kattayam community and the law governing the Nambudiries is now, 
therefore, the Mitakshara law modified by some rules of the law. 
which obtains amongst the Marumakkattayam N ayars. And in the 
persent day the law of the Nambudiries is as peculiar as Marumak- 
kattayam law, and in many cases more difficult of ascertain- 
ment and definition, But the, Nambudiries were only the first 
batch of immigrants. Various classes have from time to time 
migrated to Malabar from various parts of Southern India, and 
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in course of time they his in greater or less: degree allowed 
their own personal law to be modified by the Marumakkattayam 
law of property and succession. And in cases arising bétween 
members of various communities it would be important to ascer- 
tain whether they were immigrants of a yecent or early date 
in order to be able to decide what the law governing them is. We 
may at once mention that one large and importaht class of immi- 
grants have remained absolutely untouched by the customs of 
Malabar, namely, the Tamilian Brahmins, sometimes known as 
Pattars, whose chief settlement at first was in the Talug of Palghat. 
It will be unnecessary to speak of this class again in treating of 
questions connected with Malabar Law, as they in no way differ from 
the Tamilian Brahmin in other districts of the Presidency. But 
the Sudras and the other lower castes that immigrated to Malabar 
early have, as we have already indicated, scarcely remained un- 
touched ; and have, in many cases, becomé closely assimilated to the 
- indigenous Sudras. But still it will be found that they have rar ely 
adopted intact all the usages governing the Marumakkattayam 
Nayars; and especially have they shown disinclination to follow 
them in matters relating to marriage. It will, therefore, be found 
(what at first strikes a foreigner as curious) that while amongst the 


indigenous high class Marumakkattayam Sudras, there is absence g 


of a legal marriage, such is not the case amongst several classes 
that are far below them in the social scale. Ih the cate df many 
communities the chief difficulty is to find out what tules of their 
ancient personal law they retain, and wherein they have adopted 
the rules they found to obtain in the Marumakkatayam community 
that occupied the country of their adoption. We may mention 
amongst them the industrious and thriving community of Tiyas or 
Eluvas, whose home is by many supposed to have been the island of 
Ceylon. In South Malabar, the Tiyas generally retain their own 
law of succession in the line of sons modified to some extent by 
-peculiar customs which are often due to the inferior development 
of the idea of peculiar or separate property and to the influence of 
the Marumakkattayam Law which obtains around them. In North 
Malabar, the Tiyas show far greater resemblance to the Marumak. ` 
_kattayam Nayars, and their law is the Marumakkattayam Law itself. 
And to us it seems.a moot point whether the Tiyas of North Malabar 
were imtnigrants at all from foreign lands. In Travancore, and we 


« 
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_ believe also in Cochin, the law governing Tiyas-or Eluvans is a 
hybrid of Makkattayam and Marumakkatayam rules. We should also 
‘mention that the Marumakkattayam Law obtains not only amongst 
‘Hindus but also amongst Muhammadans in North Malabar. This 
is due to the fact that they weré converts from Hinduism and did 
not change their Jaw of property when they changed their religion, 
- While, therefore; the religion of Mahomet and the ordinances of his 
-followers governed their religious and social life, itis strangely inter- 
mingled with the rules of propérty and of succession that govern the 
‘Nayars. Their rules of marriage are exactly identical with those 
that govern other Muhammadans ; but their rules of property are 
‘regulated according to Marumakkattayam Law. Sometimes we find 
that the rules of Muhammadan law modify those of Marumakkat- 
tayam Law, especially with regard to self-acquired property. And we 
“shall find certain curioug problems arising out of the admixture of 
these two diverse elements. But we shall not stop to examine them 
“now, With these preliminary observations we shall proceed to 
consider the nature of the joint-family in Malabar ; and in treating 
of this question as of othor questions her Saer, we shall deal 
separately with the Marumakkattayam Law of the Nayars and the 
Makkattayam Law of the Nambudiries. The law of those Tiyas and 
Muhammadans who are governed by Marumakkattayam Law being 
identicgl with that? governing the Nayars gener ally, it will not be 
necessary to, notice them separately. 


The joint-family in a Marumakkatayam Nayar Tarwad consists 
‘of a mother and her male and female children , and the children of 
her female children, and so on. The issue of male children do, not 
belong to their Tarwad, but to the Tarwad of their consorts. The 
property belonging to the Tarwad is the property of all the males 
. ‘and females that compose it. Everybody has equal rights, whether 
male or female. Supposing there are three daughters with an ` 
unequal number of children each, the children by one daughter 
cannot, as a body, claim an equality of rights with the children of 
_ another daughter. In fact, the family consists of individuals with 
equal rights and does not recognise any rights in branches as such. 
‘Supposing a division takes place with the consent of all, everybody, 
whethor male or female, adult or infant, would bo -entitled to an 
equal sharo. A Tarwad, no- doubt, is said to consist of*so many 
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Tavalis, ie., lines of aias: and when a aio takes place, 
it is generally split up according to Tavalis ; that is, those des- 
cended from the same mother, or it may be from the same grand- 
mother, while separating themselves from the Tarwad as a whole 
form themselves into a new Tarwad instead of living separately 
as individuals. But this is only for convenience’ sake, and it is not 
the fact that children by one mother are given as’ much as children 
by those of any of her sisters, irrespective of the number of children 
that each has. Division in other wérds is made, not per stirpes, but 
per capita. Nor is it always the case that the children of one 
mother or the members of one Tavali cling together after a division. 
Sometimes members of different Tavalis remain together undivided 
after division while some members of a Tavali prefer to be separated. 
from the other members of it. The question whether every indi- 
vidual has equal rights, however, has never been definitely decided 
judicially. Inasmuch as the Courts have laid down that there can 
be no division in a Marumakkattayam Tarwad, except with the 
consent of all the members, the question has not arisen directly for 
decision. The extent of the shares of the individual has, of course, 
to be determined by mutual consent, jnasmuch as otherwise there 
could be no division at all. But suppose there are minors in a 
family, and the adult members acting together on behalf of them- e 
selves and the minors divide the properties, *the question would 
then arise ‘in what manner they should effect a divisipn, sô $ that it may 
be binding on the minors too?’ We have no doubt that division is 
usually made per capita, though the Tarwad is separated according 
to the Tavalis, i.¢., after the division, it is generally the members 
of the same Tavali that continue to live together as members of ono 
Tarwad. It seems to stand to reason that every member should 
have an equal right. For suppose the common ancestor had 
one daughter and five sons, and the daughtcr has a number of 
children, some of whom are daughters, and the females amongst _ 
these latter again have a number of children each, what would 
be the effect of effecting a division per stirpes? The five sons of 
the common ancestor would be entitled to five-sixth of the property, 
with power each to alienate it as he pleases, and only a sixth of the 
family property would remain available for division amongst those 
who continue the Tarwad. And. if the males amongst the children 
of the laughter again each take away.as much as each of their 
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. : 
sisters with their children with powers to alienate it, only a very 


. Small fraction indeed of the property would descend to those 


who can continue the Tarwad. This is probably the reason why 
the understanding amongst the people always has been that every 
individual born in the Tarwad hàs an equal right with every other 
individual. 


Mr. Wigram says (see page 6 of his Malabar Law and Custom) 
that in 1810 ¢ho Provincial Court of the Western Division held that 
“ if partition was made, it must be per stirpes and not per capita.” 
Mr. Strange in his Mannal of Hindu Law, page 389, observes 
that division would be according to 'Tavalis or branches of the 
family, that is, the property would be primarily divided among the 
sisters of. the common ancestor, these giving rise to branches, 
and afterwards amon g their progeny. Mr. Strange does not mention 
brothers, Should they not get as much as the sisters, or what are 
their rights? Mr. Strange himself in speaking of the necessity of the 
consent of the Anandravans to validate a sale of Tarwad property 
says: “That the reason of the rule is that all the Anandravans are 
held to have a common interest in the family possessions.” See 
page 67 of Wigram’s Commentary. Mr. Holloway, as Sub-Judge, 
speaking on the same subject, observed thus: “The principle upon 
which restriction is placed upon the right of a Jenmi to dispose is 
that, in, fact, the law regards all the descendants of the common 
ancestor in the female line as joint-tenants of the property whose 
assent must be procured to the alienation of the property.” Here, 
Mr. Holloway is, of course, speaking of the males also, because the rulo 
has been supposed to be that the consent of the male Anandravans 
also should be taken before a sale is made. See Edathil Itti v. 
Kopashan Nayar, 1 M. H. 0., 222 ; Kondi Menon v. Sranginreagatta 
Ahammada, Ib. 248 ; Kaipreta Ramen v, Makkaiyil Mutoren, Ib. 859 ; 
Koran Nair v. Chandu Nayar, 3. M. H. O. 8.294; Kunhamod Hajee 
v. Kuttiath Hajee, I.L. R.,3. M, 170 ; Krishnan v. A ppu, 6 Travancore 
Law Reports, p. 49. We are not aware that the High Court has 
ever laid down the law in the way that the Provincial, Court or 


“Mr. Strange understand it. 


In Subhu Heggady v. Thongu An Aliyasantana Case, 4M. H. 
C. R. 196 at page 201, the Madras High Court observes that “the 
legal right to the family property is vested in the female members 
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of the family jointly but for little other practical” purpose than 
regulating the course of succéssion.” This observation is based 
upon a text of Bhutala Pandia, a now discredited work, and is 
intended only to show that no single female member has a right to 
live apart from the family and claim a separate allowance for 
maintenance from the income of the family ‘property. The question 
whether males have an equal right of ownership with females did 
not arise, and we do not think that the Court intended in any way to 
negative the right of males to an equal right of ownership with 
females. Anyhow, the remark founded, as it ison Bhutala Pandya, 
is not applicable to Malabar. The position of women has been 
sometimes supposed to be somewhat higher than that of males in the 
Aliyasantana system, though in our opinion it refers only to their 
being the perpetuators of the line, and does not indicate any 
higher rights of ownership in them than in their unclos or brothers 
who constitute the male members of the family. 


In Todd v. P. P. Kunhamod Haju, I. L. R.3, M. 174, the Madras 
High Court (Turner, O. J., and Muthusamy Iyer, J.) say: ‘The’ 
law governing the property of a Tarwad has not reached the same 
stage of development as the law regulating the joint property of 
the Hindu family. Not only in the former case is succession traced 
to females, but the proper ties is indissoluble ; so that the members of 
the family may be said to have rather rights out of the family than 
rights to the family..... The family and not the individual 
is what we term the social unit..... The individual wight of 
the members of the Tarwad is so feeble that it is not competent 
to any one of them to insist ona partition. The males take interests 
in the Tarwad property which endure only for their lives, but do 
not pass to their offspring, nor available for their private debts.” 
The learned Judges are evidently of opinion that males like females 
are owners and the interests of both are only for their lives. The 
difference between the two is that while the children of the females 
become co-owners by birth, the children of the males being members ` 
of different Tarwads derive no interest in the property of their 
fathers. 

Dr. Ormsby in his Outlines of Murumakkattayam Law as 


administered by the High Court of Travancore says (see page 2): 
“That where a division takes place, it will usually be according to 
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Tavalis or number of females of tho original ancestor, each Tavali 
may similarly be sub-dividod should the members consent thereto, 
and so on, until individual proprietorship is arrived at.” The 
learned author says: “I am not aware if this rule has ever been 
questioned.” He does not cite,ebowever, any authority for his posi- 
tion, and we are not in a position to say whether he is not merely 
accepting Mr, Strange’s proposition as laying down correctly the 
_ law on tho subject, 


He observes (see page 2 of the introduction) : “The descent is 
to nephews, that is, a man’s heirs are not his sons, his grandchildren, 
&c., his father, his father’s son’s, &c., but his sisters, sister’s daugh- 
ters, mothers’ daughters’ daughters, mother, mother’s sisters, and 
so on, male descendants of these being entitled to maintenance and to 
management of family possessions, but not, strictly speaking, being 
entitled to inherit.” Ft will be observed that while the author 
begins with saying that the descent is to nephows, he really excludes 
néphews and all other males from inheritance, and says they are 
entitled only to maintenance. We fail to see what authority there is 
for the exclusion of males, or on what reasoning the author would 
supportit. See Varnakode Narayan Nambudri v. Varnakode Narayan 
Nambudri, I. L.R.,2 M., 829. Itis conceded that the right of manage-. 
ment isin the males, and so long as there is any male of adult age, no 
female? however old, is entitled to manage. Whence this right of 
management, if they are not co-owners along with the female 
members of the property they are entitled to manage? A mere right 
to maintenance cannot give a right to manage as against those who 
are owners. It will be remembered that,the right to manage is one 
which the senior male cannot be deprived of, except for grave mis- 
management or gross incompetence and by decree of Court. Now, 
can such a right be traced to a right to maintenance? We do not 
rest the equal ownership of males on their right to manage. We 
are aware that until recently, at any rate, the right to manage or 
ejamanship was believed to be vested in the senior female amongst 
the followers of the Aliyasantana or Marumakkattayam. system in 
S. Canara; and in the Kovilagoms of the Zamorin’s family in 
S. Malabar and of some other families, the management is vested 
in senior females. The right of ownership does not necessarily 
give a right to management. Females though they admittedly 
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have the right of ownership in the Tarwad property are excluded 
from management while there areadult males on account of their 
inferior capacity to manage. But we think that the existence of 
the right to manage is a strong argument in favour of the right of 
ownership. It has been held both by the Madras and Travancore 
High Courts that the last member of a Tarwad, whether male 
or female, has power to alienate the Tarwad ‘property, (Alami 
v, Komu, I. L. R, 12 M., 126; Narayani x? Sirkar, 1 Travancore 
Law Reports, p. 92). The only basis for the view that males have no 
right of ownership is that they do not þecome a stock of descent as 
their children do not belong to their Tarwad. But this, in our 
opinion, is no reason for concluding that the males are not co- 
owners with females, and such a view is altogether opposed to the 
accepted notions of ownership among the followers of the Marumak- 
kattayam system. e 


Mr. Grady also seems of the same opinion, Hindu Law, p. 310. 
Tt will be observed that he, like Mr. Strange, takes no note of the 
sons, but says that divisian will take place according to the number 
of daughters. With all respect to Mr. Strange and Dr. Ormsby, 
we. cannot help saying that their view is not in accordance with 
the accepted conceptions of the community to whom the law applies 
and according to which division is ordinarily carried on by them. 
And we also think that in the interests of the Tarwad, the sąfer rule 
to lay down is, every one, male or female, has ar equal share in 


the property. ` . `. 


Tt has now been taken as fairly established both in the Native 
States of Travancore and Cochin and in British Courts that no 
member of a Marumakkattayam 'Tarwad can claim division ag a 
matter of right, and every member can resist partition if he does 
not like it, In other words the unanimous vote of the members is 
necessary to effect a partition. See Ormsby’s Outlines. of Maru- 
makkattayam law, page 1; Wigram, pp. 6and 7. It seems to us 
to be doubtfnl whether the rule in its strict form is not really due 
to the British Courts. It seems extremely unlikely that a single 
member should have been given the right to resist the will of 
the majority of the Tarwad to resist a partition. Where there 
is a general consensus .of opinion among members that division 
would be expedient or beneficent, a division was, we think, generally 
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allowed, notwithstanding the dissent of a small minority. Mr.. 
Wigram refers (see page 6) to a case decided in 1810, in which the 

individual share of a member of a Marumakkattayam family was 

held liable to be sold for debts contracted by him. This necessarily 

presupposes the right in the purchaser to enforce his right by a 

division of the property so as to separate the share belonging to his 

judgment-debtorn’ He refers also to an opinion given by Sudder 

Court Pandits in 1854 that where a junior member of a Nambudri 

family marriés, he may enforce a division of the family property. 


Tt seems to us that the English Judges after the establishment 
of the British Courts conceiving that a non-division js the logical 
consequence of a system of law “which vests the property in the 
females of a family” rigidly enforced the rule of impartibility con- 
trary to the common practice among the people. In Munda Chetty 
v. Phimmaju Hensu, 1 M. H. C. 380 at p. 388, which was a case 
under the Aliyasantana system, Mr. Justice Holloway observed 
as follows :— i 


“Tt has not been disputed, as indeed it could not be, that the 
compulsory division of the family property is wholly opposed to 
the authorities on which the Aliyasantana system of inheritance 

rests.” The reference is to Bhutala Pandya’s Kuttu whose autho: 
* rity has been now gonsiderably shaken, and it has no application to 
Malabaf. #‘Tt is equally opposed to the principle of that system 
which vests the property in the females of the family. . . . If this 
indisputable rule has been abrogated by the decision of the highest 
Court of Appeal upon the question distinctly raised before it, how-- 
ever much I should have lamented that J udges have overstepped 
their proper duty of declaring law, I should as in the case of Hindu 
wills have followed them. Here, however, the only decisions 
produced are those of inferior Courts influenced by their views. of ° 
expediency with particular cases before them, and still more singu- 
larly decisions in which while violating the law, those Courts have 
admitted its existence. Decisions dividing family property have 
also been passed in Malabar. And it is one of the claims of our late 
colleague, Mr. Justice Strange, upon that respect which we all feel 
for him, that he successfully resisted the attempts of Lower Courts, 

also acting upon their views of expediency to introduce foreign 
admixtures Into a law, of which whatever may be thought of its 
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policy, none can deny the consistency with the theory upon which it 
_ is based.” 


The above quotation indicates the spirit in which the law was 
laid down by the learned Judge, He took it that succession 
through females involves impartibility of the’ property, and was 
resolved to prevent foreign admixtures into the system. ` It may be 
noted that in the case referred to, that both the District Munsif and 
the Sudder Ameen who were probably gentlemen acquainted with 
the practice among the followers of the Aliyasantana law, had 
allowed division ; and on remand, the Civil Judge observed that 
division of family property had been allowed in numerous suits 
since the year 1825, and submitted those decrees for the informa- 
tion of the High Court. We suspect that as pointed out by Hollo- 
way, J., division was equally common in Malabar; we do not see 
that noh-divisibility follows logically frem. succession through - 
females. And if it did, the question would still be not what would 
make the system logically perfect, but what were the usages 
amongst the communities who are governed by it. Before the British 
Courts, the Native Rajahs or the local Pauchayets used to decide all 
the disputes.’ It is extremely unlikely that they would have allowed 
a single factious member to insist on the Tarwad remaining joint in 
opposition to the general will of the Varwad. „And as a rule, the 
majority of the members might enter into a family Kayarsand lay 
down rules for the management of the family property. Jt seems to us 
that this is one of those cases where the beneficial growth of the custo- 
mary law was arrested by courts that were not altogether well- 
informed as to conditions of the society to which the law applied. 
The law of property amongst the followers of Marumakkattayam is 
based completely on usage, and it would have been well if the British 
exponents of that law had allowed more weight to the views of 
the people than to their notions of a perfect system of Marumak~ 
kattayam law which is nowhere expounded in writing. This is the 
more to be regretted as experience is making it manifest every 
day that compulsory non-division by no means helps the economical 
or social progress of a people. But, ‘we must admit that so far as 
Malabar is concerned the law of impartibility has been laid down 
by the highest court ever since the year 1814 (See 1 S. D. 118), 
and -thise is the view upon which the Marumakkattayam people 


146 Tit MADRAS LAW JOURNAL: [von 4%. 
have acted for a long time. There has been no express decision 
during recent years on the question, But this is no doubt due to 
the fact that no one has thought it worth while raising the question 
and the people have acquiesced in the law as laid down by the 
-courts. We are afraid that it? is now too late for the courts to 
go back, although, perhaps, reasons may be adduced for hold- 
ing that the law of Stare decis is not applicable to a case of 
this kind. š 


Notwithstanding a division it is open to the members who 
havə divided to re-unite and live together again as members 
of an undivided family. The rights of the members after 
such reunion wọuld, we bolieve, be precisely the same as they were 
before division. Where divided members throw their property 
together and live in commensality, the presumption will be that 

-they have reunited’ to ‘form an undivided Tarwad again in the 
absence of circumstances to show that they intended merely to 
become tenants-in-common. . The result will be, we think, that they 
cannot divide again except with the unanimous assent of all. Some- 
times Tavalis that were never undivided within their memory may 
unite together and form an undivided Tarwad. We believe that 
persons who are not descended froma common ancestor, who belong 
to different Tarwagls and who have no attaladakkam rights what- 
ever cannot uniteeso as to forni a single 'l'arwad with: the rights 
and disabilities ‘attaching to such a combination. This would be 
exactly fhe same as if individuals governed by Mitakshara law try to 
form a joint Hindu family by living together. Such a combina- 
tion would’be similar to a partnership and the members would be 
at liberty to put an end to it at any time they please. In a recent 
case from North Malabar (S. A. 1872 of 1897) it was contended that 
the children of a Nayar by different consorts belonging to different 
‘Tarwads were living together as one Tarwad, and that, therefore, the ' 
rights and disabilities of the position of an undivided member of a 
Tarwad would attach to them. The Court (Davies and Benson, 
J.J.) sent down for trial an issue whether there was any usage 
allowing the formation of a Tarwad in this manner. The point was 
not ultimately decided by the court as the parties compromised the 
dispute after the remand. We think there will be no doubt that 
descent from at least a common female ancestor is essentiel to the 
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construction. of a iania The combination of individuals uncon- 
nected. by any such relationship would be absolutely illegal, and we 
have no doubt unwarranted by any usage. 





BANDHUS—III. o 


We shall now se“how far judicial decisions have recognised 
the persons comprised in our tables. Of course, it can scarcely 
be expected that the judicial dicta should give us any definite and 
universal principle to guide us in finding out the persons comprised 
in the term bandhus. In our resume of the authorities, our more 
immediate concern is to see whether the decisions conflict with the 
principles we have already set forth, ag underlying the law of 
succession among bandhus. 


In Ratna Subba Chetty v. Ponnappa Chetty, I. L. R., 5 M., 69, 
the respondent, Ponnappa Chetty, sued to recover certain property 
as hoir of one Subbaraya Chetty, deceased, as being the grandson of 
the maternal uncle of Subbaraya Chetty’s mother. 


Their Lordships, Turner, C.J., and Mutiusams Aiyar, J., heldthat 
Ponnappa was a bandhu, and as such ‘entitled, to succgeds After 
holding that the Mitakshara list was not exhaustive but merely 
illustrative, their Lordships observed: ‘‘The author of tHe Mitak- 
“shara, chapter II, section 5, § 8, declares that kinsmen sprung 
“from a different family but connected by funeral oblations (’) are 
“indicated by the term cognate, Bhinna gotra sapindanam bandhu 
“ sabda grahanat ; and in section 6 that cognates (bandhus) are of 
“three kinds,—related to the person himself, to his father or to his 
“mother. The great-grandson of the mother’s maternal grand- 
“father is a sapinda of that common ancestor, and, therefore, a 
“cognate related to the mother, mairi bandhu. The mother’s 


“ maternal uncle, though less remote, succeeds in virtue of a similar, 


“affinity? This decision recognizes the threo different classes of 
bandhus and also the mode of computation of degrees. For it says, 
if the claimant is the sapinda of the common ancestor, who him- 


(+) THR is erroneous ; it must be ‘ connected by partivles.of the (same body)’. 
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self is the sapinda of the propositus, then heritable right exists. 
The common ancestor need alone be reached. This is the mode of 
computation peculiar to Hindu Law. 


In Krishnayya v. Pichamma, I. L. B., 11 M., 187., their Lord- 
ships, Collins, C. J., aad Mutiusami Aiyar, J.,held that the daughter's 
son’s son of the deceased (viz., the daughter’s grandson) is a bandhu. 
The reasoning upon which this decision proceeds, though in some’ 
respects faulty as will be presently Sms eel) the proposition 
that where a remoter person is @ sapinda, his*ancestor through whom 
he must trace the relationship must necessarily be also a sapinda. 
It also substantially affirms the theory of mutuality of sapindaship. 
For their Lordships observed: “The father’s maternal uncle and 
“ his son are the father’s cognates, because the father’s. maternal 
“grandfather is the person to whom they and the father offer 
“funeral oblations, and fhough they belong to different families, 
“they are, on that ground, bhinna-gotra sapindas. It follows, 
“then, that the father’s maternal grandfather, who is nearer to 
“the father than his maternal uncle, is a bhinna-gotra sapinda 
“or bandhu as explained in Mitakshara, chapter II., section V, § 4.” . 
There can be no doubt that the decision is correct. But the 
reasoning of the learned Judges does not appear to be sound as it 
ignores the principles of Mitakshara. The computation of degrees 
in Mitakshara is bused, not upon the theory of offering funeral 
oblations, But upor the theory of affinity or consanguinity. The 


father, the father’s maternal grandfather, the father’s maternal 


uncle and his son are connected with each other, not because the 
father, his maternal uncle and his maternal uncle’s son offer funeral 
oblations to the father’s maternal grandfather, but because they ` 
are connected by blood within the meaning of the texts of the 
Mitakshara. That the Mitakshara has ascribed to the word 
“ sapinda ” a different meaning to that given to the same word by 
the author of the Dayabhaga cannot now be gainsaid as I have 
already pointed out Lakshmanammal v. Tiruvengada Mudaliar, 
(I. L-R., 5 M., p. 241 at pp. 247 248, following I. L. R., 6 C., 119, 
and I. L. R., 2 B., 423, and other cases already cited in my former 
article). Of course, it may be that the person who is connected by 
consanguinity or affinity’ may also offer funeral oblations, but the 
offering of the funeral oblations is not the test of heredity under 
the Mitakshara law and does not involve a mutuality of succession. 
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In Sethurama v. Deanamiaal I. L. R., 12 M, “155, their Lord- ` 
ships, Collins, C. J., and Shephard, J., held that the paternal great- 
grandfather’s daughter’s son’s son`of the deceased is a bandhu. 


The Court observed: “ Deceased Karpora is the great-grandson 
“in the male line of the common ancestor Namasivaya, while the 
“ appellantis the daughter’s grandson (son’s son) of the same person. 
‘ The Subordinate Judge has held that standing in this relation to 
“the deceased, he is not his bandhu. We are of opihton that the 
“appellant, being within seven degrees of the deceased on his 
‘father’s side, was his sapinda. He does not belong to the same 
“ gotra, because afemale intervenes, viz., the appellant’s grandmother, 
“but he is what is called a bhinnagotra sapinda or bandhu. It is 
“ now clearly established that the assumption (that the Mitakshara 
“ list is exhaustive) is erroneous, and that if any one comes within 
“the definition of bandhu, though not specitlly named, he is entitled 
to succeed as such.” ‘There is a general observation that seven 
degrees ought to be computed on the father’s side. But this, as I 
have already observed, will- not universally be true. If we were to 
apply it generally, the seventh ancestor’s daughter’s son will be 
an heir. This could not be; for the seventh ancestor’s daughter’s 
son will not be the sapinda of the propositus, as I have already 
pointed out, although the propositus. may be the sapinda of tho 
seventh ancestor’s daughter’sson. This violatesthe ruleeof*mutual 
sapindaship, which is the governing feature of the ‘Misakshara law 
of succession. : 


We may take it, however, that their Lordships did not address 
themselves to a decisive consideration of the question, viz., within 
what limits are the heritable bandhus to be found. The decision in 
the particular case is, no doubt, correct, for the claimant there is an 
undoubted bandhu. 


. In. Umaid Bahadur v. Udoi Chand, I. L. R., 6 C.,119,a Full 
Bench of the Calcutta High Court held that a sisier’s daughter's 
son is a bandhu, and as such entitled to succeed. 


Their Lordships observed :— 


_ “The defendant in this case is a descendant three degrees 
“yemoved from Mukhtab Bahadur’s father, the common ancestor; 
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“ Mukhtab Bahadur, is the son of the maternal grandfather of the 
“defendant’s mother. Therefore, they are related as ‘ sapindas’ to 
“each other. The defendant is a ‘ sapinda’ of Mukhtab Bahadur, 
“because he is within six degrees from the common ancessor, viz., 
“Mukhtab Bahadur’s father; andMukhtab Bahadur, of the defendant, 
“because he is the son of the defendant’s mother’s maternal grand- 
` “father. In order to determine whether a person is a sapinda of the 

“ propositus within the meaning of the definition, it is necessary 
“to seo whether they are related as sapindas to each other, 

“either directly through themselves or through ‘their mothers and ` 
*¢ fathers. 


“ Take for example the following table for illustration :— 


. A 
B 
(Pro.) 
O C. Daughter. 
l D. Daughter, 
=l E. Son. 
vs i iT] F. Son. | ` 


“ A. is the common ancestor; B., his son, is the propositus; O., 
a daughter of A. ; D., her daughter, both dead; E. is the son of D., 
“and has a son F. 


“ Now B. and E. are sapindas to each other, but not B, and 
«F. Although F. is within six degrees from the common an- 
“ cestor, yet B, not being a descendant of the line of the maternal 
“ grandfather, either of F., or of his father and mother, they are 
“not sapindas to each other; but B., being a sapinda of E., 
“through his mother, they are sapindas of each other. The defen- 
“dant stands in the same relationship to Mukhtab Bahadur as E. 
“does to B. Therefore; the question referred to us (whether the 
‘defendant isa sapinda of the deceased) should be answered: in 
‘the affirmative,” ° 
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“We cannot understand the exact meaning and the forcé of the 
passage—‘ directly. through themselves, their fathers or mothers’ 
(the étalics,in the above quotation are ours). In one sense (and 
' this is the only sense we know of)-it'is always the case that sapin- 
daship is traced through oneself.or through the father or mother. 
Sapindaship is traced through oneself when the given person is æ 
descendant. It is traced through the fathereand mother when the 
given person is either a descendant .of the father or ti maternal 
grandfather, etc., and their ancestors. There is no such thing as 
indirect relationship through oneself, one’s father and mother. 
There is no warrant for saying that one should be a descendant of 
the line of the maternal grandfather either of the propositus or of 
his father or of his mother. This is due to a mistaken notion that 
the Mitakshara only introduces these three foreign families. I 
have already pointed out the error underlying this notion. B. is the 
son of the mothet’s maternal grandfather of the father of F. The 
mother’s maternal grandfather’s son is'a matri bandhu and the 
father’s mother’s maternal grandfather’s son is the father’s matri 
bandhu, and is, therefore, a pitri bandhu to the deceased. B. and F. 


are therefore mutual sapindas. 
e 


In Babu Lal v. Nanku Ram and another, I L. R., 22 C 339, 
the Calcutta High Court (Norris and Bannerjee, J. J.) held,that the 


mother” s mother’s fathers sows daughters sons of the propositus 
were entitled to succeed as bandhu. Their Lordships after pointing 
out the mistake which Mr. Colebrooke fell- into,” when he rendered 
the word ‘sapinda’ as a ‘person connected by funeral oblation ’, 
observed : ; i ` 

“The plaintiffs are bhinnagotr as of Ram Saran (propositus), 


“i, e., they are sprung from a goma or SEN different from,his. 


«The question is: . whether. they are. heritable sapindas? Now 
the term ‘ sapinda’ is explained in an earlier part of the Mitak- 


“shara in the section relating to marriage, when commenting on . 


“ verses 52 and 53 of Chapter I of Yajnayalkya’s institutes oe 
“60. 119). À 
8o 
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“ Accordirfe to that explanation or definition a sapinia. ons a 
‘man means and includes— oe de he : 
(1) any descendant within the 7th degree nookoned fon and 

“inclusive of himself, i.e., any of his first six descendants ;* : 
. “ (2) any ascendant within the 7th degree reckoned: from and 
“ inclusive of himself i in his paternal line ;* 


“£ (3) any collateral descendant within the 7th degree reckoned: 
“from andethclusive of any of, the six paternal ascendants, 4.6., any” 

“of the first six descendants of any of the first six ascendants in the 
e “ paternal line; 


“ (4) any ascendants within the 5th’ degres reckoned from and 
“inclusive of himself in the maternal line, i.e., any of the 4 maternal 
“ancestors, viz, the mother, her father, her grandfather and the 


sé rest; i 


“ (5) any collateral descondant within the 5th degree from ‘and 
“inclusive of any of the 8 maternal ancestors, beginning with the 
“ mother’s father, i.e., any of the first four descendants of any of 
“3 maternal daonda, beginning with the mother’s father. The 
mother’s descendants are not here included: as they, being ordi- 
“narily also the descendants of the father, are included - among 
“ collaterals on the paternal side.” 


” Here *is some’ attempt at a genéralisation, and we have been 
therefore tempted to quote passages from the judgment rather in 
extenso. Butit has the fault both of-i improper inclusion as well as of’ 
omission, It has the further fault of vagueness. For instance, as Was 
pointed out in the note below it includes many descendants who 
would clearly not be in the line òf heirs at all. No reference ig 
made to the mother’s mother’s family. It may be doubted. whether 
that by the term ‘ paternal ascendants’. their Lordships intended 
to include any beyond the agnatic ascendants. At any rate as 

regards the mother’s mother’s family (even assuming the term: 





# This is very broadly stated. It is true of all male ‘agnates. Of course, by the 
rule of mutuality of sapindaship recognized by their Lordships ina subsequent pas- 
sage, only certain of these will succeed. When the descendant traces through 9 
daughter of the propositus or his 6 ascendants, this rule will not, as already observed, 
hold good, nor does the rule universally hold good where a female ancestor 
intervenes, Sg 
u 
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a 


‘ Dn: ® 
‘maternal line’ is meant to include both the mother’s paternal and 
maternal lines), the collateral descendants are not referred to at all. 
(See rule 5 in the above quotation). Further, it does not say what 
the lines are we have to take and what foreign families have to be 
taken. aS : E e 

After laying down the rule of mutual sapindaship, their 
Lordships proceed to apply the rules they enunciated to the 
particular case and say: “We find that plaintiffs ate descended 
“inthe 8rd degree from Mangru Ram, who was Ram Saran’s 
« mother’s. maternal grandfather, and so they are Ram Saran’s 
«e sapindas through his mother. We also find that Ram Saran was 
“the Srdin descent from Mangru Ram, who was the plaintiff’s 
“ maternal great-grandfather, and so he was their sapinda directly. 
“Thus we find that the plaintiffs and Ram Saran are mutually 
“ related as sapindas, the former through the mother and the latter 
« directly. The plaintiffs are therefore sapindas and bandhue of 
c Ram Saran, ex parte materna, and are his ‘heirs.” We cannot 
understand why in the case where one’s mother’s paternal grands, 
father intervenes, there should be sapindaship directly, and why 
where the mother’s maternal grandfather intervenes, there should 
be sapindaship through the mother. In both cases sapindaship is 
through the mother, and both are matri bandhys according to the ° 
Mitakshara. The distinction is unsound and is not warranted by 


the authorities, à e 


In Parot Bapa Lal Sevakram v. Mehta Harilal Surajram, 
LL. BR. 19 B., 681, Bayley, Ag. C. J., and Fulton, J., held the 
father’s sister’s daughter’s son is a bandhu and is entitled to 
succeed, ‘Their Lordships observed: “In regard to the succession 
of cognates there seems no difference in the rules laid down in the 
Mayukha, which, as pointed out in Lallubhai v. Mankuverbat (I.L.R., 
2 B., 388), ha on most questions of inheritance adopted the 
‘principles of the Mitakshara. . ... The remarks of West 
and Buhler at p. 498 appear to question the correctness of the 
decision in Umaid Bahadur v. Udoi Chand, I. L. R., 6 C. 119, that 
the intervention of two females in the line of descent is no bar to 
inheritance, for, as stated by Mr. Mayne in his note to S. 472 of 
the 4th Edition of his Treatise, the principle that succession under 
Mitaksh&ira Law depends upon propinquity and not upon religious 
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efficacy has Teen settled by distinct’ ilins (see Lallubhai. v.. 
Mankavarbai, I. L. R.,2 B, 888; 7 I. A., p. 212; Nallanna yv: 


Ponnal, Ib. 14 M. 149 ; Bamaga Udayan v. Ar ugah Udayan,! | 


Tb. 17 M., 182). Accepting this principle we can see no ground for ; 
rejecting the claim of the plaintiff who is within four degrees of the ` 


common ancestor who was the maternal grandfather of the plain: , 


tifs mother.” G : 


| 


The olatos of the sister’s son have peer recognized in Amia 
v. Lakhinarayan, 2. B. L. R. (F. B.), p. 28; Chelikani Tirupati v. ` 
Rajah Surneni, 6. M. H. C., p. 278; Gunesh Chuuder Roy.v. Nil | 
Komul Roy, 22 W. R. 264; Naraini Kuur v. Chandi Din, 9, A. 467; 
Lakshmanammal v. DPehinongade Mudali, I. L. R 5 M., 241. In 


claims have been recognized. : 


. The maternal uncle’s claims are upheld in-12. M. I. A., p. 448 3 | 
Mohan Das y. Krishna Bai, I. L. R; 5 B., p. 597 ; Narsimma v. - 
Man gammal, I.L.R., 13. M., 10.“ A maternal uncle by the half-blood : 


is given a decree in A E Muthukumarasami, Ib. 16 M., 


23.8: C., on appeal to the Privy Council; Muthusami Mudalliar v. `- 
Si unambedu M uthukumarasami Mudaliar, 23 I. A., 88. The father’s” 
e maternal uncle i is given a decree in Giridhari Lall Roy v. Bengal ' 
Government, 12 M. ‘I. A., 448. The claims of the maternal grand- ` 


father are ‘upheld i in Chins nammal v. Venkatachala, Ib. 15 M., 421. 


The ‘claims of the sons of sons of daughters born in the tanily 
were upheld in the following cases :—Sheobarat Kuari v. Bhagwati 


Prasad, IL. L. R.;17 A., 528,(Propositus) ; Krishnayya v. Pichamma, 
‘Ib, 11 M. 187, Sethurama v. Ponwammal, Ib. 12° M., 155 (great-. 


gr and-father’s). 


_ The claims of the ‘sons of daughters of sons born in the family ; 


wore upheld i in the following cases :—Mussamut Doorga Bibee v 
Janaki Pershad, 18 W. R., 831 (fathér’ s) ; Sundrammal v, Banga: 
sami Mudaliar, LL. R., 18, M., 193 (grandfather's). 


. The Slane a the sons of daughters of danghters born i in the 


Biy are upheld in the following. cases :—I.L.R., 6 C., 119 (F. B.’s. 
(father’s) ; Ib. 19 B., 681 (grandfather’s) ; Babu’ Lely. Nanku Prat : 


I LR, 22-C.,-339 (mother’s maternal grandfather’s), s 





d 


Subbaraya v. Kylasa, I. L. R., 15 M., 800, the step-sister’s son im 


= 





—s 
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The claims of the sons of daughters she sons ae ac sons-born: in the 
family are considered in Manik Chand’ v. i panan I. H R; 
17 C., 518. ' TE 


In Ananda Bibee v. Nownit Lal, I. L. Ri, 9- C. -át p: 827, the 
right.of a great-grandson of the maternal grandfather of tle father 
of the propositus is recognized.. ie, 


We shall now consider the order of succéssion. ‘We are in a 
position here to formulate.the same under the following*rules :— ` 


1. The aima bandhus take first; then pitri bandhus ; then 
matri bandhus. l i 


There is express authority for this in the Mitakshara “itself. 
For the author in chapter II, section 6, placitum 3 says: “ Here by 
reason of near affinity, the cognate kindred of the deceased himself 
are his successors: in’ the first instance; ọn failure of them his 
father’s cognate kindred, or, if there be none, his mother’s cognate 
kindred: This must be understood to, be the order of succession 
here intended.” ‘bis is approved by all the other ‘commentators, 
and we have further the decision of the Judicial Committee in Æ. C., 
Muttusami, Mudalliar v. Sunambedu Muttukwmarasami M udalhar, 
23 I. A, p. 88. Their Lordships there held that tle order of 
succession was as mentioned in the above- cited text of Mitakshara, 
and that the father’s paternal aunt’s son being merely a pitri 
bandhu must be’ postponed ‘to the maternal made thoagtt o of- the 
half- blood who is an atma bandhu. pe in 


II. The 2nd rule which ° is deducible from the: authorities , is 
that among persons of the same class, the Landhus ex parte ‘paterna 
will take to the exclusion of the bundhus of the same class ex parte 
materna. Thus the atma bandhus ex parte materna will be post- 
j poned to the atma bandhus ea parte paterna. Similarly among the 
piiri bandhus those who trace through the. fáther or his father také 
precedence to those who are related through the father’s mother, 
i.e, the father’s bandhus ex parte paterna should have precedence 
over the father’ s bandhus ew parte materna. . 


< On the same principle the matri bandhus ex parte paterna will 
have’ precedence over the matri bandhus ex parte materna, ie., the 
matri bandhus who trace through the mother’s father have prece- 
dence over the malri bandhus whe @ are related through the mother’s 
mother nferely. - - . 


i 
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This is onakin with the general principle of Mitakshara; 
tliat the father’s line should have precedence over the mother’s. aes 
ve Mayne, paras, 471 and 535). 


-Ín Suindarammal v. Ranggsami Moodelliar, I. L, R., 18 M: 
198, their Lordships, My. Justice Muthusami Aiyar and Mr. Justice 
Best in postponing the claims of the mother’s sister’s son, to those 
cf the paternal uncle’s daughter’s sons observed: “As between 
plaintiffs. paternal uncle’s daughters son) and 8rd defendant 
(mother s sister’s son), the latter is a bandhu ex parte materna whils¢| 
the former are bandhus ex parte paterna.” (See also 20 M, 
p: 342 at page 349). ' ; ! 





“UL The nearer line must be preferred to the more r emote, i.e i 


"The bandhus. of one line (as for instance the father) should be| 
exhausted before a bandhu in the next line could be letin. This isj 
based upon the first principles of the Mitakshara itself. 


The Mitakshara in the sagotra succession says that the sons, 
grandsons and great-grandsons should be exhausted before we ascend, 
to the parents and the line of the father. ‘The parents and the} 
father’s line must be exhausted before the grand parerits and their| 
line can be let in, Similarly the handhus tracing thr ‘ough the pro- 
positus himself mugt have precedence over the bandhus in the father’s 
line. “This is but consistent with the general principles of computa- 
tion of degyee8 recognized by the Hindu Law. For the Hindu, 
Law treats the descendants of an ancestor having heritable rights 
not interse, but as regards the remoter ancestor and his descendants, | 
as having superior rights over the latter. For when it is said that 
sapinda relationship ceases with the 7th person or the. 5th (as the}, 
case | may be), it is enough if a given person reaches the common} 
ancestor within seven or five degrees, though the given person may 
not be within the 7th (or oth) degree from the propositus himself... 








This rule has been expressly recognized by their Lordships, 
Mr, Justice Subrahmania Atyar and Mr. Justice Benson in the: 
recent case of Balusamt Pandithar v. Narayana Row, I. L. R., 
20 'M., ps 342, where they held that the sister’s grandson is, a 
nearer bandhu than the maternal uncles son.. Their Lordships , 
observed: “ There need be no hesitation whatever in saying that the. 
doctrine (of spiritual benefits) ought not to be resorted: to” in}: 
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A 
derogation of the great ‘principles pervading the Law of Inheritance 
under the Mitakshara system: ‘The first of such principles’ is that. 
the nearer line excludes the'mors remote. Applying it here, the- 
plaintiff must doubtless fail; since he traces his right-as a bandhu. 
through: Vasudev’s grandfather (maternal), while the.8rd défend-: 
ant makes out his right through a nearer ancestor of Vasudev; viz., 
his father. The learned vakil for.the plaintiff laid considérable: 
stress on the fact that the plaintiff is the §randson of Vasudev’s 
maternal grandfather, whereas the 8nd defendant is theQreat-grand- 
gon of Vasudev’s father. But it is nòt easy to see how, this 
difference in the respective ‘relationship affects the question under’ 
consideration. For the competition here is not between persons 
descended from the same man, but between those who are seeking 
to establish their right through different persons, one of whom is 
unquestionably a nearer ancestor of the propositus than the other 
and whose line consequently must take prévedence.” 


IV. We have next to:see whether the theory of a 
oblations. has any, and if so, what place in the Mitakshara suċcės- 
sion of bundhus. : Of. course, as I have already pointed out, this 
theory has ‘no place in determining whether a given person is ‘a 
sapinda | or not, and this seems now to be admitted on all hands. 

~ There is, however, some difference of opinion, where the dispute s 
isas to whether this-or that sapinda or this-or-that sanami sutceeds, . 


© -Tnour opinion, the Mitakshara on the point is vety" cléar. It. 
rejects the theory of spiritual benefits by the offering of ‘funeral 
oblations and adopts the rule of .propinquity. For in chapter II, 
sec, iii, the author says: 


te te Besides the father i is a:;common parent to other sons, but the 
mother is not so; and, since her propinquity is consequently greatest, 
it is, ‘fit, -that she should take the estate in the first instance conform- 
ably with the. text : To the nearest sapinda the inheritance next: 
belongs” (verse 3). 


“Nor is the claim in “virtue of propinquity restricted to 
sdpindas, but on the contrary, it appears from this very text, that 
the rule of propinquity is effectual, without any exception, in the 
case..of samanodakas as well as ‘other relatives; when they appear 
to have ‘claim to the sugoendion {verse 4). 
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. Ifthe fact bE offering or acceptance of oblations does not create 
sapindaship, much less can it be.a test as to the right of preces; 
denice ovbr another, when a question arises as to the order of sucs’ 
cession. .The Mitakshara is essentially a system based upon con} 
sanguinity or affinity, and the question of heredity, as the question: : 
of the order of succession, should equally be decided by. the above | 
test of consanguinity. or amity. . . i 


e From the illnstrations given in the text of. Vriddha Satatapa, } 
it will be- -seen that. there are cases of persons who do succeed as {` 
bandhus, though they ‘do not offer funeral oblations either to the 
propositus or to persons to whom the propositus was bound to offer. | 
It cannot, therefore, be pretended, that under the Mitakshara | 
system of succession, ‘the theory: of superior religious efficacy bee 
any place ‘whatever. 





When treatingyof the ordér of suctession among the different’ 
` Glasses. of bandhus,. Vijnanesvara says: .“ Here, by reason of near | 
affinity, the cognate kindred of the deceased himself are his success, 
sors in the first instance: on failure of them, his father’s cognate: 
kindred : or if there be none, his mother’s cognate kindred.” 


` It might be noted that what is stated here as the ground of pre- | 
ference is the nearness of afinity. The theory of funeral oblations 
has no plate at all: (Vide the observations of Knog, J., in ‘Subba 
Singh v. _Sarafroy Kunwar, I.L.R., 19 A., 228, at pp. 224 and 226, | 
and Mayne, paras. 471, 472 and 535). , 


The observations of the Judicial Committee in Lallubhat Bapu-| 
bhai v. Cossibhai LLR., Š B. p. 110 at pp. 118 and 121, though] 
-inade in.a case ‘arising in (and limited to) Western India, are also. 
useful in determining what the law ought to be in the other Presi- 
denciés which are governed by the Mitakshara law. Their Lord-| 
ships declare themselves, “prepared to assent to the conclusions 
“ to which the Judges of the High Court, upon consideration of the’ 
“ authorities, arrived that, by the law of the Mitakshara as inter- 
“preted and accepted in Western India, the preferential right to! 
“inherit in the classes of sapindas is to be determined by family 
í relationship or the comminity of corporeal particlés ; and not alone 
“ by the se cca of performing funeral rites,. It may happen in! 
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some instances, the same person would be the preferential heir, 
“ whichever of these tests was adopted.” 


_A Full Bench of the Madras High Court in Mari v. Chinnama, 
I. L. R.,8 M., p. 107, observes at p.]25, that “the right to perform 
“the funeral ceremony does not involve a mutuality of right of 
* succession.” l . 


Against this view, however, we have the text of Viramitrodaya, 
a leading authority of the Mitakshard school and a respectable body 
of decisions which it would be difficult to overlook. ‘For at p. 158 
(Golapchandra Sirkar’s Translation) Viramitrodaya says: “ Henoe 
«c it is indicated that he alone is entitled to get the estate on whom 
“the estate being devolved conduces to the greatest amount of 
spiritual benefit of the deceased owner, and that proximity in this 
“way is to be-accepted as a general rulé and reasonable.” But 
as observed by Bannerji, J., in the case of Suha Singh v. Sarafray: 


. Kunvar, I. L. R., 19 A., p. 215 (at p. 231) there are other passages 


. “where the author lays down the rule that, where the question - 


“goncerning the order (of succession) arises, there propinquity 
« determines the order (p. 186) and that ‘greatness of propinquity 
“is alone the criterion of succession’ (p. 194). Upon a careful 
“ consideration of the Viramitrodaya, it appears that the rule of 
“‘propinguity is, according to Mitra’ Misra, thé rule of preferable 
“ suecession, and that the capacity to confer'spirituaf benefittis, ` 
“as Dr. Jolly remarks, referred to, as an additional reason for the 
“yight to succeed, -According to the ruling of their Lordships of . 
“the Privy Council in Girdhari Lall Roy v. The Bengal Govern- 
“ment, the Viramitrodaya is receivable as an exposition of what 
“may have been left doubtful by the Mitakshara ; but where the 
‘ Mitakshara itself is clear and its meaning and intention are not’ 
“open to doubt, the Viramitrodaya cannot be accepted in pre- 
“ference to the Mitakshara. As I have shewn above, the Mitak- . 
“ shara enjoins in very distinct terms, in chapter II, section iii, pl. 4, 
“that for the purpose of determining the order of succession among 
“relatives of all descriptions, including samanodakas, the rule of 
“ propinquity is to be applied without any exception.” 


But in the next passage (p. 282), the same Judge observes: 
“Tt may be that, where two sapindas stand, with reference to 
4 . 
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“ propinquity in the same degree of noarness to the propositus, the 
“ capacity to confer the highest amount of spiritual benefit should be 
<“ applied as a test to determine the order of priority. But where | 
“the degrees of propinquity are differ ent, the rule of religious | 
“ efficacy has accordiag to the Mitakshara no application.” j 


The observations of the Judicial Committee in Bhyah Ram Singh 
¥. Bhyah Ugursing, 13 M.I. A., p. 878, are, however, important.. No 
doubt, no question of precedence arose, and the remarks are only | 
obiter dictum. But still as a dictum of the highest tribunal in the | 
land, it is entitled to great weight. ‘Their Lordships say :—“ The 
question of preference is distinct from that of entire exclusion 
when a question of preference arises, as preference is founded on 
superior efficacy of oblations, that principle must be applied to the 
solution of the difficulty.” This is begging the very question (vide 
also Muthusami v. Muthykumaraswami I. L. R., 16 M. 28 at p. 30, 
following Viramitrodaya; Sri Raju Rau Tatlin Kantaiyamma v, 
Sri Raja Inuganti Rajagopal Rau Ib., 21 M. 342 at p. 348). 


The case of Ganesh Chunder v. Nil Komu, 22 W. R. 264, also 
recognises the principle of preference being given by reason of: 
greater: spiritual benefits conferred on the deceased by a claimant, 
But the decision itself in this particular case is right, as the sister’s 
son being an aima bandhu ex parte paterna is to be preferred to the 
mother’ sieter’s son who is only an atma bandhu ex parte materna. 

In Mohan Das v. Krishna Bai I. L. R., 5 B. 597, the mother’s 
brother’s son is preferred to the mother’s sister’s son (the learned 
Judges, following 22 W. R. 264.) on the ground of superior religious 
benefits conferred by the mother’s brother’s son. On the analogy: 
of the principle that the male line should be preferred to the female, 
‘which is the basis of the Mitakshara system (vide Mayne, paras. 
` 471 and 535, 5th Edn.,) the mother’s brother’s son being descended 
from the agnate line of the maternal grandfather is to be preferred 
to the latter’s cognate line. 


V. The order of succession among the classes would therefore 
’ be as follows :— 

(i) Atma Bandhus. 
(a) Atma bandhus‘ez parte paterna. 


E (b) Do. do, ex parte materna. . 


l 
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i (ii) Pitra Bandhus. 
(e) Pitri atma bandhus ex parte paterna. 
(d) Do. do. ex parte materna. 
(e) Pitri pitri atma baadhus ea parte paterna. 
(f) Do. - do. — ex parte materna. 
(g) Pitri matri atma bandhus eg parte paterna. 
(h) Do. do. | eat parte matena. 
(iii) Matri Bandhus. 
(i) Matri atma bandhus ex parte paternd. 
(7) Do. do. ex parte materna. 
(k) Matri pitri atma bandhus ew parte paterna: 
(2) Do. do. dx parte materna. 
(m) Matri matri atma bandhus ex parte paterna. 
(n) Do. do. ex parte materna. 
VI. Some other subsidiary rules may be laid down— `` 


1st—Every female introduces a foreign element. 


‘Qnd—Where the degree is equal, the male descendants with | 
a single foreign element are to be preferred to those with a double , 


foreign element. . 7 ° 


Thus :— . 


pe 


D S is to be preferred to D 
S D D 
| | =] 

S S 8. 


3rd—Where the degree is equal, and the foreign element is 
single, he is to be preferred who has a female (ancestor) immediately 
near the propositus or other ancestor above him. 


Thus D is to be preferred to £ 


1° 
e ® 


pgn 


Pat ad 
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Here the grandson’s son is preferred to are granddaughter’s 
son. This is but natural. 


Similarly 
D.is to be preferred tq S 
| | 
Soo D 
| | 
S $ S 
j- | 
8. X S 
and § is to be preferred to S 
I | 
-D S i 
l | 
S D 
| l 
8. 8. 


4th—Where the foreign element is double, the descendants 
of unbroken line of females must be postponed to the descendants 
of the line that is broken by the intervention of a female. 


Thus i is to be preferred to D 


e 
2 4 ° ° 2 | 
$ 5. 
Of course, if the two unbroken lines of females are near to the | 


propositus or the ancestor above him, their line is to be preferred 
to the line of those who are not so near. 


Thus D is to be preferred to S 


| | 
D D 
] | 
S D 
| | 
S. 8 


5th—The descendants who have three foreign elements come 
last. 


6¢h—Those who are of the whole blood are preferred to those | 
who are only of the half blood (Subba Singhv. Sarafrory Kunwar, 
L L. R., 19 A. 215). . 


. 
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We have now seen who one’s bandhus are and what the order | 


of succession is among them, It will be noted that we have not 
made reference at all to the females and to their rights of in- 
heritance, Excluding Western India, where females are generally 
admitted, the Mitakshara does nôt recognise, any other females 
than those referred to in the sagotra succession. These are the 
widow, daughter, mother, grandmother, &e. ` Buthe right to suc- 
cession of the widow, &c., depends upon express texts. Beyond 
these, it may be stated generally that females as such have no 
rights of inheritance. In Southern India, however, there are deci- 
sions to the effect that females may succeed as bandhus after all the 
male bandhus. We do not wish to discuss the subject any further, 
as the subject is vast and distinct by itself. 


P.‘R. GANAPATI ATYAR. 
ee 
NOTES OF INDIAN CASES. 
Abdul Aziz Khan Sahib v. Appayasami Naickar, I. L. R., 


22 M. 110. This is an interesting case which raises an important ques- 
tion. We do not know whether any attempt has been made to carry it 
up to the Privy Council. The decision of the High ‘Court cannot be 
regarded as altogether convincing. An impartible zamindary was seized 
in execution and sold in 1873 and 1876. The question arose in 1893 
whether the sale was Òf the whole zamindary or only of the itfe-interest 
of the then zamindar. The High Court holds that as the decision in 
Sartaj Kuari v. Deoraj Kuari, I. L. R., 10 A., 272, had not been passed, 
and the view then prevalent was that the holders of impartible zamin- 
daries under the Mitakshara Law had only a limited estate, the pur- 
chaser took only the life-interest of the then vamindar. They rely 
upon the analogy of cases where upon a sale in execution of a decree 
against the father of a Hindu family, the question is raised whether 
the interest of the father alone or of the whole family passes to the 
purchaser. The analogy seems, however, to be questionable. In the 
latter case, there are two rights in question—the right of the father 
to sell his own share and secondly, the right of the father to sell 
the entire interest in the family property under certain circumstances. 
The Privy Council have treated it as a question of fact or of mixed fact 
and law whether in the particular case the limited interest or a larger inte- 
rest was intended to be sold. But it has been settled in the case of an 
impartible’ zamindary governed by the Mitakshara Law that the holder 
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has an absolute éstate, and this law having been laid down by the Privy 
Council, not for any particular period, but as a true principle of law | 
always in force and the documents of. sale passing the entire property to | 
the zamindar it seems doubtful whether it is competent to the court to 
hold that only a limited interest passed to the purchaser, because the 
parties were under th® misconception as regards the law relating to the 
.alienability of impartible estates. We must, however, admit that in the 
case in Pettachi Chettiaxv. Sangili Vira Pandia Chinnatambiar, I.L.R., 10 
M., 241, the Privy Council without referenve to the circumstance that the 
sale was of an impartible estate Keld following the findings of the Courts 
below that the documents of sale purported to convey only the zamindar’s 
life-interest. In Meenakshi Nayudu v. Immudi Kanaka Ramaya Goundan, 
12 M., 241, the Privy Council didnot rely upon the sale being that of an 
impartible estate to show that the whole interest passed, but upon the 
documents in the case. The report of the latter case does not show 
whether the zemindary was partible or impartible. 


Ramasami Ayyar v. Vengidusami Ayyar, I. L. R., 22 M. 118, 

_ We congratulate Mr. Justice Subrahmania Aiyar and Mr. Justice Moore 
upon their decision in this case. The question raised was a novel one 
and their Lordships have understood the Hindu Law liberally. It is | 
not after all a hide-bound system of rules but consists of principles 
which are capable of adaptation to the circumstances of modern life. 
The mother who succeeded.to her son’s estate gave a small portion of | 
her property to her gon-in-law on the occasion of her danghter’s marriage. 
This was held to be within the competency of the holder of the life-estate. 


Srinivasa Swami v. Ramanujachariar, I. L. R., 22 M. 117. It | 
is to be regretted that the error committed by the court in Strinivasa 
Ayyangar v. Strinivasa Swami, ILL.R., 16 M., 31, has been re-affirmed in | 
this case. There seems no reason why persons interested in making a 
valid appointment to the office of trustee should not sue for a declaration 
if they are so entitled. The Chief Justice and Mr. Justice Parker said in 
the earlier case that the plaintiffs should ask for appointment of a ` 
proper trustee and for possession of the trust properties being delivered 
to him. We can see no justification for this position. Wedo not, 
of course, mean to suggest that the decision in the case under notice is 
questionable. For the principle upon which it rests is simply this. That 
where the plaintiffs say they have the power of appointment and ask for 
possession to be given to a person to be appointed by them under the 
order of the court, they are asking the court to do a thing which is per- 
fectly unnecessary, for they may appoint and their appointee inay sue 
for possession. . . 
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Groves v. Administrator-General of Madras, I.L.R., 22 M., 119. 
We welcome this decision as it seems, if we remember aright, to be almost 
the first judgment of Mr. Justice Boddam of any length upon a question 
of law excepting, perhaps, his singular jadgment in the Full Bench case 
upon the effect of S. 588 upon appeals from a single Judge under the 
Leiters Patent, all the more so because his Lordship happens to be right. 
Execution proceedings taken after the death of the,jadgment-debtor 
without the representative being brought upon the record are a nullity. 
We cannot see how they can be otherwise. The proceedings are 
entirely judicial and they presuppose the existence of the opposite party 
and notice to him. A suit cannot proceed to judgment after the death 
of the defendant, nor can exccution proccedings go on. 


Subba Reddy v. Chengalamma, I. L. R., 22 M., 126. This case 
raises a question of some degree of novelty. Supposing a Hindu widow 
permits quarrying on her estate, is it such dealing with the substance of 
the property as to give rise to a canse of action on the part of the 
reversioners? If the stones quarried are regarded as the produce of the 
estato, the widow being at perfect liberty to deal with the annual income, 
her action is perfectly legal. 


But are the stones merely the annual income of the estate? Ifthe 
estate which descends from the husband is a quarry having regard 
to the mode in which it was enjoyed in the husband’s time, it cannot be 
supposed that a continuance of that mode of enjoyment in the widow's 
time is an interference with the corpus of the estate. But where the 
quarrying is first done by the widow the question is ‘more diffeult. The 
powers of a Hindu widow are larger than those of a life-owner far certain 
purposes. But in the absence of any such purposes her rights are not 
in excess of those of the holder of a lifc-estate. In the enjoyment of the 
estate, we have nothing to do with the special purposes for which the 
whole estate could be dealt with by a Hindu widow. The question, 
therefore, is narrowed to this, whether a tenant-for-life is at liberty to 
allow quarrying upon the estate, the effect of which is to remove the 
substance of the soil and thereby to diminish'the value of the corpus at the 
termination of the life-estate. We doubt, however, whether the question 
is capable of an inflexible answer. It is easy to imagine the estate is of 
such a character that the continuance of quarrying operations may have 
no appreciable effect upon the substance of the estate, but may give it 
an additional value. In the absence, however, of such special circum- 
stances, if the burden of proof will be upon the widow or her alienees, we 
‘should imagine the act will be waste entitling the reversioner to 
interfere. © 


y 
q 
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Vibhudapriya Thirthesami v. Vidianidhi Tirthasami, I. L. R.,; 
22 M., 131. Weare unable to see the distinction between the case under; 
notice and!the decision in Nagamuthu v. Savirimuthn, I.L.R.;15 M., 226: 
This was a decree by consent against two defendants for possession of 
land, and the suit is dismissed against others and those others object 4 
to execution on the ground they are in possession. In the case in 











15 M., a mortgagé decree was executed by sale of the jadgment-debtor’s | 


interest and the plaintiff purchaser sues for possession of the share 
purchased against those who gre exonerated from the decree. The ||: 


question was raised whether a separate suit will lie in the face of 
S. 244; and the court held that it was a matter relating to the execution 


of the decree, for there was no decree relating to those others from | 
whom possession was sought. ‘In the case under notice if the possession ‘ 


was with the person as against whom the suit was dismissed, the 
decree could not be enforced, The question cannot be said to relate to 
execution in this case any more than the question as to possession. 


Zamindar of Tuni v. Bennayya, L.L,R., 22 M. 155. Weare by no 
means clear about the right of appeal in a case of rejection of the appeal 
memorandum. An order rejecting a plaint is specially included in the 
definition of a decree, although there is no reason why an order reject- 
ing an appeal should not be put on the same footing. It seems, 
however, clear that it has not been. A decree has been defined as an 
adjudication of a right claimed or defence set up which decides the suit 
or appeal, An order rejecting a plaint is also specially enumerated. As 
the definition of a decrec makes reference to appeals also, the absence of 
reference to the appeal memorandum in relation to the order of rejection is, 
it seems to us, conclusive against its being regarded as a decree. S. 582 
cannot extend the definition, because it simply says the procedure in 
appeals shall be the same as in suits; and the definition of “ decree ” is 
no part of the procedure in suits. It may, however, be that a dismissal | 
of the appeal which does amount to a decree is wrongly called a rejection 
as in the case in Ayyanna v. Nagabhooshanam, I. L. R., 16 M., 285, 
The erroneous description cannot prevent an appeal. 


There is, however, a more important question as regards the inherent 
power of a court to reject memorandum of appeal containing 
scandalous matter. There ie no provision in the code authorizing 
rejection of the plaint or memorandum of appeal, because it contains 
scandalous matter. It does not follow that because a party is in con- 
tempt his suit should be dismissed. But it seems to us that the court 
may refuse to receive a plaint or memorandum of appeal *which ig 
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scandalous. It would be quite otherwise if there suas @ suit pending 
whether for some disobedience the suit may be dismissed. But the 
court, it seems to us, is not bound: to take the plaint or appeal memo- 
randum which initiates judicial proceedings. Such a refusal is not a 
dismissal of the suit or appeal bute refusal to accept the preliminary 
step as a bond fide step. : 


The judgment of Mr. Justice Subrahmanig Atydr as regards the 
grounds upon which the decision of a lower court can be impeached on 
account of bias or interest is highly instructive. 


Chelamayya v. Varadayya, I. L. R. $2 M., 166. Mr. Chamier 
will do well. to take better care of his hend-notes. We have not come 
across cases where three members are managing members of a joint 
Hindu family, although there is nothing impossible in it. In the case 
under notice there were three brothers who borrowed a debt, but it does 
not appear that they were all managers. ' 


The judgment is a very important one. It lays down almost for 
the first time, we can say, in distinct terms, that a debt borrowed by the 
manager for a family purpose is recoverable from him personally and 
from the family estate, but not personally as against the other members 
of the family. Where the borrower acts merely as the agent, express or 
implied, the principal would, of conrse, be liable personally. But the 
mere ground of managership and family purpose is not sufficient to 
create a personal liability. We have not examined the matter sufficiently 
to express our full concurrence, but we suppose the decision*is right. 


Vias Ram Shankar v. Ralla Ram Misir, I.L.R., 21 A’ 89. We 
see no warrant for the Allahabad Court.limiting the scope of S. 25 of 
the Provincial Small Cause Courts Act to the class of cases covered by 
S. 622 of the Code of-Civil Procedure. The two sections form part of 
different enactments, and the language used. is entirely different. Nor 
can we see any justification for taking S. 622 as a guide to the inter- 
pretation of S. 25 of the Small Cause Act. It may be that 8. 25 only 
confers a discretionary power which should be exercised in cases wherein 

justice has not been done and not merely where there is a technical error 
` of law. But the judicial idea of substantial injustice should be regulated 
by the substantive law of the country, and a court is not at liberty to 
suppose that justice has been done where the clear provision of the law 
has been violated. 


Rameswar Koer v. Mahomed Mehdi Hossein Khan, I. L. R., 
26 C., 89. A question of some ‘importance has. been debated in some 


5 
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decisions in the Indian High Courts, as to whether S. 209, Civil Proce-| 
dure Code, is abrogated by the provisions of Ss. 86 and 88 of the Transfer | 
of Property Act with regard to thé rate of interest upon mortgages for : 
the period subsequent to the institution of the suit. The decision of the 
Privy Council in the gase under n&tice does not deal with that question | 
generally, but points out that the discretion to award what interest the 
court pleases is controlled by the provision to award the contract rate up 
to the period of six months from the date of the decree in the case of 
mortgages. The Allahabad High Court is of opinion that there is no 
power to award interest heyond the six months from the date of the 
decree while the Calcutta High Court holds the discretion under S. 209 
to be unfettered after that period. The head-note in the case under notice 
would seem to suggest that the contract rate should be awarded down to 
the date of realization. But the Privy Council were only dealing with 





interest up to the date fixed for realization, namely, six months from the 
date of the decree. There is no question raised about interest beyond 
that date, which is the point of conflict between the Allahabad and 
Calcutta High Cours. 


Chhato Ram v. “Bilto Ali, L L. R., 26 C., 51. It has been held 
in several Calcutta cases that an acknowledgment by a guardian of an 
infant cannot give a fresh starting point against the infant. The Bom- 
bay High Court is of the same opinion, Maharana Shri Ranmal Singji v. 
Vadelal Vakhatchand, I. L. R., 20 B.,61. The Madras High Conrt seems 
to think otherwise, Ste Sobhanadri Appa Rau v. Sriramulu, I. L. R., 17 M., 
221; Kailata Padiachi v. Ponnukonnu Achi, Ib. 18 M. 456. In the case 
of a manager of a Hindu family, however, the power to acknowledge a 
debt seems to be accepted, Ohinnaya Nayuduv. Gurunatham Ohetti, I.L.B., 
5 M., 169; Bhasker Tatya Shet v. Vijalal Nathu, Ib. 17 B., 512. The 
question in the case of a guardian is whether the acknowledgment is a 
necessary part of the management of the estate; or a step which is bene- 
fcial in the interests of the minor. The question is not capable of one and 


the same answer under all circumstances. Circumstances may well be . 


conceived where a guardian in order to avert costly litigation or pressure 
upon the estate may give an acknowledgment which may stay the hand 
of the creditor. Such acknowledgment would then be a prudential act 
of management and ought to be within the power of the guardian. 


Kameshwar Pershed v. Amanutulla, I. L. R., 26 O., 53. There 
is a point raised in the judgments of Banerjee and Rampini, J. J., in this 
case, that, where secondary evidence has been improperly received with- 
out objection, it may be rejected on appeal. We doubt whether this 


view is correct, 
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If relevant evidence were admitted without objection, the want of 
objection cannot cure the defect. But as regards the mode of proof, 
the silence of the opposite party must be deemed to amount to a waiver 
of the objection if the reception of the evidence cannot be objected to on 
appeal. See Luchmeedhur Pattuck v.eRughoobhur Singh, 24 W. R., 285; 
Bommarauze Bahadur v. Rangasamy Mudaly, 6 M L A., 232, and other 
cases cited, Ameor Ali’s Evidence, pp. 4l and 42. eSee also Field on 
Evidence, p. 668. ° 


Hudson v. Bosdeo Bajpye, 1-L.R.; 26 C., 109. Itis to be regretted 
that the question which is the question of importance in the case has not 
been considered by the learned Judges who took part init, A. sues B. 
and C. and obtains a decree against B. B. appeals against A.; and C. 
is not made a party to the appeal. ‘The Courts have always held that 
under S. 559 the appellate court has the power to make C. a respondent 
even after the period of limitation for preferring the appeal has expired. 
But does the making of C. a party respondentrenable the court to pass a 
decree in favor of A, the original respondent upon the record, as against 
the added respondent ©. Such a power can only exist in caso there is a 
memorandum of objections preforred by A. But under the Code of Civil 
Procedure as amended by Act VI of 1888, there is a provision autho- 
rizing one respondent to prefer a memorandum of objections against 
another. The matter was, perhaps, doubtful under the Code as it stood 
before. At all events the Madras High Courtin Timmayya Mada v. 
Lakshmana Bhakta, I. L. B.,7 M., 215, differing from éertain rulings of the 
Calcutta High Court in the Weekly Reporter, Pitambyr Pyne v. Toolse 
Dossee, 7 W. R., 39; and Goonomonce Dossia v. Parbutty Dossia, 10 W. R., 
326, held, that one respondent might prefer a memorandum of objections 

„against another. But that view appears to us to be no longer tenable 
under the amended language of the Code which speaks of notice of the 
memorandum of objections by the respondent to be given to the appel- 
lant and not to the co-respondent. Even in the case of Bhishanchurn Roy 
Ohowdhry v. Jogendra Nath Roy, I. L. R., 26 C., 114, the matter is not fully 
discussed with reference to the language of the Code. 


Shyama Charan Mandal v. Heres Mollah, I. L. R., 26 O., 160. 
S. 92 of the Evidence Act and its provisoes are a difficult study ; and the 
decisions upon them are not always intelligible or harmonious. Proviso 
4 excludes evidence of a subsequent oral agreement where the contract 
is required by Jaw to be in writing or has been registered. Evidence of 
conduct has been held admissible under this section to show that what 


isan apparent sale is a mortgage ; and such evidence has been held 
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admissible on the ground that it is not evidence of an oral agreement. 
If this is a correct principle, there is no reason why it should not apply 
to other contracts and apparent sales. In Mayandi Chetti v. Mrs. Oliver, 
8 M. L. J. R., p. 196, the Court was unable to hold that conduct was not 
oral agreement within the meaning of the proviso. We have no doubt 
the sounder view is that taken in the case under notice. Bub we have 
no difficulty in saying that the proviso requires to be re-drafted in a 
more intelligible fori With reference to the decisions. 


Sheodeni Tewari v. Ram Saran Singh, I. L. R., 26 C., 164. A | 


mortgagee purchased the mortgage property in execution of a money- 
decree contrary to the provisions of S. 99 of the Transfer of Property 
Act. He sues for possession. S. 244, we should imagine, is no bar 
to the suit, The purchaser's right to possession is not a question rela- 
ting to execution though the parties are parties to the suit. But we 
think if the sale was contrary to S. 99, the judgment-debtor should have 
objected to it under S. 24% and had the sale set aside. If the sale were 
not so set aside, the judgment-debtor is precluded by S. 244 from ques- 
tioning it. The learned Judges who decided the case under notice havo 
apparently overlooked this in refusing plaintiff possession; and we do 
not think there is any such unanimity in the decisions of the courts as 
to warrant the court in the conclusion arrived at. 


Pardhan Bhukhan Lal v. Narsing Dyal, I. L. R., 25 C., 300, 
Enhanced interest fom the date of default cannot be relieved against 
under s$. Rt of the’Contract Act. It is, of course, possible to relieve 
against a contract, the terms of which are unconscionable on equitable 
considerations, Ib has been settled law that prospective enhancement is 
nota penalty. It is, of course, possible that the enhancement may be 
ovidence taken in conjunction with other circumstances of the bargain 
being such as to entitle the debtor to relief. We think the judgment 
of Rampini, J., accepting the summary of the law from Shephard and 
Conninghan’s Contract Act lays down the law aright. It must be 
remembered, however, that the enhanced rate being of itself not sufficient 
to entitle the debtor to equitable relief, fraud cr oppression, improper 


dealing with an ignorant person must be shown before relief can be 
obtained, 
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SUMMARY OF RECENT CASES. ý 


Civil Procedure Code, Chapter XX—Insolvency—Holder of decree on 
mortgage not entered amongst tke scheduled creditors —Decree- 
holder not debarred fron executing his decree. 

Sheoraj Singh v. Gauri Sahai. 

Held that a judgment-creditor holding a decree for sale upon a 
mortgage against an insolvent judgment-debtor, will not, by reason of 
his debt not having been scheduled in the insolvency proceedings, lose 
his right to execute his decree. Haro Pria Dabia v. Shama Oharan Sen 
(L L. R., 16 C., 592), and Shridhar Narayan v. Atmaram- Govind 
(I. L. R., 7 B., 455), referred :—Allahabad Weekly Notes for 1899, p. 45. 





Civil Procedure Code, S. 53--Plaintig—Amendment-—Plaint not signed 
by plaintif or by any one authorized by him in that behalf. 


Marghub Ahmad v. Nihal Ahmad. 


Held, where a document which purported to be a plaint was found 
not to have been signed by the plaintiff or by any one duly authorized 
by him in that behalf, that it was not competent to a Court before which 
such document came in appeal, to allow the so-called plaintiff to sign or 
affix his mark to the said document, and thereby to convert it into a valid 
plaint. The document was ab initio invalid, and the only order possible 
in respect of ib was an order of rejection. Kateser Nath v. dggyan 
(Weekly Notes, 1894, page 95), followed. :—Allahabud Weekly Notes for 
1899, p. 55. ° 


Civil Procedure Code, s. 108—Decree ex parte— Death of judgment-debtor 
— Application by legal representative to have the decree set aside, 


Janki Prasad v. Sukhrani. 


Held that where a judgment-debtor, against whom a decree has 
been passed ea parte for default of appearance, dies, his legal represen- 
tative is not competent to apply under S. 108 of the Code of Civil Proce- 
dure to have the ex parie decree set aside. :—Allahabad Weekly Notes for 
1899, p. 58. . j 





Rachappa Nilkanthappa v. Mangesh Mahadaji Sharaff. 


Although, as a goneral rule, Zis pendens, except in certain classes of 
suits, ends with the decree, yet where a plaintif actively seeks to bring 
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the mortgaged froperty to sale in execution of his decree, he is entitled: 
to be protected from the effects of any alienation by his judgment-debtor, 


and, in such a case, the execution proceedings revive or give continuance 
to the lis pendens. 


The mere fact of obtaining æ decree on an unregistered mortgage 1 


will not sweep away the rights of, and give priority over, intermediate 


mortgagees who Ifold registered deeds and are in possession and are not | 


parties to the litigatior? which ended in the decree :—Printed Judgments 
of the B. H. ©. for 1898, p. 386. , 


< —_— e 


Section 4—Hasements Act (V of 1882), Section.?, explanation, illustration ` 


()— Water-course—Natural stream —Water-course not restricted 
to artificial channels—Obstruction to use a if water, 


Narayan Hari Deval v. Keshav Shivram Deval.’ 


When the water flows in a defined channel or course it fulfils the 
definition of “a natural stream ” given in the explavation of Section 7 of 


the Easements Act (V of 1882), and the channel of such a stream would 
be a water-course, 


The law as to riparian proprietors is the same in India as in England 

and is stated in illustration (h) of Section 7 of the Easem 

e 1882). Each proprietor has a right to a reasonable uso of 

passes his land, butfin the absence of some special custom or easement, 

he has no “right, to ‘dam it back or exhaust it so as to deprive other 
riparian owners of like use :—Printed Judgments of t 


he B. H, C. for 
1898, p. 390, i 


ents Act (V of 
the water as it 


Limitation Act XV of 1877, Schedule 2, Article 127, applicability 
of, to Mahomedans—Mahomedans living joint as Hindus—AMahomedans 
adopting Hindu manners and custome, 


Sayadalli valad Kasimsha v. Aminibi kom Sayad Khadirsaheb. 


Article 127 of the Second Schedule of the Limitation Act, XV of 
1877 applies to Mahomedans who have so far adopted Hindu manners and 


customs as to live joint and to keep their Property undivided :—Printed 
Judgments of the B. H. C. for 1898, p. 393. 


— eaaa 


} 
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Limitation—Sole in execution of decree—Formal possession given 
to purchaser-—Suit by purchaser—Hindt Law— Undivided family— 
Attachment of member's share inenecution—Sale after member's 
death— Right of survivorship—Purchaser’s title. 


Antaji Yeshwant Rajadhyaksh v. Lakshmfbai Kom Balaji- 


A suit by an auction-purchaser against the judgment-debtor, if 
brought more than 12 years after he took symbotical possession, would 


be time-barred, A 


The attachment of an undivided share of a member of a Hindu 
family, if levied during his lifetime, in execution of a decree at the 
instance of his creditor, will be regarded as sufficient to support the 
alienation of the member’s interest in the estate or a sale under the 
execution. The fact that the sale took place after the member's death 
would be immaterial, and a suit brought by the purchaser within 12 
years of the sale would not be time-barred. Mrdho Parshad v. Meherban 

Singh (I. L. R., 18 C., p. 157) referred to:—Printed Jndgments of the 


R. TT. C. 1898, p. 400. 


Mahomedan Law—Gift—Donor and donee in joint possession. 


Gahirmal Umaram v. Maktambi kom Husein. 


Under Mahomedan Law if the donor and donee remain in joint 
’ possession of the property given, sufficient delivery of possession has not 
been made, except in the cases of gifts (a) from a wife’to her husband 
and (b) from a father or other guardian to his ward :—Printéd Judg- 
ments of the B. H. O. for 1898, p. 402. 


Act to make better provision for the case of the estates of lunatic not subject 
to the jurisdiction of the Courts of Judicature (Act XXXV of 1858)— 
Unsoundness of mind—Suit by a newt friend—Neat friend—Hquity, 
principles of, to be observed and applied— Procedure-—Practice. 


Pransukhram Dinanath v. Bai Ladkor-. 


Where a person óf unsoubd mind, who is not adjudged to be so 
under Act XXXV of 1858 or any other Jaw for the time being in force, 
is incapable of acting for himself he should be allowed to sue by a next 
friend on his behalf as regards that which is primd i facie for his benefit. 
The Couri ought to be satisfied of the title of the next friend fo inter- 
yene, and it ought to be satisfied that the person is of unsound mind and 


d 


) 
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that he stands in need of protection as regards his property, and it ought 
to be shown that it would be for his true interest that the Court should; 
exercise its jurisdiction, . 


Held, also, that the principles of Equity as applied in the practice 
of the Courts of England should be observed in the Courts of this country 
in cases in which there was no law existent which laid down a different 
procedare :—] Bombay. Law Reporter, p. 88, 


Hindu Law—Maintenance, right of —Daughter-in-law can claim 


maintenance from mother-in-law out of the self-acquired property of her 
father-in-law—Property, self-acquired or ancestral, distinction in. 


Yamunabai kom Babaji Kavade e. Manubai kom Tatya Kavade. | 


The widow of a predeceased son, who lived in union with his father, 


has a legal right to claim maintenance from her mother-in-law when the | 


latter succeeds as heir to her husband, who left only self-acquired pro- 
. perty at the time of his death :—1 Bombay Law MEDI, p. 95. 


—— —_, 


Civil Procedure Code, s. 244—Bgecution of decree— Jurisdiction 
of Court executing the decree. 


Liladhar v. Chaterbhuj. 


Held, that whén a decree for the sale of specific mortgaged property 
is being eXecuted, á person who does not claim through the mortgagor 
cannot in execution contend that the mortgagor was not competent to 
make the mortgage, and that the decree was one which ought not to have 
been passed. Maluji v. Fakir Chand (I. L. R., 22 B., 225); Seth Chand 


‘ 


Mal v. Durga Det (I. L. R., 12 A., 313); Shilicdd Dae: Bismillah Begam | 
(I. L. R., 19 A., “ 480); and Lochan Singh v. Sant Chandar Mukerji 


(Weekly N otes, 1899, p. 24), referred to:—Allahabad Weekly Notes for 
1899, p. 46. 


_—_ 


Act No, I of 1872 (Indian Evidence Act), s. 115—Admission— 
Estoppel—Admission of point of law no estoppel. 














Jagwant Singh v. Silan Singh. 


An admission ona point of law is not an admission of a ¢ thing’ so 
. as to make the admission matter of estoppel within the meaning of 
S. 115 of the Evidence Act. Jottendro Mohan Tagore v. Gnanendro Mohun 
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‘Tagore (L. R., Sup, I. A., 47), and Gopee Lal v. Mussamut Sree Ohun- 
Traolee Budhojee (11B. L. R., 391) referred to :—Allahabad Weekly Notes 
or 1899, p J66. ' 


Oivil Procedure Code, s, 108— Decree ex parte—Suit to set aside 
as fraudulently obtained a decree ew parte--Application 


to set aside ex parte decreas, 





Dwarka Prasad v. Lachhoman Das. 


An ex parle decree was passed against a defendant, The defendant— . 
judgment-debtor—applied under S. 108 of the Code of Civil Procedure 
to have such ew parte decrce set aside, but his application was dismissed 
as barred by limitation. Held, that the defendant was not thereafter 
precluded from bringing a suit to set aside the ea parte decree as having 
been obtained by fraud. Pran Nath Roy v. Mohesh Chandra Moitra 
(I. L. R., 24 0., 46) followed :— Allahabad Weekly Notes for 1899, p, 67. 


Civil Procedure Code, S. 588 (25)—Appeal from order—Remand— 
Appeal.from order of remand (Civil Procedure Oode), 8. 562. - 


Jhanday Lal v: Sarman Lal. 


Held, that no appeal will lie from an order made under S. 562 of the 
Code of Civil Procedure in an appeal under S. 583 from an order under ° 
S. 485 of the Code. <Athura Nath Ghose v. Nobin Ohamlra Kundu 
Biswas (I. L. R, 24 C., 774) followed :—Allahabad Weekly Notes for 
1899, p. 68. i : 


Act No. IV of 1882 (Transfer of Property Aot), s. 90—Balance 
“legally recoverable” —Limitation—Act No. XV of 1877 
(Indian Limitation Act), sch. ii, art. 116. 


Badri Man v. Raja Ram. 


Every suit on a, mortgage containing an express or implied cove- 
nant to pay the mortgage-money otherwise than out of the mortgaged 
property must be regarded as impliedly, if not expressly, a. suit claiming 
such relief, the point being that the plaintiff, instead of being obliged to 
inclade a prayer for such relief in the plaint, may wait until it appears 
that the sale-proceeds are insufficient, and then make the prayer in an 
application under S. 90 of the Transfer of Property Act. Musaheb 
Zaman Khan v. Inayat-ullah (I. L. R., 14 A, 513); Bageshri Dyal v. 

6 
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Muhammad Nagi (I. L. R., 15 A., 831); Hamid-ud-din v. Kedar Nath 
(L L. R, 230 A, 386); and. Ohattar Mal. v. Thakurt (Weekly Notes, 
1898, p. 139) referred to ;—Allahabadl Weekly Notss for 1899, p, 22, 


-—— m 
e 


e 
Land-holder and tenant—Trees—Propeity in trees growing on 
tenant's holding'—Burden of pronf— Cwwil Procedure Oode, S. 561— 
Appeal—Objeoti8ns by respondents —Letters Patent, S. 10, 


Kausalia ».Gulab Kanwar. 


Held, that the property in trees growing on a tenant’s holding is, 
by the general law, vested in the zamindar, and a tenant is not entitled, 
in the absence of special custom, the burden of proving which is on him 
to cut down and sell such trees. Imdad Khan v. Bhagirath (I. L. R., 
10 A,, 159); Nafar Ohandra Lal Chaudhuri v. Ram Lal Pal (I. L. R., 
22 Q., 742); and Ruttonjee Edulji Shet v, The Collector of Thanna (lL 
M. T, A., 295), referred to. 


Held, also, that S. 560 of the Code of Civil Procedure is not appliable 
to appeals under S. 10 of the Letters Patent:—AUlahabad Weekly Notes 
for 1899, p. 72, 


ʻo Criminal Procedure Code, S. 556—Meaning of the expression 
« personally interested ”— Magistrate initiating proceedings against 
i + an octrot moharrir on information by the Secretary of 
e -the Municipal Board. 


In the matter of the petition of Inayat Husain. 


The words “.try any case” in S. 556 of the Code of Criminal 
Procedure include the hearing of an appeal. Nistarint Debi v. Ghose 
(I. L. R., 23 O. 44), followed. 


Where a Magistrate has in some extra magisterial capacity, for 
example, as Collector or as Chairman of a Municipal Board, initiated 
proceedings against an accused person, he will be debarred by S. 556 of 
the Code of Civil Procedure from trying the case. But if he has merely 
initiated proceedings under S. 190 of the Code in his magisterial 
capacity, S. 556 can have no application :— Allahabad Weekly Notes for 
1899, p. 74. 


° : nok 
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Act No. XLV of 1860 (Indian Penal Code), Ss. 34, 397— 
Dacoity— Commission of grievous hurt in the course of a dacoity 
—Persons liable under S. 84, liable also under K. 397. 


Queen-Empress v. Mahabir Tiyari. 


Held, that the words “ such offender” in S. 397 of the Indian Penal 
Code includes any person who, though he may not hiinself have ‘caused 
the grievous hurt, is nevertheless liable for it by reason of S. 34 of 
the Code :—Allahabad Weekly Notes for 1899, p. 76. 


—— 


Act No. XLV of 1860 (Indian Penal Code), 8. 148— 
Rioting armed with deadly weapons—Persons who are liable 
to be convicted under S. 148. 


Queen-Empress v. Ram Saran Rai. 


Where a number of persons, some of whom had been armed with 
deadly weapons and others not, had been tried and convicted under 
S. 148 of the Indian Penal Code, it was held on appeal to the High 
Court that only those who were shown to have been armed could 
properly be convicted under S. 148 :—Allahabad Weekly ‘Notes for 1899, 
p. 77. 


Ne 


Hindu Law—Joint Hindu family—Liability of sons to pay 
debts incurred by father—Creditor’s remedy against sonb not barred 
by reason of his having sued the father separately —Morigage— 
Act No. IV of 1882 (Transfer of Property Act), 8. 85. 


Dharam Singh v. Angan Lal. 


Although a decree may have been obtained against the father of 
a joint Hindu family for a debt incurred by him, a subsequent suit is 
maintainable against the son in respect of the same debt for the enforce- 
mont of the son’s liability for it, such debt being one which the son is 
legally bound to pay. 


The creditor may in his original suit implead the son, but his 
omitting to do so will not deprive him of his subsequent remedy against, 
the son. 


There is no diferenco in principle-as regards the subsequent remedy 
of the creditor against the son between the case of a debt secured by a 
mortgége and a simple money debt. > 


' 7 7 a ' 
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e 
l Lachmi Narayan v. Kunji Lal (1. L. R., 16 A., 449); Balmakund 
v. Sangari (I. L. R., 19 A., 379); Bhawani Prasad v. Kallu (I. L. R., 
17 A., 537); Ramasami Nadan v, Ulaganatha Goundan (I. L. R., 22 M., 
49); Arabudra v. Dora Sami (i. L. R, 11 M., 413); and Nanomi 
Babuasin v. Modhun Yohun (I. L. R., 13 C., 21), referred to. 


The obligatiqn of a Hindu son to pay his father’s debt is not an 
obligation which he has incurred jointly with his father, and the 
creditor’s canse of action is not a single cause of action which is 
exhausted upon a decree being obtained against one of them only. 
Hemendro Coomar Mullick v. Rajendro Lall Moonshee (I. L, R., 30, ° 
353); Dhanput Sing v. Sham Soonder Mitter (L L. R., 5 C., 292); and 
Hoare v. Niblett (L. R., 1891, 1 Q. B., 781), referred to :—Allahabad 
Weekly'Notes for 1899, p. 78. 


—_— soea 


Assignment of mortgage to one surety— Giving time to principal— 
Suit for contribution against a co-surety, 


Greenwood v. Francis [1899], 1 Q. B. 312 0. A. 


Three persons, directors of a company, jointly and severally 
guaranteed re-payment of a sum of money advanced to the company 
upon a mortgage-deed and it was expressly agreed between them that 
although as between the company and the directors, the latter were to 
be simply sureties, yet as regards the creditors they were to be principal 
debtors an should ‘not be exonerated by the creditors giving time to 
the principal debtor, or by any other forbearance, act, or omission of the 
creditors: towards the debtor. The plaintiffs, two of the sureties, paid 
the money due on demand-made by the creditor and obtained an assign- 
ment of the mortgage. They now brought this suit against the co- 
surety for the recovery of one-third of the amount they paid to the 
creditor. The question was whether the co-surety was not exonerated 
from liability to pay contribution, by reason of the fact that the assignees 
of the mortgage had given time to the company that had purchased the 
good will, premises and stock-in-trade of the debtor company. It was 
held by the Court of Appeal (A. L. Smith, Rigby, and Collins, L.JJ.) 
-that the principle of law whereby a surety was discharged by the 
principal creditor giving time to the principal debtor should not be 
extended to the case of a surety sued for contribution by a co-surety 
who had given time to the principal debtor, and that even supposing 
that the plaintiffs in the case were not simply sureties who had paid the 
creditor but had come’ to occupy the position of principal creditors by 
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- reason of the assignment, the principal creditors themselves having had 
express power to give time to the principal debtor, their assignees had 
lost no rights by giving time to the debtor. 


—— — 
s 


Bankruptey—Proof of creditors—Olaim of a dissolved Corporation— 
Right of Crown—Bone vacantéa. ` 


In re Higginson and Deart [1899], 1 Q. B. 325. 


Where a trading firm became bankrupt and a Corporation proved 
‘in the bankruptcy and after the dissolution of this Corporation the 
Officidl Assignee discovered that the bankrupt firm had certain railway 
shares and recovered the value of the same, a question was raised as to 
whether the Crown had the'right to stand in the place, of the dissolved 
Corporation and receive the dividend to which the Corporation would, 
but for its dissolution, have been entitled. It was contended by the 
other creditors, that with the dissolution of the Corporation the debt 
ceased to exist, that, therefore, the fund should be distributed among the 
other creditors, and that even if the debt did not cease to exist, the 
money due to the dissolved Corporation should be distributed among 
the other creditors as unclaimed dividend. l 


It was decided by Wright, J., that there was ljttle or no authority 
for the position that the debt ceased to exist on the dissolytion of the 
Corporation, that, therefore, the Crown was entitled to the dividend due 
to the dissolved Corporation as bona vacantia; that even supposing that 
the debt would cease to exist on disgolution, the debt in the present 
instance had ceased to be a simple debt and had. passed to the stage of 
equitable execution and.the equitable interest so created passed to the 
Crown as bona vacantia; (or putting the same thing in another form) 
that the assignees in bankruptcy held the shares in trust to the bank 
and the other creditors, that on the dissolution of the Corporation their 
title as trustees did not cease to exist as it did not depend upon the 
continued existence of any particular debt or any particular creditor 
and that the Crown was entitled to step into the shoes of any cestut que 
trust who might cease to exist; and that either the Crown or the cre- 
_ ditors were entitled to claim, ‘and in either case the dividend cannot 
be said to be unclaimed. 
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Principal and Agent— Contract to be binding on the certificate of 
Agent—Bribe accepted by Agent -~ Certificate, invalidity of 
—Avoidance of contract. 


Shipway v. Broadwood [1899], 1 Q. B. 369 0. A. 


The defendant agreed to purchase of the plaintiff, a horse-dealer, 
a pair of horses, if a yoterinary surgeon cortified them as sound, and 
deputed the surgeon to examine the horses for him. The surgeon having 
certified, the defendant took delivery of the horses and sent a cheque for 
the price. Soon after finding the horses to be unsound, he returned the 
horses and stopped the cheque. An action was brought upon the 
cheque and it was found that the surgeon had accepted money from the’ 
plaintiff on a promise to have the horses sold for him. It was held by 
the Court of Appeal (d. D. Smith, Ohitty, and Collins, L.JJ.) in confir- 
mation of the decision of Day, J., that the money paid to the surgeon 
was really a bribe to inguce him to certify the horses as sound, that it 
was immaterial to inquire to what extent the bribe or the offer of it 
influenced the person to whom it was given or offered, that the certifi- 
cate was invalid and that the plaintiff could not recover upon a contract 
which depended upon the validity of the certificate. 


—— 


Bond—Condition—Breach of Injunction—List of acts prohibited— 
Ligquidated damages—Order XIV Rules. 


Strickland v. Williams [1899], 1 Q. B., 382. 


An’ injunction had been obtained in the High Court, to restrain the 
defendant from trespassing upon the land of the plaintiff; and for breach 
of this injunction the defendant was lodged in gaol. The defendant 
while in gaol executed a bond for £100 to the-plaintiff, The condition 
in the bond ran thus: “If the said .... Williams (defendant) shall 
from time to time or at all times hereafter (in obedience to a perpetual 
injunction granted by the High Court of Justice .... ) refrain from 
trespassing upon... . Strickland’s land ....or garden.,.. or 
walls, gates or fences thereof or inclosing the same and from pulling 
down or removing or otherwise injuring. the same or any part thereof 
x +», then the above written bond or obligation shall be void”. Ona 
subsequent breach of the injunction, this suit was brought to recover the 
money upon the bond. The Master having allowed the plaintiff to enter 
judgment for £100 under Order XIV, it was contended that various 
prohibited acts having been mentioned in the bond, the suit fell within 
the scope of 8 and 9 Will. III., C. 11, and the question of damages was 
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one for jury and ought to be assessed on the breaches assigned and that 
the, sum mentioned in the bond being a penalty judgment could not be 
entered under Order XIV. i 


The Court of Appeal (A. L. Smith, Rigby, and. Collins, L.JJ.) held 
that the bond not being one for non-performance of a covenant, the suit 
on the bond did not come within the scope of the statute, of Will. ITI, and 
that though various acts were prohibited, the payment of money being 
really conditioned on one event, that is, disobedience to the injunction, 
was really in the nature of liquidated damages and therefore judgment 
was rightly allowed to be entered under Order XIV. 


aee ea 


Action for malicious prosecution against a Oorporalicn— 
Liability of a Corporation. 


Cornford v. Carlton Bank, Ld. [1899], I Q. B., 392. 


In the eye of the Law, a Corporation is capable of malice and 
consequently an action for malicious prosecution will lie against a 
corporation. 


Edwards v. Midland Ry. Co. [1880], 6 Q. B. D., 287, followed. 


The dicta of Alderson, Bọ in Stevens v. Midland Counties Railway, 
10 Ex., 352 and of Lord Bramwell in Abrath v. North astern Railway Co., 
11 Ap. Cas. 247, dissented from. 


Mortgage—Notice—Advances after notice—Subsequent Mortgage—Trust . 
over on alienation— Words of Futurity—Retrospective operation. 


West v- Williams. [1899], 1 Ch. 132, ©. A. 


The facts of this case are shortly as follows: On the 24th of 
December 1895, the defendant, Walter Williams, borrowed £600 of the 
plaintiff and executed a mortgage of his life-intercst under the will of 
his father, also a policy of insurance upon hisown life. This mortgage- 
deed contained a covenant that until the 24th December 1896, or until 
the said Williams during the continuance of the mortgage should charge, 
assign or incumber the estate, notice of the mortgage should not be 
given to the trustees of the will. On the same date, another mortgage 
was executed to one Temple to secure an advance of £150, but this 
mortgage was made expressly subject to the plaintiff’s mortgage. On the 
2nd of April 1896 the defendant executed a further mortgage of the 


` 
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same estate to his uncles to secure an advance of £2,297 immediately 
made and also the further advances of £200 per annum agreed to be 
made for five years from the 15th’ February 1896. Asa part of this 
transactionjand in consideration of the aforesaid annual payment of 
£200 for 5 years the defendant niade a settlement of his life-estate by 
which he assigned it to defendants, Taylor and Miere, to be held in trust 
for himself for lifé or until he should assign charge or incumber,... . 
and after determination of the trust during his life, the trustees might 
in their discrétion apply the income to the maintenance of the settlor, 
his wife, children, or remoter issue or his sister, her children or remoter 
issue. On the 7th July 1896, notice of this mortgage and settlement 
was given to the trustees of the will and atthe time when such notice 
was given none of the parties to the last mentioned transactions had any 
notice of the prior mortgages. In fact, notice of the plaintiff's mortgage 
was given to the trustees of the will on the 8th June 1897, and on the 
15th February, 1897, he wrote to the uncles offering to redeem their 
mortgage, but they refused to be redeemed. This action was then 
brought by the plaintiff to enforce his security by foreclosure or sale; for 
a declaration of the priority of the several mortgages; for redemption 
if necessary; and for consequential relief. The plaintiff admitted the 
priority of the mortgage to the uncles as regards all advances made by 
them before the 15th February 1897 when they for the first time became 
aware of the plaintiff’s mortgage. 


Keéfewich, J., décided that the doctrine of H opkinson v. Rolt was not 
applicable to the case since there was a covenant to make further 
advances,and that therefore the uncles were entitled to priority not only 
in respect of advances made before notice, but also in respect of subse- 
quent advances; that the settlement had priority over the mortgage, 
and that notwithstanding that the clause relating to the determination 
of the trust was grammatically applicable only to future alienations, yet 

by the ruling in Metcalfe v. Metcalfe, [1891] 3 ch. 1, the plaintiff's 
mortgage had the effect of determining the trust in favour of the 
settlor and that the discretionary trust had come into operation. 


The Court of Appeal (Lindley, M. R., Chitty and Williams, LJ.) 
in reversal of the decision of Kekewich, J., decided as follows :— 


1, A covenant to make future advances does not exclude the 
doctrine of Hopkinson v. Rolt, because the mortgagor is free 
to deal with the equity of redemption, notwithstanding 
this covenant and because on the ‘discovery of a second 
mortgage in favour of somebody else the uncles could have 
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lawfully refused to make any further advances. Therefore, 

3 in spite of the covenant to make further advances, a prior 
mortgagee cannot as against a subsequent incumbrancer 
tack to his mortgage-debt money advanced to the mort- 
gagor after notice of the second mortgage. 


2. The clause in the settlement which provides for the subsis- 
tence of the trust in favour, of thé settlor “until he shall 
assign charge or incumber,” refers only to future aliena- 

, tions and not to past ones. The plaintifi’s mortgage, 
therefore, does not determine the trust in favour of the 
settlor. 


The plaintiffs mortgage has priority over the settlement , 
though notice of the settlement was given earlier, the reason “ 
being that, though the settlement was made in consideration 
of the annual payment of £200°by the uncles, the uncles 
themselves took no interest under it.and the nephew in 
making æ voluntary settlement in favour of persons who 
were bond fide purchasers for consideration, could not defeat 
a mortgage which he himself had created. 





. Chose in Action—A ssignment—Priority—Notice te all trustees existing 


at that date—New trustees after death or re-treatment of them all. 


In ve Wadsiate Britton v. Partridge, [1899] 1 Ch, 168. 


Where an assignee of an interest in a trust fund has perfected his 
title by notice to the trustees for the time being, he does not lose his 
right to priority over & subsequent assigneo by reason of the fact that 
the prior assignee had given no notice to the new trustees appointed on 
death or retirement of the old trustees, while the subsequent assignee 
had so given notice. The decisions in Timson v. Ramsbottam [1837] 
2 Keen 35 and In re Hall, [1880], 7, L. R., Ir. 180, distinguished on the 
ground that there the prior assignee had given notice to one only of 
several trustees and was postponed to a subsequent assignee who took 
his assignment after the death of that trustee and gave notice of it to 
the other trustees in existence at the time. 


m 
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' Mortgage of real estate and life policy—Mortgagee taking possession 
of real estate—Redemption of real estate barred by Real Property— 
Limitation Act, 1874, S. 7.— Right to redeem policy— 
Analogy of the Statute. 


Charte? v. Watson, [1899], 1., Ch., 175. 


Where real egtate and a'poliey of insurance had been mortgaged to 
secure a debt and the mortgage deed provided for the re-conveyance of 
the whole security on payment of the whole debt, it was held that there 
was one indivisible debt and one indivisible security, and that when the 
right to demand a re-conveyance of the real estate was lost under S. 7 
of the Real Property Limitation Act, 1874, by reason of the continued 
possession of the mortgagee for more than} 12 years without any 
acknowledgment of the mortgagor's title, the right to redeem and havo 
are-conveyance of the policy of insurance was also lost not on the analogy 
of the Statute, but because the unity of the security being granted it was 
impossible to separate the’ claim in respect of the policy from the claim 
in respect of the real estate as to which S. 7 of the Act of 1874 operated 
as a bar. 


=—_ amaa amŘħÃ— 


` JOTTINGS AND CUTTINGS, 


We beg to acknowledge with thanks the receipt of the following 
publications :— 


. 
The Jndjan Stamp Laws, by Mr. Desai N arotam, published by The 
Talva Vivechaka Press, Bombay.—Price Rs, 5-8. 


Comnton Form Draftsman, by Wild and Cooper, published by Messrs, 
Butterworth and Co., 7 Fleet Street, London, E. O.—Price S. 7/6 net. 


The Bombay Law Reporter for April (in exchange). 

The Albany Law Journal for April (in exchange). 

The Calcutta Weekly Notes for April (in exchange), ° 
The Allahabad Weekly Notes for April (in eachange), 
The Green Bag for April (in exchange). 

The Canadian Law Times for April (in exchange). 

The Canada Law Journal for April (in eachange). 

The Harvard Law Review for April (in exchange), 

The Ceylon Law Review, Vol. I, No. 1 (in exchange), 





ae 
The Glass Eye Case:—J udge Davis, at Cincinnati, on the 25th, 
decided the divorce case of Katherine Kraus against Charles Kraus, or 
the “ glass-eye case,” as it has come to be known, in favor of the wife. 
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The court holds that itis legal for women to attract mankind with 
. “devices and attachments used to improve the work of nature,” as the 
following excerpts from the decision will show : “ It is not necessary for 
a woman, during courtship, to inform her intended husband of any device 
or attachment used to improve the work of natuge in the construction 
of her face, form or figure. Ifa glass eye, purposely concealed. before 
marriage, be fraudulent representation and @ ground for divorce, why 
are not false teeth, false hair, or any other false article peculiar to the 
fair sex also be a ground for divorce 2¥—Chicago Law Journal. 
ae 

Nebraska Legislation :—Nebraska has enacted that no female shall 
be employed in any manufacturing or mercantile establishment longer 
than ten hours per day; and that no child under the age of ten shall be 
employed in any such establishment, and no child under the age of 
fourteen except during the school vacation. It has also voted to create a 
commission to examine and license barbers, who must be above the age 
of eighteen, of good moral character, free from contagious disease, and 
with a record of two years’ apprenticeship or one year in an approved 
school for barbers. All this will cost each barber five dollars, and his 
cortificate may be evoked if he should be convicted of crime, become a 
drunkard, show gross incompetency, or become afflicted with a contagious 


disease :—The Albany Law Jourual. 
(J 


aie ° 
Legal Laugh :-—An English pleader before Lord Ellenborough wad 
inclined to be flowery. “ My lord,” he began, “it is written in the Book 
of Nature—” “ What book?” inquired his lordship, taking up a pen. 
“The Book of Nature.” “Name the page,” said his lordship, dipping 
his pen in the ink to note it down :— The Albany Law Journal. 


k 


Barker, J.] Re Jewsrr ARBITRATION. ` [Dec. 12, 1898. 
Arbitrator’s fees. 


A man who.chooses to act as an arbitrator cannot fix his fees upon 
the basis of the value of his services in his own special business for the 
time given to the arbitration. He need not act as an arbitrator unless 
he chooses, or he may stipulate as a condition to his consenting to act 
that his remuneration shall be at a fixed rate, but in the absence of that, 
if he chooses to act as an arbitrator, he must be contented: with an arbi- 
trator’s paye What that pay is depends upon the particular circume 
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stances of each case. The expert, the professional man, the lawyer, 
surgeon or engineer as the case may be, who has been selected as arbi- 
trator because the matters in controversy were such as his special train- 
ing and education enabled him the more intelligently to determine, 
cannot be rated the game as one’ who has no such exceptional qualifi- 
cation. It is obvious also that in determining as to the reasonableness 
of the compensation regard must be had to the natare and importance 
of the matter in dispute? the amount of money involved, and the time 
necessarily océupied in the work »—Canada Law Journal. 
es 

The following are taken from an article “ Echoes of the Four Courts,” 

No. 4, that appeared in the April issue of the Lawyer and Magistrate :— 


In a sheep-stealing case tried before a judge, the offence was plainly 
proved, but a number of witnesses were called to depose to the good 
character of the accused. He summed up in a single sentence. 


“Tn this case, gentlemen, the result of the evidence appears to be 
that the sheep were stolen by a man of most excellent character,” 


l , as 

. When the Judge of whom the writer is speaking was an advocate, a 
somewhat irritable judge.on one occasion cut him short in the middle of 
@ law argument, thickly interwoven with flowers of speech,” by the 
impatient exclamation—‘“ I have done my best, but I fail to understand 


. a p . . 
a single word of your notice of motion.” 
e 


“ Not a single word, my lord ; that is really most lamentable. Will 
you be ‘pleased to permit me to the extent of my limited ability to 
endeavour to explain P” 


He read the notice over slowly, and with laborious expression, 


“Sir - Take notice that on the 20th day of May, or on the first 
opportunity afterwards, counsel on behalf of the plaintiff in this action 
will apply to this honourable Court for an order that,” ete., ete, 


“Now, my lord, to proceed with my explanation. ‘ Sir’ That, my 
lord, is the mode of monosyllabic address adopted by the solicitor for 
the plaintiff to the solicitor for the other?side. It ig curt, my lord, as 
the form provides, and indicates that the parties are now at arm’s length; 
but not necessarily discourteous nor precluding the possibility of friendly 
- private relations between the solicitors. ‘Take notice.’ This, your 
tordship ‘will observe, is in the nature of a warning. The object is that 
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the solicitor shall be prepared for the application, and, above all, that he 
shail have an opportunity to instruct and fee counsel to resist the motion 
if he considers it possible or advisable, or otherwise to appear on consent. 
‘On the 20th day of May, a day now passed, my lord, and, therefore 
unavailable for the making of this motion; ‘ or thefirst opportunity after- 
wards? that, my lord, is the present occasion, Counsel on behalf of the 
plaintif? ‘That is the humble individual who appears before your lord- 
ship. ‘Shall apply to this honourable Court.’ That is the learned- and 
courteous judge whom I have the honour to address. ‘ For an order,’ 
That, my lord — 

But the judge could not refrain any longer. “Go on with your 
motion,” he said, joining in the general laughter, “ I have learned my 
lesson.” 


Notes of American Casas. 


A condition on the delivery of a note to the payce or his agent, 
that it shall take effect only when signed by another person, is held, in 
Hurt v. Ford (Mo.) 41 L. R. A. 823, in-effectual, but the delivery is 
deemed absolute. 

we 

Mere advertisers who place advertisements upon a signboard set up 
upon the roof of a building, by virtue of what is called a leasesof part 
of the roof, but which does not give them possession of any part of the 
building, although they are required to keep in repair the portion of 
roof which they use, are held, in Reynolds v. Van Bouren (N: Y.) 42 L. 
R. A. 129, to be mere licensees who are not liable to a stranger for the 
falling of the signboard from the building during a high wind, 


« 
A judge who owns real estate ina city, that is taxable for the city’s 
bonded indebtedness, is held, in Meyer v. San Diego (Cal.) 41 L. R. A, 
762, to be disqualified to sit on‘a contest of the validity of a contract 


which will involve the creatain of a bonded debt of the city to a large 
umount, necessitating a special iax for forty years. 


at 
LE 
A grant of the exclusive privilege of entering station grounds to 


solicit passengers or baggage is held valid in New York, N. H. & H. k. 
Qo.v; Scovis (Conn.) 42T, R. A, 157, if its terms are not inconsistent: 


2 
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with the reasonable accommodation of the public. Bant the authorities 
on this subject are in conflict, as appears from the note to Oole v. Rowen 
(Mich.) 18 L. R. A. 848, 


A oa 

A provision that a life insurance policy shall not take effect until 
the payment of the first premium is held, in Stewart v. Union Mut. D. 
Ins. Co. (N, Y.) 42 L R. A. 147, not to defeat the i insurance, where a 
note for the premium was accepted and, at its maturity, a check taken, 
with the understanding that it would be satisfactor y if it was paid the 
next week, although the insured died before the check was paid. 


$ 
$ 


Condemnation of leased premises, without actual eviction, is held, 
in Rhode Island Hospital Trust Co. v. Hayden (R. Í) 42 L. R. A. 107, 
iusufficient to relieve the tenant from liability. 
ats 
í Negligence in storing oil upon a station platform in violation of 
statue is held, in Stone v. Boston § A. R. Co. (Mass.) 41 L, R. A. 794, 
hot to be the proximate cause of damage by fire caused by the dropping 
of match by a person delivering goods at the depôt, and who is not 
employed by the carrier, f 


¥ 
: * * 


se g 

The discretion of a receiver in respect to details in the management 
of a street railroad is held, in Morley v. Snow (Mich.) 41 L. R. Á. 817, 
to extent to the adoption of metal safes for receiving fares into which 
the passengers are required to put the fare, while the conductor presses 
a button which rings a bell and registers the fare. 


* 
k% 


The offer-of a reward for “the arrest and conviction” of an un- 
known perpetrator of a crime, -is construed, in Haskell v. Davidson (Me.) 
42 L. R. A. 155, so as to entitle a person to the reward when he obtains 
tlio facts to secure the arrost and conviction, without personally making 
the arrest. : 


a 
* 


* * 


The intention to make uo provision for a child already born is held, 
in Carpenter v. Snow (Mich.) 41 L. R. A, 820, not necessary to be shown 
by the will itself, under a statute giving a child a right to share as in 
case of intestacy, if it appears that the omission was not intentional 
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But as to a child afterwards born'the statute provides that such inten- 
tion must “ be apparent from the will,” and this is no shown by merely 
giving all testator’s property to his wife. 
ete 

The novel question whether a bank holding certificates of deposit 
issued by another bank is a depositor is decided in Stgte Savings Bank 
v. Foster (Mich.) 42 L. R. A. 404, holding thatewhen such certificate 
does not represent any actual deposit, but only a credit on the books, 
against which checks or drafts may be drawn, the holdervis not @ 
depositor in the other bank within the meaning of a statute creating 
an individual liability of stockholders to the depositors. 

Starting a train without waiting for a passenger to reach 9 seat 
after entering the vehicle is held, in Louisville §& N. R. Co. Hale (Ky). ` 
42 L. R. A. 293, to give no cause of action to a passenger who is injured 
thereby, unless there was some other reason for waiting than the fact 
that the passenger was a fleshy woman encumbered with a number of 
children,—at least when she had an escort with her. With this case 
is a note reviewing the other authorities on starting a car before a 
passenger obtains a seat. 


* 


A promissory note payable six months after date if the promisor is 
elected toa certain office is held, in Specht v. Beindorf (Npb.9 42 L. 
R. A. 429, to be lacking in the certainty necessary for 2 negotiable i in. 
strument, and also void on grounds of public policy as a waget on the 
result of the election. ' 


* 
ee & 


A proprietor of a public resort who employed an independent con- 
tractor to make a balloon ascension to attract visitors is held, in Smith 
v. Benick (Md.) 42 L. R. A. 277, not tobe liable for an injury to a visitor 
by a pole which fell because of the negligence of the balloonist while he 
was endeavoring to raise the pole for use in inflating the balloon. 


ss 
The authorities which deny a right of action for mere fright or 
nervous shock are reinforced by Braun v. Craven (I. L. L.) 42 L. R. A. 
199, which was a case of fright resulting in St. Vitus’ dance, caused 
by violent conduct of a landlord suddenly appearing at the-door of a 
room in which a woman was packing goods for moving. 


D as 
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~ ` Marriage on the high seas, where there is no law regulating the 
matter, entered into by persons who went there with the avowed pur- 
pose of evading the laws of their residence, is held, in Norman v. Norman’ 
(Cal.) 42 L. R. A. 343 to be invalid. 


e 
* r q 
+ x 


The right ofa wife to an injunction against her husband’s entering 
her dwelling house and eating and sleeping there is granted in Lyon v. 
Lyon (Ga.) 42 L. R. A; 194, in’a case in which she had @ pending suit 
' for divorce from him on the ground of cruelty and habitual intoxication, 


ay 

Death resulting from hernia which was caused by accident is held,o . 

in Atlanta Accident Associotion v. Alerander (Ga.) 42 L. R. A. 188, to 
give a right of action on a policy against accidents, although there was 


a provision against liability for injuries or death resulting from hernia 
or other disease. , 
ae: l 

A. contract by.an insurance agent to keep a person’s property in- 
sured in his company is held, in Ramspeck v. Patillo (Ga.) 42 L. R. A. 
197, to be invalid unless the company consents, because theagent cannot _ 
act in a double capacity, and this contract would require him to perform 
inconsistent duties and require the consent of both parties. 
` i +r a 

A provision that a life insurance policy shall be incontestable after 
one year is held, in Clement v. New York Life Ins. Qo. (Tenn.) 42 L. R; 
A. 247, to be neither unreasonable nor contrary to public policy, but, - 
while it is held applicable to fraud in procuring the policy, it is held 
inapplicable to the defense that the plaintiffs had procured the issue of 
the policy and its transfer to them as a Speculation, and that it WAS, 
therefore a gambling or wagering contract. With this case is an exten- 
sive note on incontestable life policies. í 


¢ 
%, 
$6 


A policy omitting the usual suicide clanse, and containing an 
“ absolutely incontestable” clause is held, in Patterson v, Natural Pre. 
mium Mut, L. Ins. Oo. (Wis.) 42 L. B. A. 258, to cover a case of death 
by suicide, l ; 


4 
-at 
‘ee 
"s 
Ga 
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A. stipulation that a life policy is incontestable after three years 
from date and the payment of three full yearly premiums is held, in 
Massachuselis Ben. D. Asso. v. Robinson (Ga.) 42 L. R. A. 261, to be valid 
and applicable to a defenso based upon misrepresentations or warranties, 
whether fraudulent or otherwise. e» on 

ws ; 

A municipal corporation enforcing a valid ofdinance for vaccination 
is held, in Wyatt v. Rome (Ga.) 42 L. R. A. 180, to be exercising a 
governmental function, and therefore not liable for any damages caused 
by impure vacciue matter. 
ae 

An ordinance forbidding the business of collecting, storing, and 
‘ dealing in rags within thickly settled portions of a city is held, in Com. 
v. Hubley (Mass.) 42 L. R. A. 403, to be not unreasonable or in excess 
‘of the police power of the city. j 

ss , 

Failure to fonce or otherwise guard an open excavation or pond is 
held, in Stendal v. Boyd (Minn.) 42 L. R. A. 288, to give no right of 
action against the landowner for injury to children coming thereon with- 
out right or invitation, although they are attracted by the excavation or 
pond. , 

$ e 
eh . . ° ; 
.,, A theosophical corporation is held, in New England Thepsophical 
Corp. v. Boston (Mass.) 42 L. R. A. 281, to be neither a scientific, beno- 
volent, nor charitable institution, within the meaning of a statute 
respecting taxation. 


Patent rights granted by the United States for an invention are 


held, in People ex vel. Edison Elec. Illum. Board of Assessors (N. Y.) 
42 L. R. A. 290, to be exempt from the taxing power of a state. 


l a” 
A view by the jury of the premises where a crime was committed 
is held, in Peopsl v. Thorn (N. Y.) 42 L. R. A. 868, to constitute no part 


of the trail, nor a taking of evidence; and therefore it is held lawful 
to permit the jury to make such view in the absence of the accused,—at 


least when he waives his right to be present, With this case is a very. 


8. i 
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extensive note “marshalling the authorities on the subject of view by 
jury, aud showing that there are several different theories entertained 
‘by the courts. f ‘ 


¥ 
* $ 


The right of aepolitical cohvention to delegate its powor to a 
committee for the nomination of candidates is sustained in White v. 
Sanderson (Mint) 42 L. R. A. 231, and the certificates of nomina- 
tions are held properly executed by the chairman and secretary of the 
' committee. . 

ss 

A conveyance bound by a river is held, in Gof v. Cougle (Mich.) 
42 L. R. A. 161, to give title to the middle of the main channel, so as ` 
to include islands lying between that and the shore, in the absence of 
anything to show that the islands belong to the government. With 
this case is a note on the subject of title to land under water. 


S ae 


An unmeandered river of sufficient capacity to float logs, and down 
which logs are driven from time to time, is held, in Willow River Olub 
v. Wade (Wis.) 42 L. R. A. 305, to be a public navigable streem. With 
this ‘case is an extensive note on the question what waters are navigable. 


. REVIEWS. l 
Common Form Draftsman, by Wild and Cooper, published by 
‘Messrs Butterworth & Co., 7 Fleet Street, #. C., London :—Price 
8.7/6 net. 


We have received from that enterprising firm of Law Pub- 
lishers—Butterworth & Co.—a copy of a new book entitled “ The 
Common Form Draftsman.” The forms contained in the book 
` must be-of great use in the évery-day practice of a solicitor. We 
noticed ‘sometime ago a book published -by the same firm entitled 
“Kelly’s Draftsman” containing numerous forms of conveyancing in 
a handy volume. The forms in this book, which relate to the practice 
of the Courts, may be regarded as a companion volume. The book 
cannot fail to be of use even in India where the practice in the 
Original Side of the High Court is modelled very much on that of 
the Supreme Court in England. 
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The Law of Partnership, by Arthur Underhill, MA. , LL.D., pub- 
lished by Messrs, Butterworth & Vo., 7 Fleet Street, B. C., London, 


We acknowledge with thanks the receipt of a small book on the 
Law of Partnership containing six lectures by Dr. Underhill issued 
by Butterworth & Co. These lectures contain sthe substance of the 
Law of Partnership elaborately treated in the well-known tr eatise on 
the subject by the present Master of the Roljs. Dr. Underhill has 
the reputation of being a good analytical lawyer, and his statement 
of the law in the shape of propositions accompanied by illustrations 
in the department of Torts and Trusts is highly prized in India. We 
welcome his lectures on the subject of Partnership—a department of 
law which is becoming every day of increasing importance in conse- 
quence of the great development of partnerships. We commend the 
book to all students of Jaw and to all others who aspire to a sound 
knowledge of the principles of the subject. | 





The Yearly Abridgment of Reports, by Murray, published by 
Messrs. Butterworth 5° Co.; 7 Fleet Street, H. C., London :—Price 
S. 12/6. 


The yearly abridgment of reports,, published by Messrs. Butter- 
worth & Co., is a very useful publication. It must not be con- 
founded with the annual index of the Law Reports, for it contains 
a full analysis of the cases alphabetically arranged together with 
an index of the subject-matter. There is also an alphabetical list 
of defendants which must be a valuable aid to the hunting-up of 
references. 


n 


Quarterly Advance Sheets of the General Digest, American and 
English, published by the Lawyers’ Co-operative Publishing Com- 
pany, Rochester, New York :—Price $1. 


We have received the Quarterly Advance Sheets of the General 
Digest, American and English, No. 10. We have referred to a 
previous number and expressed our high admiration of the manner — 
in which the work is done. .We await the arrival of the permanent 
volumes with interest, and we venture to express the hope that 
they would prove a valuable addition to every legal library. 
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The Indiah Stamp Laws, by Mr. Desai Narotam, published by 
The Tatva Vivechaka Press, Bombay :—Price Rs. 5-8., 


We have much pleasure in introducing to the public this book 
entitled “The Indian Stamp Laws,” by Mr. Desai Narotam. We 
commend the entefprise of the author in issuing this book so soon 
after the new Stamp Act has become law. Under the Act of 1899 
he has pointed ‘out the differences betweon that Act and Act I of 
1879, Notes of cases are appended to the sections of the repealed 
Act which is printed in extenso. We think this arrangement is 
rather inconvenient. We suppose the author’s excuse is that the 
notes had been printed before the passing of the new Act. The 
book cannot fail to be useful to the profession and to the public 
generally, 


° 
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`, ' SIR ARTHUR COLLIN S. No. 








- News has ‘been received in Madras of the resignation: by Sir 
Arthur Collins of the distinguished office of Chief Justice of Madras. 
He landed in this country towards the close of 1885 and has retired 
from his exalted station after filling it for the space of thirteen years 
and-a-half. It is meet that we should examine. and appraise the 
work he has done during this period. It has been always the e 
policy of this Journal not to indulge in criticigm of the pprsonal ` 
merits of our Judges. We have considered it extremely undesirable 
that expressions of want of confidence or disregard'for the members 
of the highest judicial tribunal in the land should lower the 
dignity of the judicial office or weaken the confidence of the 
public in the judgments of that tribunal. Speaking with just ° 
pride of the work of Her Majesty’s Judges in England, the Lord 

. Chief Justice of England recently remarked in a speech at the 
_Mansion House that it was one of the most significant, as it was one 
of the most happy, signs of: their times, that when the Judge had 
spoken from the judgment’ seat, whether his decision might or 
might not run counter to popular feeling or popular prejudice, it - 
` was acquiesced in and tr eated by all the community with unfeigned ’- 
respect. Fully recognising the necessity for such an attitude on 
the part of the public towards the judgments of the highest Court 
in the land, we have refrained from giving expression to convictions 
forced upon us as regards the merits of individual Judges, or their 
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fitness for the high office to which they have been called: In the 
recent despatch of Lord Elgin’s Government regarding the status 
and salaries of Judges of Indian High Courts, attention is drawn ` 
to the importance of maintaining the efficiency of the Court, so that 
it might continue te command ‘the respect and confidence of the 
people, especially, in a country like India. If we have very occa- 
sionally departed from this salutary rule of silence, such departure 
has been dictated’ by an anxious desire to give timely warning to _ 
the authorities of the possiblé danger to be averted. Sir Arthur 
Collins is no longer in our.midst,.and the fact. that. he.is.no-longer - 
actively connected with the discharge of judicial duties, renders it 
proper: that a just estimate should be made of his judicial quali- 
ties and a-fair judgment pronounced upon the work. he has done. 
Such a judgment on our part, even though it may happen in some 
respects not to redound to the credit of the Judge that has left us, 
cannot affect the occupants of the Bench, or the dignity of the 
office of.those who are engaged. in the active’ discharge of judicial l 
duties.. 


Since the constitution. of the High Court there had been 
three Chief Justices before his arrival. Sir Colley Scotland came 
from the old Supreme Court to the High Court that replaced 
it. His masteryeof: legal principles and .the soundness of his 
judgments won the admiration of the profession and the confi- 
dence of the public, Those were days when John DÐ.. Mayne 
and John Bruce: Norton and others of the same‘ calibre: were the 
lions of the Bar.. He was succeeded by Sir Walter Morgan prone 
to be lazy indeed, but gifted with: a power of insight and: expression 
which produced a profound impression on those who were privileged 
to-hear the long oral judgments of his Lordship. Sir Walter Morgan 
- retired,.and his place was taken by Sir Charles Turner—a.man of 
indomitable energy and possessed of a wonderful acuteness- of per- 
ception which enabled him to do the, work of two or three average 
Judges of the Court. It was, perhaps, a misfortune to Sir Arthur - 
Collins to. succeed them,. for it was impossible that comparison 
should not, infrequently be made between him and his prede- 
cessors by those that had seen.the days when those Judges.presided; 
over the Court, or those we lived amidst the. mreditions of their 
greatness, 


PARTS Vds VL] _THE-MADRAS LAW ‘JOURNAL. ‘ ° 497 


Inan inaugural ‘address . delivered .a fow yedrs'ago ‘by ‘Sir 
Francis Jeune, the President of the-Probate Division, : as President of 
the Birmingham Law Students’ Seciety, he observed :  Many.of my 
audience .know already,.and the remainder will, I.am.sure discover, 
that practitioners and Judges are very much what they make each 
‘other. It is not apt to lead to satisfactory results -when the 
advocate is‘much better equipped than the Judge. The eventual 
decision‘may not be-wrong. Well-informed advocates’ are : always 
-considératé especially if their knowledge + -is “not: recent, :and often 
have the.gift of exposition. A Judgemay-discreetly hold his tougue, 
and allow wisdom-to linger till knowledge comes. If Lord Camp- 
bell had.not recommended such a-method:of enlightenment:to’ Lord 
‘Chancellors, I should have hesitated to -add that -the faces of 


iby-standers.may be usefully consulted. But. anargument under-such ° 


circumstances is not edifying: -certainly-it-is-not ‘likély to be pro- 
ductive -of those phosphorescent hints and -observations which 
sparkle along-the path of an effective discussion and glimmer into.the 
dark corners left for future litigants to explore. The spectacle of a 
Judge who knows much more than the-advocate :before him is more 
impressive ; but I am not sure that :the decision is not-in. greater 
peril.” The spectacle óf a Bench whose occupants fall -below the 
Jevel of :the talent at thé bar-is not merely not edifying, -but is apt to 
produce a feeling of want of confidence in the judicial adminis; 
- tration of the :country’; and’ the Bench over which- Chief Justice 
Collins generally:presided was felt in many :cases.to be weaker than 
the forensic talent appealing to the judicial acumen of the Court. 
It is, therefore, the earnest desire of the whole people of-this Presi- 


dency, not to speak of all branches of the profession, that- Sir Arthur 


Gollins’s successor may’ raise the prestige and dignity -of the 
Court to the level it used to maintain during the days.of Sir 
‘Walter Morgan and Sir -Charles Turner, Apart from the state- 
ment that the Bench and ‘the Bar greatly re-act upon each other 
andthe efficiency or inefficiency of the one produces : :&@ COLrres- 
ponding effect on the /bther, -there is another important truth 
that the Chief Justice:has a great influence for good or evil 
dn moulding the judicial labours. of -his colleagues. :If the -Chief 
Justice does:notiattain to the highest. standard of. excellence, he is 
capt to pullsdowm his-colleagues tothis level. -But great indeed isthe 
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praise due to ‘those who rise above the atmosphere of dullness 
by which they are surrounded. 


`~ 
, 


Sir Arthur Collins had no great reputation as a lawyer 


before he left England to ocqupy the office of Chief Justice of ° 
“Madras. He appedrs to have attained the position of a leader 


of a circuit, but there was no evidence of high legal attainments 
or’ forensic ability. *We have not been able to find any refer- 
ences to his forensic career in England, except that Mr. Mon- 
tague Williams, in his book entitled “Leaves of a Life,” refers 
to him in two places in a not very complimentary way. His 
name has figured very rarely in the English reports. He- came 
to this country at a time of life which would have rendered the 
climate of this country, trying to the health and strength of 
many an ordinary Englishman. The period of his Chief J usticeship 
divides itself into two parts—the first runs up to the time of retire- 


ment of Mr. Justice (afterwards Sir George) Parker in the - 


earlier part of 1896, and the second from that date’ up to the date 


` of his own retirement. During the first period of his career, he 


had Sir T. Muthusami Aiyar and Mr. Justico Parker as his col- 
leagues, in whose judgment and, ability he had great confidence:. 
In consequence of his reliance upon his colleagues, he very 
rarely troubled himself to take any prominent part in the work 
ef thesConrt. After the retirement of Mr. Justice Parker, the 
feeling appears to have come upon him that he should assert his 
individdality to a larger extent than he had done before, and, 
although he did not write more judgments during the later period 
than in any corresponding part of the previous -period, it must 
be confessed that he took a more active share in the moulding of 
the decision of the Court. We have specially gone through the 
reports of the period during which he has served as Chief Justice 
for the purpose of rectifying any possible error in the general 
impression that, we have formed, and we are in a position to 
state that, except where he sat as a member of a Full Bench, His 


x 


Lordship very rarely delivered a separate judgment, but was content. 


to accept the judgments written by-his colleague. Even the judg- 
ments which he has delivered sitting in Full Bench read like 
feeble paraphrases or abstracts of the more able judgments of some 
of his colleagues. It cannot. fail to: be:astonishing to the lay-public 
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that search the reports as you may, there is hardly a judgment of 
striking ability or- that can be quoted as a specimen of profound 
legal acumen or judicial talent. ‘That he was inferior to several of 
his colleagues during the time that he has filled the office of Chief 
Justice is, we consider, no disparagement. Chief Justice Cockburn, 
or the late Lord Coleridge, who have distinguished themselves in 
their own way as among the most brilliant Judges that England 
has ever had, were not regarded in their days as equal to- some of 
‘their colleagues in erudition or legal acumen or judicial insight. 
But they had redeeming qualities which raised them above their 
fellows and justified their choice by the authorities for the exalted 
station which they filled. During the long period for which he was 
connected with the Court he never sat asa J udge of first instance, 
possibly under the mistaken impression that the Chief Justice 
-> should be a member of the Court of Appeal. He has, it is true, 
presided at the Sessions, and the solemn ttapphigs and ceremony 
and paraphernalia of the sessions court appear to have exercised 
considerable fascination upon his fancy. We have attended several 
trials over which he presided, and some of them have been sens- 
ational and have had every imposing circumstance and sign of 
grandeur attached to them, but we cannot recall to mind any charges 
to the jury which marshalled the facts of a complicated case inlogical 
array, which it should have been easy for him tg deliver, if he had 
been a great nisi prius advocate during hisdays ateth® Bar, 
The jury have been treated to dull readings from the recorded 
evidence of witnesses with occasional remarks interspersed, that 
it.was for the jury to say whether they believed this or that cir- 
cumstance and a very prosy and altogether dull proceeding it was 
to those who were bound under the law to listen to them and to the 
naturally eager and expectant crowd of bye-standers that collect to . ` 
watch criminal trials in Presidency towns. Sitting asa single 
Judge, except at the Sessions, necessitated close attention to l 
the proceedings, for a judgment would have to be prepared and 
delivered by the presiding Judge which is subject to the risk of 
an appeal under the Letters Patent, which too sensitive natures 
cannot bear to look upon with equanimity. 


i It has always seemed to us-that the system of two Judges 
sitting together to hear a case: is fraught with the danger of redu 


» 


200. - FHD MADRAS 'LAW ‘JOURNAL. T VOLANE, . 


reducing. one ‘df ‘the Judgesito a condition- of indifference, making - 
him yield too-readily to the stronger man and of'making both'the 

members eager’to avoid a difference.of opinion to'be :followed :by 

a ‘reference to:a third Judge:or by rehearing before a Bench of 
three-Judges—a precess the repetition of whichis ‘apt to tell very 
unpleasantly upon -delicate natures. Such a system contributes 
to check -the free and independent expression of opinion ‘and: ‘to 
promote an eagerness to arrive at compromises which.cannot but-‘be 
detrimental to a sound and impartial administration.of justice. It 
‘has ‘seemed to us, therefore, to be a great merit'in the system of: 
English judicature that it generally insures the presence -of three 
members in ‘the Court of Appeal at-the hearing of appeals from:the: 
Queen’s Bench-and: Chancery Divisions of-the High Court. -As‘the 
‘system obtains‘in India, -whether there is-laziness or -weakness or 
delicacy ‘or a fear of repitition of work, it reduces the efficiency of 
the Appellate Bench. * 


- :Chief Justice Collins had one very valuable quality—-a-thorough 
impartiality.and ‘independence or freedom from class or -sectional 
prejudice. There have been three branches of the’ profession 
practising ‘before him, two of them mainly represented by ‘his 
countrymen:and the’ third-by the sons of the ‘soil, :all.eagerly com- 
peting with, each, other for professional success and pre-eminence. 
{t:is agreat honor to the retiring Chief Justice that his strong 
sense of justiĉo and impartiality enabled him to hold the scales 
evenly between them, never influenced by a desire to favor any 
‘one-at the expense of the others. Indeed, we may go so far as 
to say that when he came to this country, he found one of the 
branches-suffering under certain disabilities'which he was anxious 
‘to remove during his ‘term of office. We have no doubt that 
that ‘branch will maintain a, feeling of lively gratitude to ‘the 
retiring President of the Court for all that he has done in :the 
way of enabling them to compete on equal terms with the.members 
of the other branches. He has raised the status of the vakils 
-by:giving them a professional costume. It was during: his timethat 
` it was decided that vakils were competent to appear in appeals 
from the Insolvent Court. He is known to have fought strenu- 
‘ously for ‘the office of Government Pleader in Madras being held 
by-a vakil; ‘he is‘bélieved-to-have entertained. a strong:inclination 
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to: enroll: vakils:of.some Seating! as-advocates of the Vourt,.and. he 
has expressed himself more than-once.as unable to-understand’ why. 
vakils: should not appear.and act. before. the Insolvent Commis- 
sioner. But these undoubted acts of justice and impartiality cannot 
blind us to his shortcomings. gaoa s l 

It has sometimes been said by those who”, really had no 
acquaintance with the subject that he was a great criminal lawyer. 
If this was a euphemistic way of representing the fact that his 
knowledge of civil law was not very deep, one might let the obser- 
vation: go unchallanged. But if the assertion is regarded as 
intended to convey the meaning, as the-words obviously do convey 
it, that he is a master of criminal. jurisprudence,.we must confess 
we have seen no evidence of such mastery. He attached, it is true; 
a great-importance. to the speedy disposal of criminal cases, and 
during his tenure of office the criminal. files of the High Court 
have been kept down at a low figure and most. criminal cases wére 
disposed of in less than three months from the date of institution in 
the High Court. It may be that he had.a greater familiarity 
with criminal’ cases during his career in England, and had, there- 
fore, a readier grasp of the facts of the criminal appeals that he had 
to dispose of than of civil cases ; and he arrived generally:at.afairly 
sound conclusion upon them. 


_ He has been generally courteons in his treatment of the Bar and 
has displayed considerable ‘patience in hearing the arguments at 
‘the Bar even though they happened to be somewhat tedious. He 
was saved from the danger which a Judge of great ability who 
fancies himself much more knowing than all the men at the Bar to 
“whose speeches he has to listen is apt to fall into of rarely 
condescending to give a patient. hearing. ` As he fittingly expressed 
it at the opening ceremony of the High Court of Justice: in its 
present splendid. habitation, it may be said to his credit that he 
endeavoured to do his duty “ in fear of God.and without fear of 
man,” “ He tried to administer the law,” to quote his own words 
again, < ‘without. distinction of ae creed or race.’ 


Mr. Richard Harris, Q: dï ‘a well-known figure at the English 
Bar; says int a "recent book which he Has- issued’ entitled ‘ Her 
Majesty’s: Judges and ‘their’ relation to “Advocacy;”! that-the one: 
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great unchanging. obligation of Judges is impartiality, and that 
- a Judge should be “ swift to hear, ‘slow to speak and slow to wrath.” 
Tried by these tests, Sir Arthur Collins may be pronounced a 
success. 








‘* TOPICS OF MALABAR LAW, 
IT.—The Karnavan. 


We have now to consider the position ef the Karnavan of a 
Marumakattayam Tarwad, and his rights and duties. We think that 
generally his position may be accurately expressed by saying that it 
is the same as that of a manager of a Hindu Mitakshara family with 
such modifications as the rule of impartibility necessarily involves. 
Like the manager of a Hindu family, his acts to be binding on the 


family must be those of a prudent manager acting bond fide in the ` 


interests of the Tarwad. But an alienation or an incumbrance 
created by him if not binding on the family is altogether void; 
while in the case of a manager of a Mitakshara family it would 
- be binding on his share. Again, however beneficial ‘or necessary 
an act done by the junior members may be in the interests of the 
Tarwad, it would be absolutely void as against the Tarwad even 
though all the members ‘except the Karnavan may take part in 
it. Tho yight of managementis a birth-right and cannot be affected 
by the acts of*junior members. The same is the rule in the case 
of an érdinary Hindu family governed by Mitakshara Law, the 
senior member alone has the right to Manage : no one else, not even 
all the members put together have the right to represent the family 
in transactions with strangers. But since the Courts have recog- 
nized the right of a coparcener in a Mitakshara family to deal 
in any manner he chooses with his own share for valuable con- 
sideration, the acts of a junior coparcener, although they may 
not affect the family property as a whole, would affect the share of 
the coparcener who does the act. Whether the coparcener making 
an alienation be the manager or a junior member, the alienation 
will operate upon the share of the alienor. An alienee can enforce 
the alienor’s equity to a partition of the property alienated. But 
as there are no individual shares in a Marumakkattayam Tarwad any 
alienation or incumbrance if made ‘by any but the manager iy 


PARTS ¥ & vL] .THH MADRAS. LAW JOURNAL. "208 


absolutely void’ (see 1 T. L. R., 88). It would be equally void 
even where it is tha act of the manager unless it is one which a- 
prudent man acting in his own-interests would be justified in 
entering into or the alienee acted bond fide in the belief that the 


alienation is beneficial to the family’, è 


We do not purpose to go through the whole figld of tha rights 
and duties of a Karnavan, as the matter has ‘been treated at great 
length by several text-writers. We intend only to make a few 
observations to show wherein the statements of text-writers and of 
some decisions require to be modified or corrected. Mr. Wigram 
observes that the “ Karnavan for the time being bas an almost 
absolute control over the distribution of the family income and the 
family expenditure.’ Mr. Strange i in his report as a Special Com- 
missioner on the affairs of Malabar observes, ‘‘ that the theory of a 
Hindu family in Malabar is that the head thereof has entire gontrol 
therein.” Mr. Mayne (see § 268 of his “ Hindu Law and Usage”) 
observes,” that where the property is indissoluble the members of 
the family may be said to have rights out of the property than 
rights to the property. The head of the family is entitled to it in 
entire possession and is absolute in its management.” These state- 
ments of the law are inaccurate and misleading. The Karnavan 
of a Tarwad has no more power than a manager of a Mitakshara 
family. He has not a greater beneficial interest in tha Tarwad. 
property than any other member of the Tarwad has in it— Varg- 
makot v. Varanakot, I. L, R., 2 M., 328, at p. 381, But he is not 
a mere agent in the same manner as the manager in a Mitakshara 
family is not a mere agent. Neither of them can be confrolledin 
his management by the other members of the family or Tarwad, 
proyided the acts are those of a prudent manager. Their powers are 
not the result of delegation by the other members of the family or Tar- 
' wad. and cannot therefore be restricted or affected by the dissent or 
the opposition of the other members (see Iravannt Ravi Varman v. 
Ittapu Ravi Varman, I. L. R., 1 M., 158, at p. 157). But equally 
in the casa of the manager and the Karnavan, they have no right 
to appropriate the property to themselyes except in so far as they 
are required for their legitimate expenses. When it is said, there- 
fore, that a Karnavan has an almost absolute control over the distri- 
bution of the family income and the family expenditure, it should 
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iot-be understood that he is.at liberty to ‘do anything he'likes with 
the income of the family property. He cannot give: it away to 
strangers. He cannot use it for any but Tarwad purposes. He 
has no right to appropriate an undue ‘proportion of it to his own 
use and he is bourd to be fair and impartial in the treatment of 
the various members of the family ; “ equal dealing is the duty; all 
‘are eqally entitled to support” —Koran Nair v. Chandan Nair, 
3 M. H. C. R., p. 295. He has no doubt a certain amount of discre- 
‘tion in dealing with the intome.’ -He is not bound to give an 
equal share to every oné. He mai’ consider the means and the 
‘circumstances and the resources of each member in determining 
what allotment should be made to him; and the Courts no doubt 
will deal with him generously in slang: him to exercise his discre- 
‘tion. But itis misleading to say that he has‘an almost absolute 
‘control over the distribution of the income. If he be grossly 
partial or unfair, or ‘if he appropriates the income to, his own 
use or uses it for other than Tarwad purposes, the Court can 
certainly take cognisance ‘of it. Mr. Wigram laid down that 
a Karnavan may appropriate half the family income for his own 
expenses and for extraordinary expenses of the Tarwad. But. the 
High Court held that no such rule can be adhered to—Narayani 
v. Govinda, I. L.R., 7 M., 352. In suits for maintenance there 
is' no doubt that the Courts will decree an equal allowance to all the 
“memberg unless there be ciroumstauces for justifying a diminnition ; 
‘and the Karnavan i is bound to act on the same principle. It may 
not be easy for. the Court always to correct the Karnavan’ where ` 
he does not act properly. We shall consider hereafter. what reme- 
dies the Court may grant against a Karnavari who acts improperly 
inthe discharge of his duties. But orie thing of all is’ certain 
that: every improper act can be properly considered in a suit for 
‘removing him. 


Mr. Mayne; when. he states that the members of a Tarwad have 
rights out of the property than to thé property, does not seem to 
„make, any difference between the position of the Anandravans of a 
‘Malabar Tarwad.and the junior members of an ordinary Hindu 
family, , For he proceeds to say : a family governed by Mitakshara 
Law is in a very similar position except as to their.right to.a par- ` 
tition and to an account as incident to:that right.. It is misleading, 
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if not fallacious, to say. of the rights of the junior” members-of a 
Mitakshara family or-a Marumakkattdyam Tarwad.that they ‘are 
not rights to the property but rather rights out of the’property. 

As pointed out by the High Court in Varanakot v. Varanakot, 

I. L. R., 2 M., 828, the Karnavan fis interested in the property 
of the Tarwad as a member of it to the same extent as ‘each of the 
other members. All the members including the Karnavan are 
entitled to maintenance out of the Tarwad property. In Tod v. 

Kunhamod Hajee, I. L. R,3 M., 174, Turner, O. J., and Muthu- 
sami Aiyar, J., in pointing out the distinctions between the incidents 
of property held by a Mitakshara family and that held by a Malabar 
Tarwad, observe that the law of’the latter is less developed than 
-that of the former, and seem to quote with approval the statement of 
Mr. Mayne which we have been commenting upon, and: proceed 
to say: “ The respect for elders which is “a, ‘marked feature of all 
Hinduism is nowhere stronger than in Malabar, and consequently, 
although the individual interest of the manager of a Tarwad in 
Tarwad property is considerably less than that of a manager of a 
Hindu family, he has, in the management of the Tarwad property, 
somewhat larger powers than are accorded to a manager of a Hindu 
family.. While equally with the manager of a joint Hindu family 
he is incompetent to aliene the estate without the consent of the 
other members of the Tarwad, except to supply the necessites of 
the Tarwad or to discharge the debts of the Tarwad ; -he can, not 
only make leases at rack-rents ordinarily for ‘the term of five years 
for cultivation, but. leases with fines repayable on, the expiry 
of the terms in the nature of, mortgages (kanoms. and mortgages 
otti) in which little more than a right to redeem may be left to the, 
family~-Edathil Titi-v. Kopashan Nair, 1 M. H.C. R., 122. We have 
not-been able to. ascertain that he has ordinarily power, to make, any 
other dispositions of property than, such as are. sanctioned by local, 
usage, and although this Court ought, ‘so far as it is justified in so 
doing, to construe liberally the: powers which managers are compe- 
tent to exercise so as to enable them to deal with Tarwad property 
as it would be dealt with by a prudent owner for the benefit. of the, 


family and to interpose no unnecessary obstacles to the employment, : 


of property’ in new industries; in so. doing it. undertakes what 4 in 


some cases may be no easy duty—the determination, of What, acts, 


o 


e 
t 
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aré and what are not beneficial; and it cannot lose sight of the 
fact that the office of Karnavan is fiduciary—Koiloth P. M. Koran 
v. P. M. 0: Nair, 2 Mad. Jur:,; 147, and that a Court has no autho- 
rity to confer. on a Karnavan larger powers. than are sanctioned by 
usage.”? We would respéctfufly submit that the right to make 
kanom and otti leases exists where it does, only because in the case 
of the famileis of the ancient landiords and other well-to-do families, 
that is the ordinary mode of enjoying property ; and a manager, of 
course; would have power to do everything which is in accordance 
with the customary mode of enjoyment. It does not show that the 
powers of a manager of a Malabar Tarwad are higher than those 
of à manager of a Mitakshara family. Nor do we think that the 
` Karnavan of every Tarwad would’ have the power to grant kanoms. 
and ottis. Take for instance a family of agriculturists and not of 
landlords, we doubt very much whether the Karnavan would have 
the power to borrow méney and to give away the lands on mortgage 
for a term of 12 years unless the money is borrowed for the benefit 
or the necessities of the Tarwad. The case cited by their Lord- 
ships, Hdattil Itti v. Kopashan Nair, does not seem to bear out any 
general proposition affirming the Karnavan’s right to make kanom 
or-otti leases. Scotland, C. J., with whom Strange, J., concurred, 
observed in that case that an otti is different from a "A which, in 
their Lordships’ view, requires the concurrence of the senior Anan- 
dravan. Regar ding the power of a Karnavan to create an otti, théit 
Lordships merely say that “a Karnavan may singly create it for 
proper reasons.” The manager of a Mitakshara family, we think, 
has similar powers to créate à mortgage singly, provided there 
.is adéquate family necessity or the transaction is for the benefit 
of the family. No doubt the proposition that a Karnavan may 
grant a kanom or an otti is often stated in general terms, (See 
Varanakot v. Varanakot, I. L. R., 2- M., at p. 830, and Vasux 
devan v. Xänkaran, per Collins, O: J., 1. L. R., 20 M: at p. 188)- 
But the ‘question was not really in issue in any of those cases, and 
we do not think such a right would be upheld in all cases without 
proof òf necessity or manifest advantage to the Tarwad, As we have 
alréady observed, in the case of some families the usual mode of 
enjoyment is by gianting kanoms. and ottis; and in such cases the 
Kartiavan’s power to create such mortgages may be absolute as being 
an ‘ordinary incident of management. But there is no justification. 
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for assuming any general rule that mortgages of the sort may always 

be created by Karnavans without any special reason. Dr. Orms by 

says: “that a mortgage for a fixed term is beyond the scope of thé 

. Karanavan’s powers and réquires assent (of the junior members) in 
the same manner as a sale,” see § 23, p. 14 of the “Outlines of 

Marmakkattayam Law as administered by the Travancore High 

Court.” “It has been repeatedly held by thig High Court (Travan- 

core) in a long series of decisions that a Karnavan cannot make an 

otti and Kuli kanom mortgage of property; (A. 126 of 1057, A. 155 

of 1068).”’ He proceeds to say that alienations by way of ordinary 

mortgage may be made by the Karnavan alone if made for the 

benefit of the joint family. Sometimes the property of the family is 

said to be vested in the Karnavan, see Varanakot v: Varanakot, 

I. L-R., 2 M., p. 880, and Vasudevan v. Sankaran, per Collins, C.J., 

LLB; 20 M., 188. But this isno more true ofa Karnavan than 

ofa manager of a Hindu family. The property is vested, not in the 

manager alone, butin all the members of a family or Tarwad. No i 
doubt, owing to the absence of the right to partition, the junior 
members of the Tarwad are in a large measure but impotent owners, 
But in the eye of law their ownership is as good as that of the 
Karnavan. As pointed out in Tod v. Kunhamod Hajee' the 
Karnavan’s office like that of the manager of a Mitakshara family 
is a fiduciary one, “though both are more than mere trustees (see, 
Varanakot v. Varanakot, I. L. R., 2 M. » P. 828, inasmuch'as besides 
their right of management they are also owners equally with the 
other members of the Tarwad or the family. 


N A l (To be continued.) 





SPENDTHRIFT LEGISLATION. 


` Notwithstanding all that has béen said by theorists about the 
expediency of legislation being based solely upon an individualistic 
Wasis, legislatures have, as‘a matter of fact, in most countries pro- 
céedéd on lines not acceptable to the thorough-going individualist.. 
Legislation has been as often paternal and socialistic, as it has been 
individualistic. One of the many objects of the paternal solicitude 
of Government is the class of spendthrifts. Legislation about-spend- 
thrifts Was aà common in the ancient world. as in the modern. Tho. 
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motives with which such legislation has been undertaken and the 
principles which have regulated it have been shifting from time.to 
time and in different countries. But the broad fact remains that, as 


a class, prodigals have in numerous countries been the subject of , 


exceptional treatment. Prodigals were treated as a class of disqua- 
lified persons by the Roman Law, and they were liable to have the 
management of their, estates taken out of their hands and curators 
appointed to act for them. The protection of the prodigal himself 
from thé consequences of his tmprudence and the protection of the 
rights of his relations appear to have been the considerations which 


-led to their disqualification. A prodigal was supposed to be akin to 


an insane person and his disabilities were similar to those imposed 
upon lunatics. . The Roman Law interfered to protect the estate of 
a. prodigal on the same ground upon which it interfered to, protect 
the éstates of minors and lunatics.: According to the Twelve Tables, 
the nearest, agnate was appointed to manage the estate of a prodigal 


“who had been interdicted upon an inquisition held for the purpose. 


The prodigal was incompetent to alienate his property or enter 
into any contract or do anything which would have the result of 
diminishing’ his estate. Similar legislation seems to obtain on the 
Continent of. Europe. - 

In England, legislation in favor of prodigals never found favor, 
and itawas cbrisidered to be more advantageous to the country to 
promote the freo alienation of property: On the other hand, in 
Americas laws have frequently been passed for the protection of the 
estates of spendthrifts, and in some of the statutes passed towards 
the end of the last century, the word “ spendthrift” is defined to 
include every person who is liable to be put under guardianship 
on account of excessive drinking, gaming, idleness or debauchery. 
The chief motive which inspired this legislation was the fear that 
the spendthrift might expose himself and his family to want and 
might become-a charge upon the town where he was residing, A 
complaint.may be made by the prodigal’s relations, or by. the over- 
seer of.the poor of the town where he is residing, or by certain other 
classes of: persons named in the statutes, After the appointment 
ef a guardian for the estate, the spendthrift could not make any 
transfer of his real or personal estate and could not enter into any 
contract with-reference to it. In India also, laws have been intro- 


ducéd in different parts: of. the country by the British Goveynment. 


, 
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with the object of protecting large landholders who have encum- 
bered their estates. The reasons which have influenced the Eng- 
lish Government are wholly of a different character to those that 
have led to such legislation in America. There is.no,danger in 
this country of a burden being thrown upon the local authorities, 
but the Government deems it necessary to undertake such legisla- 
tion, partly from motives of commiseration towards the aristocracy, 
partly from an apprehension of the evils that might arise to the 
country by the disappearance of the class of great landlords, ` and 
partly from a perception of the advantages that may be derived by 
the State by the maintenance of a wealthy'landlord class. 


From an abstract: point of view, numerous objections will 
readily suggest themselves to any legislation which is ‘intended to 
save people from the consequences of their own imprudence. It 
is to the interest of society that property should pass’ from the 
hands of imprudent proprietors to those who are likely. to be better 
able’ to take care of it. To protect an improvident class from the 
consequences of its conduct’ would have'the effect of offering a 
premium to thé continuance of the habits which Jed to its ‘embar- 
rassment. Where a prodigal can be placed under a curatorship 
at the instance of his relations or the civil authorities, thé system is 
open tu the objection of undue interference with individual liberty. 
Where, on the other hand, the prodigal can himself apply to be * 
declared one and to have the management of the estate committed 
to the care of the Government, the system is open fo the objection 
of involving an interference with the vested rights. of creditors. 
The various enactments which have been passed in British India 
in protection of the owners of incumbered estates are all open to 
this objection. There are, however, considerations of great weight 
in favor of legislation on behalf of the proprietors of large estates. 
The landed aristocracy of a country is the class most interested in 
the stability of the Government and in the maintenance of peace and 
order. Their authority and influence are factors which tell against 
any violent upheaval of the existing order. A wise Government will 
not do or permit anything which may have the effect of weakening 
that authority and influence. Apart bom the considerations of 
sentiment and political expediency, there are other considerations of 
public policy entitling them to considerate treatment. The “‘heredi- 
tary feelings: of attachment. betiveen: the yemindar and his “tyots are 
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likely to.dictate a more liberal, attitude ‘towards’ the “ryots than is 
likely to be taken by persons who dwn no ancient tieg with the 
peasant class. Yet more important is the economic advantage to 
the state of a rich landlord class. We have no desire to enter into 
the vexed question of the relative superiority of peasant proprietor- 
ship or the system of large landed estates. But having regard to 
the fact that inthis, country we have a combination of both the 
systems and that India is mainly an agricultural country the possi- - 
bilities of initiating agricultural improvements on a large scale 
ought not to be lost sight of. There are numerous other directions 
in which a wealthy aristocracy, if only properly „educated, can be 


made to promate the material and moral interests of a country in 


a manner in which those interests cannot be promoted in a com- 
munity destitnte of a wealthy class. Such are the considerations 
which have led to the enactment of laws for the relief of encum- 
bered estates. These various enactments do not, however, seem 
to be efficient enough to attain the objects above’ mentioned, 
If the prevention of the disintegration of ancient estates is 
desired, “a more radical change is necessary for the purpose, 
The mere deprivation of the management of the estate and the 
imposition of disabilities during the period of management will 
not he sufficient to achieve this object. The joint-family system 
which obtains in India and the recent decisions of the Privy Council 
oe the right to make alienations of zemindaries inter vivos 
and by will have gone a long way towards the disruption of zemin- 
dary. estates. A zemindar who is disposed to be extravagant can 
still indulge in extravagance by selling portions of his estate ; and 
this result is more likely to follow hereafter, as the difficulties placed 
in the way of creditors are likely to deter them from advancing 
moneys by way of loans. Unless some restraints npon their powers 
of alienation are placed upon the owners of zemindaries, half- 
hearted measures like the recent Act (Madras Act IV of 1899) to 
amend the Court of Wards Regulation must be defective. This 
Act makes no attempts to save estates, the owners of which are not ` 
willing to make an application to be declared incapacitated owners. 

_We shall now notice some of the principal provisions of the, 
new Act in regard to spendthrifts declared incapacitated upon 
their own application and to persons already subject to the juris- 
diction of the Conrt of Wards under Regulation V of 1804, While 
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the Regulation merely prevented incapacitated persons from taking 
charge of, or administering, the affairs of their property, the new 
Act imposes greater disabilities and declares them incompetent to 
enter into any contract involving any pecuniary liability, to 
mortgage, charge, lease or alienate their property, or to grant 
receipts of rents and profits arising from the property. Ss 28 to 
85, introduced by the new Act, are of gengral application to all 
classes of wards subject to the Court of Wards. The object of these 
provisions is the liquidation of the debts and liabilities which may 
affect the estate of the wards. The Collector is empowered to 
publish a notice requiring all persons having pecuniary claims, 
whether immediately enforceable or not, against the ward or his 
property to furnish particulars of the same to the Collector within 
six months from the date of the notice.. Notice is also required to 
be given by registered post to every person who is known to the 
Collector as having any pecuniary claims against the ward or his 
property and of whose address he is aware, or is credibly informed. 
If the claimant satisfies the Collectar that he had sufficient cause 
for not notifying to the Collector within six months, he may be 
_ allowed by the Collector to present his claim within a further period , 
of six months. The obligation to notify claims to thé Collector 
does not extend to the claims of Government or local authorities, or 
_ to claims for maintenance, or wages, or salaries due to servapts. | 


The consequence of an omission to notify claims to the Collector 
is that the claim will cease to carry interest from the expiration of 
six months after the date of the notice, and will not be paid until 
after the discharge or sdtisfaction of the claims notified or admitted 
under sub-section 1 of S. 80. This is a somewhat drastic provision, 
and if it could be ensured that every creditor or claimant should 
be informed of the notification, there might not be much hardship. 
But as the Collector can only inform persons of whose claims and 
address he is aware, and as the Act provides no machinery for the 
supply of the necessary information to the Collector, there is a 
likelihood of persons having claims against the estate not receiv- 
ing notice of the notification. “The Act, no doubt, provides for 
the publication of the notification in the District Gazette. Buta 
publication’ in the Gazette is nothing more than a farce anda 
useless, though perhaps, unavoidable formality. . Even the Fort St. 

3 
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George Gazette, wiih is published for the whole Presidency, is 
seldom read by any except officialsand the District Gazettes are still 
less read by non-officials. The presumption that publication in the 
Gazette is publication to all concerned is nothing more than a fiction, 
and sometimes a convenient fiction. Publication in the news- 
papers would be much better calculated to achieve the object, and, 
though the Court of Wards is at liberty to adopt this method, it 
would have been better, if it had been specifically prescribed. 
The best method of notification, however, is by sending a separate 
notice to every individual creditor. In this connection, we must 
express our regret that the amendment moved in Council to tho 
effect that a person presenting an application to be declared inca- 

. pacitated should be required to submit a verified schedule of his 
debts and liabilities, was not carried, A similar provision is to be 
found in all the other incumbered estates, Acts in India, and we do 
not think that the fear expressed by the official members of such a 
provision deterring persons from applying for relief and of its being 
likely to expose them to the risk of a prosecution for perjury is well- 
founded or sufficient to overweigh the advantages which would. 

. have resulted from the adoption of the amendment. A person who 
finds himself involved and applies under the Act to be declared 
eincapacitated holds a position analogous to that of an insolvent,.and 
ag, an dysolvent is required to submit a verified schedule of his 
debts, we see na reason why the new class of incapacitated owners 
~ should not be obliged to furnish a schedule of debts and liabilities. 
After the claims have been notified by the creditors, the Collector is 
to make such enquiry as he thinks fit and decide which claims are 
to be allowed in whole or part and which claims are to be disallowed. 


Claimants, however, are not debarred from instituting proceed- 

ings in court in respect of their claims. The Governor in Council 

` may declare by notification in the Gazette that execution of decrees 
passed by civil courts which are capable of execution by sale of 
any immoveable property shall be transferred for execution to the 
Collector of the District in which the property is situated. Upon this 
notification, the Collector can act under the provisions of Ss. 321 to 
325 of the Code of Civil Procedure. The most drastic provisions 
of the Act, however, are Ss. 39 to 41 ; sections 39 and 40 involving a 
serious interference with the rights of creditors and lessees and §. 4] 


‘ 
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involving an interference with the rights of the heirs‘of incapacitated 
‘owners. Under S. 89, a mortgagee in possession may be called upon . 
by the Collector to deliver up possession of the property-at the end 
of the current year, and on refusal may be summarily ejected there- 
from. Under S. 40, if a lessee’ holding under a lease granted 
by the incapacitated proprietor within three years of the assumption 
of management by the Court of Wards is found-not to have paid 
sufficient consideration for the lease, the Collector can, after the 
lapse of two years from the date+of notification, determine the 
lease at the end of the current year, unless the lessee pays any further 
consideration that may be demanded by the Collector. A lessee 
who is dissatisfied with the decision of the Collector is at liberty to 
establish the validity of his lease in a civil court. If the lessee 
does not pay the, additional consideration required, the Collector 
can summarily evict him without resorting to a civil court. . These 
‘provisions involve a serious violation of the vested rights of credi- 
tors, and while on the one hand they will render it more and more 
difficult for zemindars to obtain loans, itis very doubtful on the 
other, whether these stringent provisions will result in any con- 
siderable advantage to the zemindars or to the public. For our 
own part, we think that instead of leaving it to the Collector to 
summarily determine the question and drive the creditor or lessee 
to the civil courts, it is the Court of Wards that should be obliged” 
to go to the civil courts to have it declared that the morfgage “ôr 
lease is not binding whether as an unconscionable bargain, or upon 
any other ground recognized in law or equity. While a proprietor 
may be declared incompetent to enter into future transactions affect- 
ing his estate, we think it will be gross injustice to enable him to 
break his contracts and defraud his creditors and lessees, After 
the debts affecting the estate have been cleared, the Court of Wards 
may restore the estate to a person declared incapacitated upon his 
application, if it is satisfied that he is competent to administer the 
affairs. This we consider a wholesome provision, for if the estate 
is restored to an owner who has not given up his improvident ] habits | 
_the estate would be again plunged in debt and. all the trouble under- 
. taken by the Court of Wards would. be thrown away. If the debts 
and liabilities are not liquidated during the life-time of the incapa- 
cited person, the Court of Wards may continue the superintendence 
on behalf of his legal representative even though the latter may be 
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under no disqfalification. This provision also appears to be of a 
drastic character. Unless the legal representative is incompetent 
to manage his affairs, there is no more justification for withholding 
his estate from him and continuing the management of the estate, 
than there would be for taking’ charge of an estate merely on the 
ground that a person’s ancestor was a spendthrift and had plunged 
the estate into debt. We are aware that some reasons may be 
urged in favor of the provision in the Act. It may be that the 


Court of Wards has put in hand schemes for the liquidation of the- 


debts, and that the schemes may not have been completely carried 
out. It may be of some advantage to the heir-at-law of the in- 
capacitated proprietor to have the scheme completely carried out and 
have the estate freed from debts. These advantages, however, are 
in our opinion sufficient to justify a temporary confiscation of the 
inheritance. How far this Act will succeed in preventing the dis- 
ruption of zemindaries is a matter which the future must decide. 





NOTES OF INDIAN CASES. 


Dhuramsey v. Ahmed bhai, I. L. R., 25 B. 15. In the case of a leise 
for a certain. period where rent had been paid in advance and pre- 
mises had been burnt down subsequently, the Transfer of Property Act, 
S. 108 cl. e enables the lessee to avoid the lease. But the further ques- 
dion, whether the lessee is entitled to claim the refund of any portion 
of the amount advanced, is not touched by the Act. It appears to us 
that Cardy. J was right in declining to follow Paradine v. Jane, Aleyn 
26 ‘and other English cases decided upon that authority. S. 65 of the 
Contract Act enables the Court to adjudge a return of the advantage or 
such part thereof as may be just by the lessor. 4 


Ningawa v. Bharmappa, I. L. R., 25 B. 63. The decision in this 
case raises a question of some interest, whether a statement by a de- 
ceased owner of adjoining land in a mortgage of that land that it was 
bounded on one side by so and so’s property is a statement against his 
pecuniary interest, and, therefore, admissable under S. 32 of the Evi- 
dence Act. The learned Judges who decided the case are of opinion 
that such statement is evidence. They begin by saying that the state- 
ment of indebtedness of the mortgagor is against interest and there- 
forerelevant. But it does not appear to us to follow that a statement that 
it is bounded on one side by somebody’s property is evidence of that 
person’s ownership. It appears to us that under ol. 3 of S, 32 the state- 
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ment sought to be made evidence should itself be againat the interest of 
the person making it and not merely connected in some way witha 
statement against intérest. The language of the section in cls. 2 and 5 
is different. The Rajah Leelanund Singh v. Mussamut Lakhputtee 
thakoorain 22 W. R. 231 has really no bearing on the present question, 
becaue in that case the statement itself to be put in evidence could well 
be regarded as against the interest of the person making it. Hiham v. 
Ridgeway would seem rather to support the decision of the Court. But 
as observed in Smith’s Leading cases at p. 331 there seems no reason for 
admitting the statement as evidence of facts as to which the im probability 
ofits falsehood does not exist. Even in England disconnected facts though 
contained in the same document or statement are inadmissable. Sce 
Doe v. Bevis, 7. G. B. 456 and Ameer Ali’s Evidence, p. 231. The langu- 
age of cl. 3 has to be stretched somewhat to justify the conclusion of 
the learned Judges. > 


Sadashive v. Trimbak, I. L. R., 25 B. 146. This is as regards the 
nature of a minor’s contract, whether it is void’or voidable. There is a 
full discussion of the authorities, the majority being inclined to take 
the view that the contract is voidable. We have discussed the question 
in a critical note in the lst volume at p p. 262 to 270 and we see no reason 
to alter the conclusion there expressed. The Madras and Calcutta High 
Courts, have taken the same view as the Bombay High Court on the 
question. 








4 


SUMMARY OF RECENT CASES. - « 


Landlord and tenant—Distress for rent—Goods impounded gn 
the premises—Absence of the man left in possession—Removal of goods 
—Action for pound breach, 


Jones v. Biernstein [1899] 1 Q. B., 470. 


Where the man left in possession of goods distrained and imponnded 
on the premises for rent due to the landlord, left the premises and 
did not return till two days later, and the true owner of the goods 
during his absence entered the premises and removed the goods, it was 
` held by the Court of the Queeu’s Bench that when once goods were dis- 
trained and impounded, they came into custodia legis ; that so long as the 
distress was not abandoned the mere fact that the man was not in 
actual possession of the goods did not take them out of the custody of 
the law; and that the remover of the goods, true owner though he was, 
was liable to an action for pound breach. 





—— 
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Company-*-TIllegal distribution of capital by directors— Directors 
ordered to replace money—Right of directors to be recouped 
by shareholders. 


Moxham v. Grant [1839] 1 Q. B., 480. 


‘Where the directors of a company who carried on the,business of 
owning shares in,ships distributed among the shareholders the insurance 
money realised ‘on the loss of a ship, but were subsequently on the 
winding-up of the company ordered by the Court to replace the money 
on the ground that the distribttion not having been sanctioned by the 
Court of Chancery was ulira vires; in an action by the directors to 
recover the money from the shareholders it was held by the Court of the 
Queen’s Bench that the directors who mado the payment under a 
mistake of the company law were entitled to be indemnified by the 
shareholders, and that the shareholders who knew that it was the 
insurance money they were receiving and who alone benefited by the 
payment could not in justice resist the claim. l 


ee ee 


Hvidence—Prisoners jointly indicted—A dmissibility of evidence— 
Oase stated on behalf of one prisoner—Quashing conviction of the other. 


The Queen v. Saunders [1899] 1 Q. B., 490. 


Two prisoners were jointly indicted for conspiracy. One was repre- 
sented by counsel, while the other was not. The counsel for the first 
* prisoner ebjected to two questions put to a witness by the counsel for the ` 
prosecution ; but the objection was overruled by the Chairman, However, 
at the request of the counsel, he reserved for the opinion of the Court 
tho question whether the questions were rightly permitted and whether 
if not the: conviction could still be sustained. The Court rejected the 
evidence admitted as hearsay and held that the conviction could not be 
sustained, as inadmissible evidence had been left to the jury. Then the 
further question arose as to whether the conviction of the other prisoner 
on whose behalf no question had -been stated should be left alone or 
quashed. It was held that the Court had jurisdiction to quash the 
other conviction also, because the question of the admissibility of ovi- 
dence was common to both prisoners and because the convictions of the 
two prisoners stood upon the same grounds and must stand or fall 
together. ' 
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Practice —Intorpleader—Bailee Pees ee Jus tertii 
Ex parte Mersey Docks and Harbour Board [1899] 1 Q. B., 541. 


A certain person lodged goods with the Board who held them only 
in the character of wharfingers and pledged the goods to a certain bank 
to securo advances made by them ; and it had been transferred into their 
names in the books of the Board. Subsequently he managed somehow 
to get dominion over the goods and proceeded to pledge the goods to 
secure advances made by another bank.. But before this latter bank 
made the advances, an officer of the Board wrote to them to say that the 
goods wore held to their order. In an action by this latter bank against 
the Board for wrongful detention and damages, the defendants success- 
fully applied for an interpleader summons. The bank appealed against 
the order. It was held by the Court of: Appeal that the conditions neces- 
sary under.Rules 1 and 2, Order LYTI, for the claim of relief by way of 
interpleader were present in the case (namely, the party was under a 
liability for goods, in respect of which two persons were about to sue ; the 
applicant claimed no interest in the subject-matter; the applicant did 


not collude with any of the claimants ; and he was willing to dispose of 


the goods as the Court should direct) ; that therefore an order directing 
the banks to interplead and establish their claims was rightly made, 
notwithstanding that the Board might be estopped by their letter from 
denying the claim of the bank; and that if the bank had any claim 
npon the letter, they were at liberty to.sue for the value of the goods if 
they were defeated on the issue and for any other damages ariséng from 
the conversion of the goods by the Board. 


Sale of Goods—Possessvon of bill of lading with the sellers’ consent— 
Non-acceptance of Drafi—Transfer of the bill to sub-vendee— 
Stoppage in transit. 


Cahn and Mayer v. Pockett’s Bristol Channel Steam Packet 
Company, Limited [1899] 1 Q. B. 643 C. A. 

Two questions were raised in this case—(1) whether when a 
seller of goods sends the bill of lading and a draft for the price under 
cover of one letter, the buyer might without accepting the draft take 
possession of the bill of lading and confer a valid title on a purchaser 
who takes it in good faith and without knowledge of the want of autho- 
rity of his vendor to deal with the goods and the bill; (2) and whether 
the seller could gap the goods in transit as against the bon fide sub- 
purchaser, P 


X 
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e 
It was held that though according to Shephard v. Harrison, L. R., ~ 
5 H. L., 116 the property in the goods could not pass to the buyer till the- 
draft was accepted, the bill of lading having passed into the possession of 
the buyer with the consent of the seller, a valid title could be passed to a 
bond fide sub-purchaser by a transfer of the Dill of lading under the 
express provisions of section 25, sub-section 2, of the Sale of Goods Act, 


1893. i 


As to the other. question whether even if a valid title could and`did 
pass to the sab-purchaset under S. 25 of the Sale of Goods Act the seller 
could stop the goods in transit, it was held that the combined effect of 
S. 2, Sub-S. 1 and S. 10 of the Factors Act, 1889, and the Act of 1893 was 
to put an end to the right of stoppage in transitu under circumstances 
such as those of this case and that S. 61 Sub-S. 2 of the Act of 1893 did 
not preserve to the seller the common law right of stoppage which he 
had lost under the provisions above mentioned. 


Evidence—Title to commonable lands—Reputation, admissibility 
of—Deposition in suit to perpetuate testimony—Survey 
and report made under statute. 


Evans v. Merthyr Tydfil Urban Council [1899] 1 Ch. 241 O. A. 


Where a question was raised as to whether certain lands were 


* common ‘lands, or were subject to commonable rights of either of two 


parishgs, it was held that having regard to the general interest in the 
locality on such a question, evidence of reputation was admissible. The 
explanation of Earl Dunraven v. Llewellyn, 15 Q. B.., 791, in Warrick v. 
Queen’s College, Oxford, L.-R., 6 Ch., 716, upproved. 


The mere fact that at the instance of a predecessor in title of a 
party to a suit, a deposition was taken in order to perpetuate testimony 
does not, unless it was in any way used or adopted by him, amount to 
an admission so as to be admissible against the party to the suit. And 
the fact that the deposition was found to be unsealed is not evidence of 
any user or adoption by the predecessor, as the deposition might well 
have been opened for other purposes. 


Even though according to the dictum of Lord Chelmsford, L. C., in 
Phillips v. Hudson, L. R., 2 Ch., 248, a survey and a report prepared foi 
the Crown are inadmissible on the ground that they were made for 
the Crown as private owner, yet when they were’ made pursuant to a 


J 
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public statute, they satisfy the tests ofa “ public” document Jaid down 
‘by Lord Blackburn in Sturla v. Freccia, 5 A. O., 623, and are admissible 
in evidence as such, 7 i 1a . 


—- 





' Covenant in restraint of trade—Reasonable protection of the 


; covenantee—Public policy. i 


E. Underwood & Sons (La.) v. Barker 61899] 1 Ch. 300. 


The defendant agreed to serve as clerk and foreman under the 
plaintiff who carried on an extensive trade as hety and straw merchants in 
the United Kingdom, France, Belgium, Holland, and Canada. The 
written agreement entered into between the plaintiffs and the defendants 
provided that the defendant should not for the space of one year next 
after his leaving or being dismissed carry on the business of hay and 
straw merchant or enter into the service of or act as agent for any 
person or persons carrying on the business of hay and straw merchants 
in the United Kingdom, or in France, or in the Kingdom of Belgium or 
Holland, or in the dominion of Canada. The defendant within twelve 
months after he left the service of the plaintiffs entered the service of a 
hay and straw merchant in London. The plaintiffs applied for and 
obtained an injunction restraining the defendant from in any way acting 
for the rival merchant. The defendant appealed. 


It was held by Lindley, M. B., and Rigby, L. J., (Vaughan Williams, 
L. J., diss.) that it was necessary for the protection of the plaintiffs 
that the rival merchants should not know to whom they gold “thei 
hay and where they got it from, that therefore the covenant res- 
training their clerk and foreman who was in their trade secréts from 
serving under rival merchants for the space of one year was certainly 
reasonable, that a covenant in restraint of trade which is reasonably 
necessary for the protection of the covenantee should not be held void 
on the ground of public policy unless some specific ground could be 
established, that no specific ground having been established in this case 
the covenant was not void on the ground of public policy, and that even 
if the restraint be held to have an unreasonable extension in space, yet 
the agreement as to the foreign countries being severable from that as, 
to the United Kingdom, the restraint was valid at least so far as it 
related to the United Kingdom (See Baines v. Geary (1887) 35 Ch. D. 
154 and Nordenfelt’s Case (1893) 1 Ch. 630. They therefore granted the 


injunction. j 


. On the other hand Vaughan} Williams, L. J., dissenting held that’ 
the doctrine that all covenants in’ restraint of trade are primd focie, 


4 
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unreasonable had not been rescinded by recent decisions, that the reason- 
ableness of a restraint could not be determined without considering 
whether the restraint is injurious to the public, that having regard to the 
interest of the public in freedom of trade and in the liberty of the 
covenantor to earn a livelihood fn any lawful industry, the restraint 
imposed upon the defendant, though only for a twelvemonth, was yne 
reasonable and idvalid and could not be enforced, 
e 


-—— m 


E Will—Oonstruction—Gaft to son, his wife and children—Re-marringe 
of son after date of will—Claim of the second wife. \ 


In re Drew—Drew v. Drew [1899] 1 Ch. 886. 


A testator; devised property to his son, his son’s wife and children 
in succession. The wife who was living at the date of the will subse- 
quently died and the son married again, The question was whether this 
wife who survived him was entitled to take a life-estate under the will. 
It was contended for her that the will devised property to the sons of 
his son who should be living at the date of his son’s death without any res- 
triction that the grandsons were to be by the son’s wife living at the 
date of the will, that therefore a second wife was equally within the 
contemplation of the will, and that the following proviso in the will 

- showed that the benefit of the will was not confined to any particular 
wife of theson. The proviso ran as follows: “ And after determination of 


* the estate so given... to my said son... . upon trust that the said 
"rnst ... . . . do and shall retain and keep . . . . the surplus rents 
and profits ..°... and the interest, dividends aud income of the one- 


thirteenth share hereinbefore directed to be invested for my said son 

. and his family and every part thereof for the purpose of applying 
the same in or towards the maintenance .... of.. Drew, his wife 
and children at such‘time’or times ...... ” Stress was laid on the 
italioised part of this proviso to show that the life-estate was not con- 
fined to the wife'who was living at ihe date of the will. Mr. Stirling, J., 
held that there was enough in the will to rebut the presumption that 
the gift of the life-estate' was confined to the wife living at the date of 
the will and that the widow was entitled, 


Practice—Infant—Jurisdiction to order infant to pay costs. 


Woolf v. Woolf [1899] 1, Ch. 343. 
In this case it was held that an infant defendant, who was ree 
strained by injunction of Court from representing falsely that the business 
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carried on by,him was in any way connected with that c&rried on by the 
plaintiffs, might lawfully be directed by the court to pay the costs of 


the action. . 


Chubb v. Grifiths [1865] 35 Beav, 127 and Lempriere v. nee 
[1879] 12 Ch. D. 675 followed. 
Sana s 
Will—Power of appointment—Ezercise of poyer—Construction. 
In re Jack—Jack v. Jack [1899] 1 Ch. 374. 


A testator bequeathed £15,000 in trust toa woman for life, and on 
her death to her three children in such shares as she should appoint by * 
will or codicil and in default of appointment to them in equal shares. 
The woman after making appointment as to four-sixths of the fund de- 
clared as follows: “I make no appointment of the other two- sixth parts 
of the said sum of £15,000 as I wish them to pass directly to my said two 
daughters so as to give them an.immediate vested and disposable interest 
therein, and I also declare that neither my son nòr his children shall take 
any share or interest in the said unappointed parts of the said trust funds.” 





The question was whether there was any appointment of the two- 
sixths by implication, whether, if not, the parties should not be put to 
an election, and whether having regard to the last clause the appoint- 

ment of the son to a one-third share in the first clause was not con- 
ditioned upon his not claiming any share in the unappointed parts of the 
fund. Romer, J., held that the testatrix herself having declared that the 
two-sixths were unappointed, he could not imply any appointmefit ofe 
them, that no question of election could arise in the case, and that, lastly, 
the condition could not be implied as the effect of such implication would 
be to defeat the claims of the son’s children in the event of the son (who 
had only a life-interest, the residue going to his children after his death) 
laying claim to the unappointed parts of the trust fund. 


ee 





Practice—Separate causes of action—Same defendants—Same transe 
action—Oompany—Jalse statement in prospectus— 
Reputation after action. 


Drivcqbier v. Wood [1897] 1 Ch., 893, 

- Where a number of persons who were deluded into taking deben- 
tures by the mis-statements of the directors in a prospectus jointly 
brought a suit for damages against the directors, it was held that the 
causes of action were the same and arose out of the same transaction 
and against tho same defendants and that the action was therefore 
rightly instituted., 


kd 
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Section 3 6f the Director’s Liability Act, 1890, which provides 
that director shall not be liable to an action for damages for misrepre- 
sentations in a prospectus, if the prospectus was issued without his 
knowledge, and, if as soon as he came to know of its issue, he gave 
public notice that it was issned without his knowledge or consent, does 
not exonerate him from liability, unless he repudiated the prospectus 
before the date of jhe action. Therefore, when an action has been already 
brought for daniage, i$ is too late to repudiate; and the statement of 
defence is not a reasonable public notice of repudiation within the meaning 


of the section. 7 





a, 


Gift—Equitable dssignment—Banker’s deposit recetpt— 
Indorsement and delivery—Donce executor. 


In ve: Griffin—Grifiin v. Griffin [1899] 1 Ch. 408. 


Where the owner of a banker’s deposit receipt indorses and delivers 
it to a person with the intention of making a gift of it to him, ho has 
done everything required to be done by him in order to transfer the debt, 
and there is a valid equitable assignment of the amount held by the 
bank (Milroy v. Lord, 1862, 4 D. F. and J. 264.) See also Fortescue v. 
Barnett, 1834, 3 My. and K. 36, 43, and Donaldson v, Donaldson, 1854, 
Kay, 711, 719. 


And if anything remained to be done in order to complete the 
gift, the appointment of the donee as executor of tho donor perfects 
the gift, 








JOTTINGS AND CUTTINGS. 
We beg to acknowledge with thanks the receipt of the following 


publications :— : 
The Bombay Law Reporter for May and June (in exchange). 
The Albany Law Journal for May and June (in exchange). 
The Calcutta Weekly Notes for May and June (in exchange). 
The Allahabad Weekly Notes for May and June (in exchange) 
The Green Bag for May and June (in exchange). 
The Canadian Law Times for May and June (in exchange). 
The Canada Law Journal for May and June (in exchange). 
The Ceylon Law Review, Vol. I, No. 2 (in exchange). 
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Judges who are entitled to retire:—Mr. Justice “Day, who last 
Saturday completed seventeen years of judicial service, is one of the five 
occupants of the Bench who are eptitled to retire on pensions. The 
Master of the Rolls has occupied a seat on the Bench for twenty-four 
years, Mr. Justice Mathew for eighfeen years, Mr. Justice North for 
seventeen years, and Lord J ustice Smith for sixteen years. Mr. Justice 
Wills will shortly be added to the number who have earned the right 
to retire on pensions. He was appointed a Judge on J uly 19, 1884, 
and therefore completes fifteen years of J udicial service on the 19th of 
next month.—TLhe London Law Journal, i 


s*a 
Too many counsel in a case :—In a patent case, remarkable even among 
patent cases for the array of Quéen’s Coansel and juniors engaged, 
Mr. Justice Wills made the observation—not made for the first time, 
but none the less trae—“ In a multitude of counsel there is wisdom ” 
but as every truth, according to the philosophy of Hegel, is but half a 
truth, the stepping stone to a higher, so the same aphorism about a 
multitude of counsel must be received with a reservation for the frailties 
- of human nature. A multitude of counsel means—when’ it’ comes to 
the conduct of à case—a divided responsibility. Each distinguished 
counsel, with perhaps a dozen cases of his own in his hands, is tempted 
—sorely tempted to leave the many-counselled case tò the industry of 
those who are ‘ with him’—at all events, not to. put his whole heart 
and mind into it; and nothing can be more fatal to the success of a, case 
than this weakening of responsibility. A counsel, on the other harid, 
who knows that the whole responsibility of a case rests upon him, that 
he can delegate none of it and depend on no one else, mgkes “it hit 
business thoroughly to master the case in all its details, facts and law 
alike ; and-from this perfect knowledge he gains the self-reliance and 
readiness, which greatly help to win cases. Of course, solicitors have 
a very good reason for briefing several leaders, apart from the combined 
wisdom argument, They want to feel assured that they will have the 
presence of one leader at least when the case comes on, but it may be 
very much questioned whether in thus seeking to strengthen their posi- 
tion they are not unintentionally damaging it,—The London Law Journal, 
a a o 
‘Inns of Court and Law Examinations :—Speaking on Wednesday at 
the Mansion House ‘dinner to the Judges, the Master of the Rolls said 
that in his opinion the ‘standard of knowledge required by the Inns of 
Court in their Examinations was not high enough. Yet the recent Bar. 
Examinations do not encourage the belief that admission to the profes- , 
sion is so easy as to afford no indication of legal knowledge. Of 101’ 
candidates for pass certificates, 37 were unsuccessful; of 55 candidates 
in the Constitutional Law ‘and Legal History Examination, 22 were 
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unsuccessful; of 25 candidates in the Roman Law, Constitutional Law, 
and Legal History Examination, 13 were unsuccessful; and of 60 can- 
didates inthe Roman Law Examination, 28 failed—The London Law 
Journal, 


e. 

7 sa 

A Judge’s remarks about the jury:—Mr. Justice Phillimore displays 
on the Bench mahy qualities that command our admiration and-respect,, 
but the attitude he sometimes adopts towards Juries exhibits a strange 
misconception of the functions ef a Judge. It is not many weeks ago’ 
since he thought fit at the close of a civil case to express his disagree- 
ment with the verdict of a Jury. Such a departure from the traditions 
of the Bench is regrettable enough in a civil case; it is infinitely worse 
in a criminal case in regard to a verdict of acquittal, A man was-tried 
at Bodmin a few days ago on a charge of subornation of perjury. Tho 
Jury found him ‘ not guilty’, whereupon Mr. Justice Phillimore deemed 
it necessary to make the superfluous remark that the prisoner was 
entitled to their verdict,and to observe that the Jury, by the reason 
they gave for acquitting him, showed that they had failed to understand . 
the case notwithstanding all that has been said tothem. If the learned 
Judge’s observations be correctly reported, we have no hesitation in 
describing them as an unjustifiable attack upon our system of trial by 
Jury. It may be that the view taken by the Jury was wrong; but we 
entirely fail to understand on what ground a Judge is entitled to set 
up his own judgment as infallible, and to attach to a prisoner a stigma 
which the twelve men who have been intrusted with the duty of trying 
him haye decided he does not deserve to bear—Z'he London Law Journal. 

i se 

The new list of Q. Cs.:—A peculiarity of the latest list of new 
Queen’s Counsel is that not one ordinary member of the Common-law 
Bar is included in it, Four of the eight new Queen’s Counsel are memu’ 
bers of the Parliamentary Bar, two belong to the Chancery Bar, oneis a 
practitioner in the Admiralty Court, and another is a specialist in 
Reyenue cases. Five belong to the Inner Temple, two to the Middle 
Temple, and one to Lincoln’s Inn, The’ comparatively small number 
of junior members of the Bar on the governing bodies of the Inns ig 
reduced by the latest distribution of ‘silk; ’ Mr. Badcock has been a 
Bencher of the Middle Temple since 1895 and Mr. Ram has been a 
Bencher of the Inner Temple since 1897. The latest additions bring the 
total number of Queen’s Counsel up to 250. Considerably more than 
half the number owe their appoititment to the present Lord Chancellor, 
—The London Law Journal. 
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NOTES OF AMERICAN CASES. * 


The negotiability of a note which contains a clause reserving the 
title to property for which the note is given until payment thereof, with 
a right to retake ,it in case of non-payment, is sustained in Ohoate 
v. Stevens (Mich.) 43 L. R. A. 277. The other authorities on the subject 


are collated in a note to the case. 
: e 


* i e 


The right of a building, loan, and invegtment sociely to execute 
negotiable paper is held, in Grommes v. Sullivan (C. C. App. 7th C.), 
43 L. R. A, 419, to be implied in the power to incur debts for various 
purposes and to sell and mortage property. The annotation to this case 
reviews the other decisions on the subject. 


* 
uF - 


Mere standing place on the side of a cavis held, in Graham v. 
McNeill (Wash.) 43 L. R. A. 300, to be insufficient accommodation to 
charge a passenger with negligence in standing on the car platform. 

ae 

A passenger carried beyond destination, and placed by the con- 
ductor in a hotel to await a return train on the following day, is held, in 
Central of Georgia R. Oo. v. Price (Ga.), 43 L. R. A. 402, to have no 
right of action against the railr oad company for damages sugtathed ate 
the hotel in consequence of its proprietor’s negligence, unless the con- - j 
ductor had express authority to constitute him the carrier’s agent in 
caring for the passenger. 

+ 
xe 

A promise to pay a debt when the debtor “ might feel able to pay” 
is held, in Pistel v. American Muntual L. Ins. Co. (Md.), 43 L. R. A. 21,9 


to create a legal and moral obligation to- pay when the debtor is able, 
and to require him honestly to exercise his judgment as to that fact. 


7 x a 


The mere expression of dissatisfaction with an article furnished 
under a contract providing that it shall be satisfactory is held, in 
Worthington v. Cwin. (Ala.), 43 L. R. A. 382, insufficient to justify a 
termination of the contract, when there was no actual dissatisfaction ; 
and a slight defect in a small quantity of materjal delivered under a 
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contract for successive shipments is held insufficient to justify an aban- 


donment of the entire contract. 
$ 
The serial publication of ‘‘TRe-Autocrat of the Breakfast Table ” 
in “The Atlantic Monthly ” before taking” steps to secure a copy- 
right is held, in Holmes v. Hurst, U. S. Advance Sheets, 606, to be such 
a publication under tRe“copyright law as to vitiate the subsequent 
copyright of the whole book. i 


° 
* 


xs 

Neither the probate court nor the personal representative of a 

deceased person is held, in O’Donneli v. Slack (Cal.), 43 L. R. A. 388, 

to have any right to the body, in the absence of any testamentary provi- 

sion on thesubject, or to control the manner of its disposal or the place 
of its interment. 


The’ jurisdiction of a court to enjoin a foreign insurance company 
against collecting excessive assessments from a resident of ‘the local 
jurisdiction, or forfeiting his policy for non-payment, is denied in Clash 
v. Mutual Reserve Fund Life Asso. (D.C.), 43 L. R. A. 390, on the 
ground that the relief sought would interfere with the internal affairs 
wot the a 

: ann 

The loss of a reward offered for the -capture of a’criminal is held 
in McPeek v. Western Union Teleg Co. (Ia.), 43 L. R, A. 214, to be 
recoverable as a part of the damages for failure to deliver a telegram 
giving advice as to the whereabouts ofsthe fugitive, although it did not 
show on its face the purpose for which it was sent, where the company 
knew that a message relating to the captura was expected. 


# 

A change of a country road toa city street in consequence of the 
incorporation of a city is held, in Huddleston v. Eugene (Or.), 43 L. R. 
A. 444, not to impose an additional servitude upon the land over which 
the road runs, so as to require any new condemnation. 


# 
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The failure to constract fire escapes on a hotel aserequired by an 
ordinance is held, in Weeks v. McNulty (Tenn.), 43 L. R. A. 185, in- 
sufficient to make the proprietor liable for the death of a guest by fire, 
where it does not appear that the fire escape would have afforded him 
any benefit, but there is evidence’thajhe had locked himself in his toom 
and tried to break the door to make his escape, and also that he might 
have escaped safely by leaping from the window tp the roof of an 
adjoining building. f ae ° l 

kk e ot 

A woman to whom an infectious diseasé was communicated by a 
man with whom she had contracted a .void marriage while she had a 
former hiasband was held, in Deeds v. Strode (Id.), 43 L. R. A. 207, to 
have no right of action against the man with whom she was living, on 
account of the injury, where he had not been guilty of any fraud or 
deceit in bringing about their relations. 

xe . 

A peculiar case respecting the liability of a person for negligence 
while insane or mentally incompetent is that of Willians v. Hays 
(N. Y.), 43 L. R. A. 253, holding that the charterer of a vessel, who is in 
command, is not liable for her loss because of a lack of care or skill in 
her navigation after he has become irresponsible on account of phy- 
sical and mental exhaustion resulting from his being continuously on 
-duty in efforts to save the vessel during a storm. 
ate eon tet 

An order of court for the mortgage of an infant’s property, rendered 
in the exercise of a limited but statutory jurisdiction, and procured by 
frand, to secure a debt contracted by the guardian in carrying on busi- 
ness without authority in the infant’s name, is held, in Warren v. Union 
Bank (N. Y.), 48 L. R. A. 256, to be invalid and subject to attack by a 
suit in equity. 


* 
* $ 


` An injunction against the construction and operation of an electric 
railway on a public street without legislative authority is denied in 
Birmingham Traction Oo. v. Birmingham R. & E. Oo, (Ala.), 43 L. R. A. 
233, on the ground that the construction of the road would be a mere 
private trespass for which compensation could be had at law. 


* 
* * 


5, - 
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The mere fact that the sale and drinking of intoxicating liquors is 

only an incident, and not the main object, of a social club, and that only 

` members are permitted in the rooms, is held, in Mohrman v. State (Ga.), 

43 L. R. A. 398, insufficient to make the place any less a tippling house 
within the restrictions of a statute, 


* 
* & 
e 


Judgment and exegution against one of the makers of a joint note. 
for his proportionate share, are held, in Sully v. Cambell (Tenn.), 43 L.. 
R. A. 161, to leave the other makers liable for the amount still unpaid, 
where the statute makes the note joint and several. With the case is 
an extensive note on the effect of judgment in an action against part of 
the obligors on a joint or joint and several contract, to release or limit 
the liability of the other obligors. 


° 
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THE RECELVING MOTHER. 


Annapurni Nachiar v. Collector of Tinnevelly, 
l I. L. R., 18 M., 277. 


- The question is whether the mother receiving in adoption only, 


or both she and the co-wife of the father have the status of mother 


to the deceased adopted son, the propositus, Even if the property 
had been a partiblo estate, the receiving wife alone as the mother 
would have been entitled to succeed to. the exclusion of the father’s 
co-wife who is only a step-mother. At the outset such 4 conclusion 


must commend itself to every jurist, for, a fiction in law—and ———__ 
_ adoption is but a fiction in law,— should as nearly as possible imitate 


nature and not violate it. This is peculiarly so with the question 
at issue, for, it would be the very reverse of reality in nature to 
recognise by fiction that a man has two or more mothers.. The 
fiction of adoption in Hindu Law is one whiéh is essentially 
assimilated to nature, so much so that by fiction he not only becomes 
the son born in the adoptive family but also ceases to be the son of 
his natural parents. In the family of adoption he acquires all the 


' rights of a son by birth, entitling him to inherit not only to his 


adoptive parents but to all their relations to whom a natural born 
gon would inherit; and his heritable right to his natural parents 


-and to all their relations to whom he would have inherited, had he 


not been adopted, is cut off. Is it consistent with the genius of 
such a law that the fiction of adoption should outrage nature by 
predicating more than one mother to an adopted son ? 


Under the Roman law of adoption the reason assigned (1) why 
a man cannot adopt a person older than himself is, adoption imitates 





(1) The ‘Institutes of Justinian translated by J. B. Moyle, 2nd edition of 1889, 
bottom of p. 16, 
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nature and that it would be unnatural for a son to be older than 
his father. This should be equally true under the Hindu Law, 
for, under that Law,(1) almost the whole Law of adoption has asin 
evolved from the canon that he must be “ the reflection of a son.’ 


. There is no ‘topic of Hindu Law on which the ospa text is 
so meagre as that on adoption. The law of adoption has been 
developed. principally by commentators and by the Judiciary. 
Unless some clear authority in Hindú Law or some authoritative 
judicial decision is cited in support of the position that the father’s 


co-wife who did not join inthe adoption is entitled to the status 


of mother, it would be quite unreasonable to suppose that any court 
will hold that the Hindu system of Jurisprudence is so absurd as to 
create by fiction two or more mothers to one and the same person. 
There is no express authority bearing on this question either in the 
original texts of Hindu ‘Law or in the works of any Hindu commen- 
tator which have been translated and published. There are however 
certain principles and analogies recognised or indicated by such 


y 


texts and commentaries, from which it is apparent that the wife, in ' 


conjunction with whom alone the adoption is made by the husban d, is 
the mother and the other wives are only mothers in a secondary 
sense, t.e., they are only step-mothers. The modern authors on Hindu 
Law, both English and Indian, maintain the same view. Among 


Yadicial decisions, there are but three bearing on the question, all l 


6f which are in, favor of the contention that the receiving mother 
alone is the mother; and one of which is exactly in point. 


The only authorities which may seem to support the opposite 
view are two. One of them, viz, the opinion of Mr. W. H. 
MacNaughteh (°) expressed in the preface to his work on Hindu Law 
is really, when analysed, in support of our contention. 


The other ‘authority is Jagannatha’s commentary as translated 


by Mr. Colebrooke.(?) He does not deal with the case of. an 
adoption made by a person having several wives, in conjunction 
with only one of them. But he refers generally to an adoption by 





l (1) Mayne’s Hindn Law and Usage, para. 94, i.e., bottom of p. 104, 
' (2) W. H. MaoNaughten’s Hindu Iaw, 3rd edition, Pe 18 of the preliminary 
remarks: 
(3) Colebrooke’s Hindu Law, 4th edition, Fol. IT., p. 894, 


PART VIL. | THE MADRAS LAW JOURNAL. ` 281: 


a person having two wives without saying whether either of them 
joined in the act of adoption; and mentioning the difficulty of such 
adopted son claiming maternal ancestry on the side of both the 
wives, he meets the difficulty by observing that some reconcile it 
by suggesting that the two sets ot maternal ancestors should be. 
jointly canes as the manes of ancestors. 


This gika forcibly. brings out the consciousness of the 
commentator that it would be absurd to regard an adopted son as 
having two lines of maternal ancestry because his father has two 
wives. He tries to explain away this absurdity by suggesting 
another fiction that both the lines should be conjointly considered 
‘as the manes of ancestors: He evidently wis contemplating a case 
where the adoption was made by the husband without either of 
his. wives joining him. Though, as a general rule, the husband 
associates one of his wives with him in the att of adoption, yet the 
adoption would be legal even though he does not so associate with 
him any of his wives. Evidently it was such a case that Jagannatha 
was referring to in his commentary and he was unable to suggest 
a better solution of the supposed difficulty of the adopted son 
having two lines of maternal ancestry. Ifthe adoption has been 
made in conjunction with one of the wives, no difficulty would have 
suggested itself at all; for, in such a case, the wife who joined i in 
the adoption and roceived the adopted boy would coftainly be 
regarded as the mother and the line of her ancestry as the only 
maternal ancestry of the adopted son, while the line of ancestry of 
the other wife would not at all be regarded, as the maternal ancestry 
of such adopted son. The case which was evidently in the 
contemplation of Jagannatha is, no doubt, one which presents some 
difficulty; for, neither wife joined in the adoption. If he had an 
only wife ail she did not join in the adoption, she, no doubt, 
would, notwithstanding that she did not join in the act of adoption, 
‘become the mother of the adopted son and entitled to succeed as 
such (vide Datiaka Mimamsa, section I, verse 22). 


- There is no text #eferring to a case in which a person so adopting 
had more wives than one. The explanation suggested by Jagannatha 
to solve this anomaly is really no explanation atall. If it were 

necessary to suggest a solution in such a case, to avoid the anomaly 
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of the same person having two mothers and two lines of maternal 
ancestors, it will by no means be difficult to deduce a solution from 
admitted principles of Hindu Law. ‘hough an adoption made by 
a Hindu without his wife joining him-in the act of adoption is 
perfectly legal, yet from a religious point of view, he ought*to 
associate with him his.wife, and in case he has more wives than one, 
his senior or first mareied wife. This rule of preference in favor of 
the senior wife is merely a moral injunction, and is often violated 
out of partiality to a favorite ‘wife, and in a legal point of view he 
may associate with him any one of his wives, even though she be 
the most junior. If he does not associate with him any of his 
wives, then, according to the moral precept that the first married 
wife should be associated with the husband in performing acts of 
religion, she should be regarded as having: been associated in the 
act of adoption and, therefore, as the mother of the adopted son, 
the other wives of the husband being regarded as step-mothers. 
There is also another solution that may be suggested, having 
regard to the principle of Hindu Law, in a religious point of view, 
that marriage is for begetting male issue and that a man may 
marry wife after wife if the previously married wife does not’ pre- 
sent him with ason. Jf aman having several wives adopts a son 
° without associating with him any of the wives in the act of adoption, 
‘the ddoption takes place because even the wife last married has. 
not given birth to a son; and in this view it may be suggested that 
the last wife should be regarded as having been associated with 
the husband. in the act of adoption, and as such, the mother. When 
the husband selects any one of his wives to associate with him in 
the'act of adoption as he is perfectly competent to do, in the same 
way'in which he may select any of his wives for the purpose of 
begetting issue, no difficulty could at all arise. She is the receiving 
mother by the choice of the husband and is as such the only mother, 
the other wives of the father being only step-mothers. The diffi- 
culty arises only in the solitary case in which a man having more _ 
than one wife makes an adoption without associating with him 
‘any of his wives in the act of adoption. Nobody suggests that a 


man having several wives could associate with him more than one .” 


wife either in the act of adoption or in any other religious act. 
puch a thing cannot and does not occur, because, according to 
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ceremonial law, only one of the wives and that genefally the eldest 
wife is associated with him in all religious acts. But if it should 
be asked how the question of maternity is to be determined, if a 
person chooses to associate with him two or more of his wives in the 
act of adoption, the answer is that the senior of them alone would 
be regarded as the receiving mother and as such the only mother 
of the adopted son, the joining of the other wives in the act of 
adoption being viewed as superfluous. The theory that an adopted 
son may have two or more mothers would lead to many anomalous, if 
not absurd, results, and, in fact, place him in a more advantageous 
position than an aurasa or a naiural: born son. He would be 
entitled to succeed to two maternal grandfathers while a natural 
born son could only succeed to one maternal grandfather. It has 
now been definitely settled that a daughter’s son by adopiion has 
the same right of inheritance to the father of the adoptive mother 
as the natural born son of a daughter. Suppose a person makes an 
adoption, after the death of his Ist wife, in conjunction with his 
2nd wife, married either during the life-time of the Ist wife, or 
subsequent to her death, and the father of the 1st wife dies after such 
adoption leaving no widow nor daughter, could such adopted son 
claim to inherit the estate of the deceased father of the 1st wife 
as his daughter’s son by adoption ? If the opposite view were sound, 
the Ist wife also would be one of his mothers and he should be E 
entitled so to succeed. Take an equally anomalous caseeof‘a mar” 
having only one wife who makes an adoption in conjunction with 
her and then marries a 2nd wife. Is the 2nd wife also to become 
the mother of the son adopted previous to her marriage and 
is he to succeed to the estate of the father of such 2nd wife as 
his maternal grandfather? Such anomalies may be multiplied. 
The only rational principle is that though a son may be adopted. 
to a deceased ‘male even long after his death by his widow under 
proper authority, yet there is no such thing as an adoption toa 
female either during her life-time or after death. She may become 
mother by fiction at the time of the adoption to her husband, but 
no female could become the mother of a son adopted by or to her 
husband after her death nor could a female become the mother 
of a son adopted by her husband before her marriage. No wife 
could become the mother of a son adopted by or to her husband 
either subsequent to her death or prior to her marriage, ang 
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‘adoptive father by joining in the act of adoption and’ receiving the 
boy adopted becomes the mother of such adopted son and her 
ancestors become his maternal anéestors. It may be that in the 
two texts the word “only” is used,to exclude the natural mother 
end her ancestors, but that does not detract from the force of the 
inference which is deducible from the two texts that the receiving 
wife is the adoptive mother. This is really strengthened and not 
weakened by the text first referred to, viz., Dattaka Mimamsa, sec- 
tion J, placitum 22. In the above text, the author of the Dattaka 
Mimamsa refutes the position that the assent of the wife is 
necessary for the validity of an adoption by the husband, and 
maintains that owing to the superiority of the husband by the mere 
fact of adoption the filiation of the adopted as son of the wife is* 
complete in the same manner as her property in any other thing 
accepted by the husband. This shows that the filiation as the sòn 
of the wife, of a boy adopted by the husband alone without the 
assent and association of the wife is on the same footing as her / 
right in any property accepted by the husband alone. Even in 
the case of a Hindu having a son by one of his several wives,* such 
a son is, in a sense, the son of all the wives; the sense being that - 
he is the step-son of each of the other wives and each of them his 
step-mother ; and not that he will be entitled to succeed to each of 
them as son or that each of them will be entitled to succeed to -him ,. 
as mother. By analogy, therefore, if.a Hindu adopts a son by 
associating with him one of his wives, she alone becomes the mother 
and the other wives become only step-mothers. This is exactly 
the view propounded by one of the Court Pandits (Hindu Law 
officer) of the Supreme Court at Calcutta in answer to certain 
questions referred to him in a certain case in 1823. 


Q. Can three widows adopt, one of them being related to 
the child ? l : 

A. Only one can adopt. `- The three may agree upon the child 
A be adopted, but only one of the widows can adopt, 

Q. Does the dila. sO addpted become the child of the widow 
so adopting or the child of three? 

A. The child becomes the child of all three. 


* Sacred Books of the Hast, Vol. XXV., p. 365, para. 183, Manu, 


para, 125, p. 146. ai 
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Q. Suppose the child to dio after d which of the 
widows inherits the property ? 


A, The widow adopting him, if he should die under ago. 
She will be called the mother #nd the others the step-mothers. 


These questions and answers will be found at p. 11 of the 
appendix of Sit F. MacNaughten’s Hinda Law * and also referred to ` 
by Mr. Mayne in his Hindu Law and Usage, 5th ee Note g to 


The three answers above set forth clearly bring out the three 
essential propositions bearing on the question at issue. 


Ist,—That though one may have several wives only one of 
them can receive the boy in adoption. 


2ndly,—That all the wives are the mothers of an adopted son 
in the sense in which all the wives are the mothers of 
a son born to any one of them. 


8rdly,—That, on-the death of the adopted son, unmarried and 
issueless, that wife alone, who received him in adoption 
would succeed as mother, the other wives being only his 
step-mothers. 


.*@hjs has not only the merit of avoiding the absurdity ofa 
person being*supposed by fiction to have two mothers, but has also 
the merit of assimilating it to the case of an aurasa or natural 


þorn son of a person having two or more wives. Apparently the 


Dattaka Mimamsa and Dattaka Chandrika take the same view 
(vide Dattaka Mimamsa, sec. II, verse 69, and Dattaka Chandrika, 
sec. I, verse 23, and Mayne’s Hindu Law and Usage, para. 128). 


The practical result both in the case of an aurasa or natural 
born son and an adopted son of a:man having several wives is, 
under the Mitakshara law, that the natural or the receiving mother 
alone, as the case may be, will succeed to him as mother; 
while the other wives of the father, as step-mothers, are not 
recognised as heirs at all. In the event of his natural or receiving, 
mother having no daughter or daughter’s issue then he would 
succeed to her stridhanam, bui in regard to stridhanam property of 








* Sir F, MacNanghten’s considerations of Hindn Law, Appendix, p. 11, 
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his father’s other wives or step-mothers his TTA Ìn the line of 
inheritance is only as the sapinda of her husband, his father, and 
that only, if the father’s marriage ‘with the step-mother was in one 
ofthe'approved forms. As regards the ceremonial law, the natural 
, born son or the ‘adopted son, as the case may be, stands in the 
position of a son to all the wives and as such has to perform the 
obsequies of all the wives of his father ; but so far as the maternal 
ancestry is concerned, he has to offer oblations only to the ancestors 
of the natural receiving mother while no ~oblations are offered to 
the ancestors of the step-mother. i 


Turning now to modern authorities reference may be made to 
Sir F. MacNaughten, W. H. MacNaughten, West and ‘Bühler and 
Mr. Mayne among English authors, and to Justico Gurudas 
Banerjee’s ‘Hindu Law of Marriage and Stridhanam’, Battacharya’s 
Commentaries on Hindu Law, Vyavastha Chandrika and Golap” 
Chander Sircar ‘on Adoption among Indian authors’. 


Tn Sir Francis MacNaughten’s Hindu Law, p. 171, the author 
in commenting upon the case in which as already mentioned 
certain questions were referred to one of the Hindu Law officers 
of the Supreme Court of Calcutta, stated as follows :— 


“ The law is clear and was undisputed. The boy could not be ° 
received by the three widows jointly. He must be received by one,, 
of them—and would then be considered as the son af Lathinarain, 
and the widow by whom he had been received—about this there 
was not, because there could not be, any dispute.” 


` The same principle will a fortiori be applicable to an adoption 
made hy the husband in his life-time in conjunction with one of 
his wives. 


Mr. W. H. MacNaughten in his preliminary remarks or preface 
to his ‘ Principles and Precedents of Hindu Law’, 3rd edition, 1874, 
at pp. 12 and 13, after observing that cases of omission in codes of ; 
law can only be supplied by analogy gives as an illustration of such 
omission in Hindu Law, the instance of a man dying childless and 
‘leaving three widows him surviving, with authority to one of them 
fo adopt after his death, which is done accordingly. He then con- 
siders the question as to who would succeed to such adopted son on his 
death issueless, leaving the three widows him surviving, and assumes 


2 
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‘that those wl maintain that the estate TE devolve “ of right to 
the widow wlio received him in adoption to the exclusion of the other 
‘two, who can beconsidered in the'light of step: -mothers only” concede, 
however, that, had the childless husband: adopted the boy during 
__ his life-time, he could not have eélented for him, as adoptive mother, 
one of three wives, and excluded the other two from all maternal 
relations. Mr."W, H, MacNaughien then expresses his dissent from 
the view that the adopting widow only succeeds, and says that, 
though the reasoning, in support of such view seems plausible 
enough, yet it is not the law. According to him, the three widows 
should, in a legal point of view, be held to be one and the same 
individual and the adopted son should be regarded as holding the 
saine relation to all three widows of the adoptive father. The 
author then guards himself by limiting his opinion toa case in 
which the exclusive privilege in favor of the widow making the 
‘adoption is claimed from the simple fact that she alone made the 
adoption, and concedes that she would have the exclusive privilege 
of succeeding “as the only mother of the adopted son, on his death, 
if it could be shown that the intention expressed or implied of the 
deceased husband was that sach widow alone should be considered 
as the mother of the adopted child; but that the mere fact of his 
having commissioned only one of the widows to select and adopt 
the , boy is not’a sufficient indication that she alone is to have the 
* status of mother to the boy. Mr. W. H. MacNaughten, therefore, 
recognises the principle that a person: having two or more wives 
can constitute one of them as the mother of the adopted boy. 
Whether he is right or not in supposing that, when a husband 
authorises one of his three widows to adopt a boy after his death, 
it is reasonable to imply that his intention was to constitute her 
alone the mother of the son to be adopted, is a question which 
it is unnecessary to decide. It may be added that, in the view. 
of one acquainted with Hindu usages and sentiments that nothing 
could be a stronger indication of the husband’s intention that all 
‘his surviving widows are not to occupy the position of mother 
to the boy to be adopted after his death, but that only one of 
them should occupy such position than the circumstance of 
his authorising only one of the widows to select and adopt a boy. 
Mr. W. H: MacNaughten’s statement that, in the illustration given 
by him, those who maintain that the widow who received the boy 
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in adoption would alone succeed as mother, conceddd that, if the 
adoption. had been made by the husband himself in his life-time, 
‘he could not have selected one of his wives alone as the mother, 
can carry but little weight. Tt does not appear who the person or 
persons were who made that concession which, on the face of it, to 
say the least, is inconsistent with the position they took, viz., that - 
by a husband’s authorising one of his wiveg alont to adopt after 
his death, he constituted her alone as the mother. Mr. W. H 
MacNaughten himself admits that the receiying widow alone would 
occupy the position of the mother, if that was the intention of the 
deceased, expressed or implied. If Mr. W. H. MacNaughten be 
right in this view, as undoubtedly he is, it necessarily follows that ' 
such: intention on his part must have equal efficacy in the case of 
an adoption made by himself in his life-time which adoption he- 
makes in conjunction with one of his wives to the exclusion of the 
other. The solitary authority of Mr. W. H. MacNaughten far from 
-supporting the opposite view recognises the important principle 
that the husband could constitute any of his wives as the mother 
of the adopted boy. . ' 


The learned authors of West and Bühler’s Digest deal with 
this question at pp. 1181 ‘and 1182 of their Digest and they adopt 
the view of Sir F. MacNaughten and cite with approval the two ° 
‘judicial decisions which will hereafter be referred to. They first 

refer to the relations that exist between adoptive step- -mother and 
son. The very expression “ adoptive step- -mother ” negatives the 
, appellant’s theory that in the case of an adopted son all the wives 
of the adoptive father stand in the position of mother and the 
receiving mother alone is not the mother. At p. 1182 the learned 
authors say that “the importance of the right to adopt as between 
two or more widows becomes evident when it is borne in mind that 
.the one taking the place of mother succeeds first to her son on his 
death without a child or widow. The step-mother is comparatively 
a remote successor.” The learned authors then allude to the 
criticism by Mr. H. H. Wilson of the three widows’ case quoted and 
considered by Sir F. MacNaughten at p. 171 of his considerations 
on Hindu Law. The criticism does not bear upon the question 
now at issue, but is directed to show that the property being 
ancestral, the testator who died leaving a natural born infant son , 
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him survivings could not by his testamentary authority. to adopt, 
which was exercised, on the death of the natural born infant son, by 
one of his three widows, not being his mother, divest the mother, of 
the estate which, by the operation of the law, devolved upon her 
as the heir of her deceased infant son, and transfer the same to 
- the adopted son and on his death to the receiving widow as his 
mother. Mr. Wilson, therefore, evidently acquiesces in the view 
that the boy could te adopted only by one widow and that she 
alone could occupy the position of mother; the other widows occupy- 
ing the position of step-mothers ; and Mr. Wilson would not have 
criticised: the case ‘adversely, if the testator had not left, him 
surviving, a natural born son by one of his surviving wives. ' 


Mr. Mayne in his Hindu Law and Usage does not discuss this 
question directly. In paras. 125 and 154 he compares the rights 
of an.adopted son with those of a natural born son and in main- 
taining they are identiéal, he places him in relation to the wives of 
the adoptive father, in the same position as the natural born son by 
‘one of the wives. In para. 125 after holding that the real fiction 
is only that the adoptive. father had begotten the child upon its 
natural mother and not that the natural father had also begotten 
the child upon the adoptive mother, he states as follows :— 


“The natural son becomes the son, not merely of the particular 
wife from whom he is born, but of all the wives ; and the, authors 
of the Dattaka Mimamsa and Dattaka Chandrika seem to think. 
that the same result ‘follows in the case of several wives from an 
adoption. The fiction can hardly extend to the length of his being 
conceived by all.” I is in connection with this that he cites in his 
footnote œin para, 125, the opinion of the Hindu Law officer already 
. referred’ to and placitum ‘188, Chap. IX of Manu. Under Manu’s 
text, as already stated, all the wives are not mothers in the sense 
either that he succeeds to them all as son or that they succeed to , 
him as mother. Mr. Mayne says that an adopted son in the case 
of a man having several wives, occupies the same position as a 
natural born son. That position, therefore, can only be, that one ` 
alone can be his mother, entitled to inherit to him, while the others 
would be only his stepmothers: who that one is to be, is shown by. 
the Hindu Law officer’s opinion referred to in the footnote æ to 
para. 125 of Mr. Mayne’s book. Para, 154 is devoted principally to - 
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the consideration of the right of an adopted son’ to succeed to 
the family of his adoptive father’s wife or wives. Mr. Mayne 


states :— 


-“ Prima facie one would imagine that he must necessarily do-so. 
The theory of adoption is that it makes the son adopted, to all 
intents and purposes, the son of his father, as complefely as if he had 


begotten him in lawful wedlock. The ‘lawful*son of a father is the © 


son of all his wives and would, therefore, I presume be the heir of 
allorany of them. And so it has been *laid down that a son 
adopted by one wife becomes the son of all and succeeds to the 
property of all. The same result must follow where the son is 
adopted not by the wife but by the man himself.” 


The authority which Mr. Mayne cites in his footnote m to 
para. 154'in support of his position that'a son adopted by one wife 
becomes the son of all and succeeds to the property of all is 
Teencowrie y. Dinonath 3 W. R., 49, the dictum in which is decidedly 
in support of our view. According to that decision he would succeed 
to the stridhanam property of the co-wife of his adoptive mother, 
as her stepson and not as her son. 


\ 


Turning now. to modern treatises on Hindu Law by Indians, | 


Mr. Justice Banerjee’s ‘ Hindu Law of Marriage and Stridhanam’ 


invites prominent attention. He deals specially with this question.» 


With reference to the husband associating with Him one of his 


several wives in performing acts of religion, he says, at p. 129 2nd 


Edition Revised 1896) :— 


“One of the most important of these acts” (of religion) 
which has also a legal aspect is the taking of a child in adoption. 
The wife who is associated with the adoptor in this act becomes the 
mother of the boy adopted, and her maternal ancestors become the 
maternal aricestors of the adopted son,” 

At p. 856 (same edition) he says :— 

«An adopted son may become affiliated to a woman either by 
being taken in adoption by her, husband in association with her or 
by beitig taken by the husband alone * X *o å *ž k op 


by’ pene taken by the husband in association with another 
wife; . * %  *  # In the 1st two cases:the adopted 
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son would, of tourse be regarded as son of the woman, but in the 
last’ case the question arises whether he is the son of the woman 
herself or the son of the co-wife ”’, 


l In answer to this question, he refers to the observations of the 
High Court of Bengal in its judgment in’the case of Teencowree 
Chatierjee v. Dinonath Banerjee, 3. W. R., 49, as showing that 

‘the son adopted by the husband of a woman in association with 
another wife should be regarded not as her son but only as the son 
of a rival wife for purpéses of succession to stridhana. 


Bhattacharya in his Commentaries on Hindu Law says’ as 
follows, at p. 151 :— 


“Butin the case ofan adóption by the husband, the child 
taken becomes, by his act, the son of his wife also, except when the 
ceremony was performed in conjunction with another wife. Nanda 
Pandita says ‘the forefathers of the mother that accepts in adoption, 
are also the only maternal grandsires of sons given and the rest.’ 
Dattaka Mimamsa VI,8. 50. In this passage the word ‘Eva’ (only) 
is meant to exclude the paternal ancestors of the natural mother. 
But it can be taken also to Szolg: the paternal ancestors of the 
adoptive mother’s co-wives”. 


The following placitum in Vol. II, Vyavastha Chandrika of 
“Bhyamacharan Sirkar, has a material bearing on the ee 


“348, Should the adoptor have many wives, then the adopted 
is to perform the Parvanasraddha, in honor of the father and two 
other ancestors of that wife alone by whom he was reneiyed in 
adoption ” (). 


In the next placitum he lays down :— 


“349, If, however, he was received by none of them, either in 
conjunction with or under the authority of her husband, but by the 
husband alone, then the adopted is to perform the Parvanasraddha 
in honor of the ancestors of all such wives of the adoptor ” 


In the notes under this placitum, reference is made to the pass- 
ape in Jagannatha’s digest already referred to. This clearly shows 
` that the author of Vyavastha Chandrika understood Jagannatha as 


(1) Vyavasta Chandrika, Vol. 11., p. 161. 
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‘referring only to a case in which the adoption was’ not made in 


association with any one of several wives (!), 


' The last authority under this head, though not the least in 
importance, is Golap Chander Sircur’s Law of Adoption, published 
in 1891. ' The Judicial Committee of the Privy Council quote him 
with approval more than once in their recent jpdgment on the 
question of the validity of the adoption of an only son. He takes 
the strongest view in favor of our contention, He maintains that, 
unless the wife joins the husband in the act of adoption, she cannot , 
acquire the status of a mother even in a case in which the husband 


‘making the adoption has only one wife. He explains. that the 
` affiliation referred to, in placitum 22 of section I of Nanda Pandita’s , 


Dattaka Mimamsa, is merely nominal, just as nominal as the wife’s 
co-ownership in any property belonging. to the husband'(*). He also 


‘refers. to a son adopted by a husband against the wife’s will or 


without permitting her to associate with him in the ceremony of 


‘adoption as the son of the wife in a tertiary sense and that he does 


not stand to such wife or wives even in the position in which a 
natural born son by one wife stands wich reference to her co-wife 
or co-wives. This may be overstating the case, for the relationship 
in which such a nataral born son stands to the co-wives of ‘his 
mother is simply by reason of such co-wives being the wives of his 
father. Similarly, if he were adopted in conjunction with me wike 
or in conjunction with one of the wives he must stand in the same 
position to all the wives of his father or to all the wives except the 
receiving mother as the case may be. The author unequivocally 
lays down that “if the husband alone or with one wife, adopts a 
son, then his wife or another wife respectively not joining the 
husband in the act of adoption ‘cannot be called the mother that 
accepts in adoption.” ` 


Thus it will be seen on a review of all the foregoing autho- 
rities that there is a remarkable consensus of opinion that when 
a man makes an adopiton. in conjunction with one of his wives 
only, she and she alone is the mother, while the co-wives are only 
step-mothers. The only case in which there is any difficulty or 
EE oe a Sia ee 








(1) Colebrooke’s Digest, 4th edition, Vol, II., p. 394, 
(2) Sircar on Adoption, p. 227. 
Sircar on Adoption, Pp 215. 
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e 
divergence of- opinion is the one in which a man having one or- 
more wives makes an adoption without associating with him any 
of them in the act of adoption. ` 


+ 


e 
All that now remain to be noticed are the two reported 
cases one of which is a precedent quite in point. It is the case 
of Kasheeshureé Delia v. Greesh Chander Lahoree decided in 
February, 1864, by a division Bench of the Calentta High Court - 
consisting of Bayley and Jackson, JJ. (1). In that case according to 
the facts found, one Kalikant having two wives adopted in his 
life-time one Sarodapershad in conjunction with his second wife 
only. After the death of Kalikant and of his junior wife, the 
adopted son died unmarried and issueless. “The plaintiff, the senior 
wife of Kalikant claiming as the mother and heir of the adopted 
son, Sarodapershad, sued the defendant in possession who was the 
nephew of Kalikant. “The contention on behalf of the plaintiff 
appellant was that both she and the deceased junior wife must be 
regarded as mothers by adoption of Sarodapershad, and as the junior: 
wife predeceased the adopted ron, that she as. the only surviving 
mother, was entitled to succeed. The decision of the original court 
as well as that of the Court of Appeal was that she was only in the 
e . position of a step-inother to the propositus, the adopted son, and, 
dherefgre, she was not the heir ontitled to succeed to > Barodapershad’s 
properties. , 


The next and only other reported case in which there is only 

a dictum, though a clear one, is the case of Teencowria Chatterjee 
“vy. Dinonath Banerjee decided in May, 1865, by another Division 
Bench of the Calcutta High Court. Iņ this case, it was contended 
that an adopted son cannot inherit to the stridhanam property of 
his adoptive mother (2). It was held that the adopted son was 
‘entitled to succeed to the adoptive mother in the samo way as he is 
entitled to succeed to the adoptive father. Apparently the adoptive 
father had only one wife and her stafus as mother was’ admitted, 
But the contention was that, in the adoptive family, the adopted 
son could only succeed to the property of his adoptive-father and 
not to the stridhanam property of the adoptive mother. Counsel 








(1) Sup. Vol. W. R. Jan. to July 1864, p. 71. 
(2) 8W.R,, p. 49. 


| 
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who advanced this PERE E urged in support of Sich contention 
by suggesting that a contrary contention would give rise to æ 
difficulty in the case of the adoptive father having more than one wife. 
The Judges, in noticing this argument, meet-it by stating that the 
Hindu Law of Inheritance provides even for this case, by providing 
that the son of a contemporary wife is among the heirs of a woman 
entitled to succeed to her stridhanam, thereby implying, that by 
analogy the adopted son would’ succeed to the stridhanam of the 
co-wives of his receiving mother. ` This+decision is cited and 
approved by the High Court of Bombay in the case of Gogobar 
vy. Srimant Shashaji Maloji Row Raoje Bhosle.(*) 


JURISPRUDENCE, 


APOLOGY.’ 


‘In à recent case which excited considerable local interest, the 
question arose as to the legal effect of an apology in proceedings for 
libel. There is no statutory provision in India regarding it. We 
have, therefore, to look for the law in England to determine whether 
any legal weight is to be attached to an apology in civil or criminal 
proceedings. In the absence of any provision of the Penal Code, we 
may take it as clear that it is no defence in criminal proceedings. 
The only question that can possibly arise is, whether it ean act in 
mitigation of punishment? It is impossible to say that an apology 
ought to have no effect upon the mind of the Judge. The fact of 
a prisoner confessing br expressing remorse for his criminal conduct 

‘cannot but weigh with the Judge in determining the quantum of 
punishment. Whatever be the true theory of punishment, whether 
it is the vengeance of the State, or the revenge of the party wronged, 
or the improvement of the criminal or an educative warning to 
the ‘rest of society, there can be no doubt that the measure of 
punishment will be somewhat regulated by the state of mind of the 
prisoner towards acts of the kind for which he is arraigned. It-is 
further impossible for the presiding Judge altogether to keep out 
of his mind the consideration that the prisoner condemns the act, 
for which he is arraigned and feels. sincerely sorry for it. It is, 
however, no defence to the proceeding, and can at no time be listened 


" @) LL.B., 17 B., 120, 
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to as such, It has, however, been said that a writ of criminal infor- 
mation, which is a prerogative writ, may be refused to the relator if 
upon rule nist being issued, it iss proved that the defamation was 
published inadvertently and an apology promptly published. A writ 
of criminal information would be refused for several other reasons 
also which would have no place in proceedings by criminal indict- 
ment. In Regint v. Lgbouchere, 12 Q. 'B., 320, the writ was refused 
on the ground that the complainant was resident abroad. In Regina 
v, Aunger, 12 Cox’s Criminal Gases, 407, where the relator did not 
‘specifically deny the truth of the imputation that he rejected the vote 
of a woman, the rule nist was discharged. The fact, therefore, of a 
writ of criminal information not being easily obtainable where the — 
accused has purged his criminality by the publication of a prompt 
apology, only shows that a high prerogative writ would not be. 
available to-the relator, but not that an apology is an answer to 
criminal proceedings. Qn the other hand, where a criminal informa- 
tion is applied for the purpose of extorting an apology, the Court 
will not allow the writ to issue; and it was ruled by Chief Justice 
Cockburn in Regina v. The World, 18 Cox’s Criminal Cases, 305, that 
it would be incumbent upon the Court, in order that its process 
might not he used ‘simply for private purposes, to require before 
allowing the proceedings to be instituted an undertaking by counsel 
° on the part of the relator to proceed with the prosecution in order to 
easuré tis being carried to its legitimate conclusion. See Folkard, 
p- 871. It is needless to add that in proceedings by indictment, : 
which is the ordinary procedure in a prosecution for libel, any ` 
apology by the accused cannot be taken into account. 


As already observed, there is -no statutory provision regarding 
the effect of an apology in civil actions in this country. Here, 
again, the state of the law in England has no real bearing, unless 
there is any rule of thé common law relating to the place and effect 
of an apology. An apology, provided it is fair and full, cannot 
but produce a reasonable effect upon the mind of the Judge in 
determining the quantum of damages. _An apology is, a mode of 
making amends, and must operate in mitigation of damages, even 
though it is not made at the earliest opportunity after the com- 
mencement of the action. Smith v. Harrison, 1 F. & F. 565. It 
is no defence to the action under the common law. By Lord Camp- 
. bell’s Act, however, 6 & 7 Vict., ch. 96, it is provided (vide S, 1 of 
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the Act) that the defendant in any action for defamation may give 
in evidence in mitigation of damages, that he made or offered an 
apology to the plaintiff for such defamation before the commence- 
ment of the action, or as soon afterwards as he had an opportunity of 
doing so in the action, where the action shall have been commenced 
before there was an opportunity of making or offering such apology. 


Apology has been made a defence in a cfvil action in a limited 
class of cases. 8. 2 provides that where the libel was inserted in a. 
public newspaper or other periodical publication without actual . 
malice and without gross negligence, the defendant may plead in 
defence that before the commencement of the action, or ab the 
earliest opportunity afterwards, he inserted in such newspaper or 
other periodical publication a full apology for.the said libel. A 
further limitation has been imposed by S. 9 of 8 & 9 Vict., ch. 75 - 
that the defendant should pay some money, into Court in addition 
to the apology. Where there has been malice or gross negligence, 
or the publication is not contained in a newspaper or other periodical 
publication, or the apology is not prompt, or there is no payment 
into Court, the apology is no defence. 1t is needless to add that 
these statutory’ provisions have no force in India. The common 
law rule that an apology: operates-in mitigation of damages would 
of course apply. 


NOTES OF INDIAN CASES. 


Alamai v. Positive Government Security Life Assiirancé 
Company, I. L. R., 23 B., 191. The question in this case is a novel one 
and must be of eoneiderahis i interest to Insurance Companies and to the 
large and increasing number of people with whom insurance is a craze. 
Unless a, person has, what is called an insurable interèst in the life of 
the person whose lifé is insured, the contract is void under the pro- 
visions of the Contract Act. ` The law is the same in England as to the 
necessity of an insurable interest. A contract of this description is of 
the nature of a wagering contract, but some wagering contracts like 
contracts of life or fire insurance are excepted from the rule which 


renders them void. In the absence of an insurable interest, the case 


does not fall within that exception. Without attempting an exhaustive 
definition of what an insurable interest is, it is sufficient to point out 


that some relationship as that of husband and wife, or that of father anq 
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son, would be an instance of such interest. The same view was taken - 
by the Madras High ‘Court in a recent case. 


Empress v. Durand, I. L. R., 23 B. 213. There seems to be no 
doubt of the correctness of Mr. Ju’tice. Candy’s ruling in this case. The 
rule that the accused should not be examined upon oath or called asa 
witness does not apply when he is brought to be examined as a witness 
in the trial of anothef accused, whether charged with the same offence 
or not, if that other is separately tried. It may be inconvenient that the 
accused should be subjected to cross-examination as a witness in respect 
of matters as regards which he is awaiting his trial. 


‘Queen-Empress v. Raghu, I. L. R., 23 B., 221. The High Courts 

in India have been divided as regards the admissibility of a confession 
, not taken in accordance with the provisions of S. 164 or 364, the Calcutta 
Court holding evidence inadmissible and the Bombay Court holding 
such evidence to be receivable. In Queen-Empress v. Viran, I. L. R., 9 M. 
224, the Madras High Court seems to have taken tho same view as the 
Calcutta High Court. But S. 533 of the present Code has been so 
~amended as to render evidence of the statement receivable, whether the 
informality was an omission to comply with the provisions of S. 164 or 
364, or an infraction thereof. It seems, therefore, unnecessary to 
consider hereafter which of the conflicting views is correct. i 


Murigeya v. Hayat Saheb, I. L. R., 23 B. 237. The question in 
wthis case relates to the applicability of S. 244 to cases where a claim is 
made by the representative of the judgment-debtor as trustee for another, 
It seems to us that the language of Ss. 278 to 280 makes it clear that 
such a claim is not to be adjudjcated upon under S. 244. A distinction 
may, however, be drawn between cases where the representative of the 
judgment-debtor is pursued in execution and those where the decree 
itself is obtained against the representative of the debtor. In the latter 
case where the judgment-debtor pleads that the property is held by him 
‘as trustee and that it is not liable for the decree-debt, it may seem more 
doubtful whether the question is to be treated as one for investigation 
under- the claim sections merely. We think, however, that the view of 
Ranade, J., and not that of Parsons, J., is the sounder view, If the 
claim is made as trustee, the matter cannot be dealt with under S. 244. 


RaghunathtMukund v. Sarosh K. R. Kama, I. L. R., 23 B., 266, 
Article 20 of the 2nd Schedule to the Provincial Small Cause Act, speaks 
of suits under S. 283 of the Code, and Article 19 of other suits for decla- 
ratory decrees, Article 21 refers to a suit to set aside an attachment by 
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a Court. It seems that all those provisions are intendtd to be repro- 
duced by Cl. 5 of S. 19 of the Presidency Small Canse Act, which speaks 
generally of suits for declaratory decrees. In the case under notice, & 
‘claim had been preferred to movable, property attached under several 
decrees; and after the claim was disallowed, a suit was filed to establish 
the claimant's right to the property. In regard to the attachments to 
„which exception was not taken by a claim, the suit cannot be deemed 
to fall under S. 283, but may be regarded as “one for a declaration. 
But the case as stated by.the Chief Judge shows, that the relief asked 
for was damages in respect of the attachment tr the value of the goods. 
Having regard to the form of the prayer,'there can be no doubt that it 
is a suit within the cognizance of the Small Cause Court. l ` 


Shivrudrappa v. Balappa, I. L. R., 23 B., 283. There can be no 
adverse possession during the continuance of the lease. Where the 
occupation is permissive and for a defined period, the possession of the 
occupant cannot become adverse. The right of, the owner to possession 
arises upon the termination of the period of permissive occupation ; and 
time runs from that date under Article 144, The principal must be the 
game, whether it is tenancy or permissive occupation for a term. Com- 
pare Moideen Naiba v. Nagappen, IL. L. R., 7 B., 96. 


Dattaram v. Gangaram, I. L. R., 23 B., 287. A mortgage by a 
guardian appointed under the Guardians Act, XX of 1864, and made 
subsequent to Ant VIII of 1890 without the sanction of the Court ® 
appointing the guardian, is voidable at the instance of the party adfectedey 
by it. The same view was taken by the Madras High Court in Chinia 
Pillai v. Munisamt Aiyar, I. L. R., 22 M., 289. But the question remains 
whether the word “voidable” suggests that it would be avoided only 
on any of the grounds on which a contract. could be avoided, or that it 
could be absolutely avoided by certain persons ‘at their will and pleasure. 
We think the latter view is the correct one; and that isthe interpreta- 
tion which has been placed upon the same word occurring in S. 462 of 
the Civil Procedure Code, though the former interpretation has found 
favor with the Allahabad High Court in Aman Singh v. Narain Singh, 
I. L. R., 20 A., 98. See, however, Arunachellam Ohetiy v. Meyyappa 


Ohetty, I. L. Ru, 21M.,91 À 


Bai Mangal v. Bai Rukhmini, I. L. R., 23 B., 291, This is a cage 
of some interest, and Mr. Justice Ranade’s review of the authorities 
establishes the position that a widowed danghter is not entitled to be 
maintained in her father’s family. There seems to be very little doubt 
that- tho sense of the community, though in favor of recognizing the 
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4 


moral obligatidn, is not at variance with the law of the text books that 
there is no legal obligation, 


Rango v. Mudiyeppa, I, L. R., 23 B., 296. This is an interesting 
case. It has been long ago hel@ by the Allahabad High Court (see 
Dharup Nath v. Gobind Saran, I. L. R., 8 A., 614) that though there is 
a presumption of death in the case of a person who has not been heard 
of for.seven years, there is no presumption as to the time of his death. 
In the case under notice, the plaintiff was adopted a year after the son 
of: the adopting parent bad cefisedto be heard of, and the adopting 
parent's estate given to the plaintiff as filling the character of adopted 
son. If the natural son returned, the adopted boy was to have half 
the“estate. In a duit broaght more than seven years afterwards, it was 
held that the adoption had not been shown to be valid, because there 
was no presumption that the natural son had died before the adoption. 
But the Court turned round upon the defendant aud said that he was 
bound to establish that the plaintiff did not fill the character of adop- 
ted son in virtue of which the estate was given to him. Ifthe burden 
was rightly thrown upon the defendant to prove this, the decree was 

‘undoubtedly right. Chief Justice Farran’s reasons for casting the onus 


_ g on the defendant appear to us to be right. 


.Fakirgauda v. Gangi, I. L. R., 23 B, 307. A suit against the 

wife for joining her husband is a suit for restitution of conjugal rights. 

¢ A suit against another who has the wife under his control or in his 

@custody, is a suit for the recovery of the wife. In the case under notice, 

the suit was against the wife. It seems to us thatin Binda v. Kaunsilia, 

I. L. R, 13 A, 126, Mr. Justice Mahmood effectively disposed of the 

contention that demand and refusal are an‘essential part of the cause of 

. , action. The provision of a period in the Limitation Act from demand and 

refusal cannot affect the substantive law of the Hindus or Mahomedans 

which does not require demand and refusal to give a right of action. 
Chief Justice Farran and Candy, J., observe that a minor wife cannot 

refuse. We know that a minor is incapable of contracting, and as her 

husband is her guardian, it cannot be said that the guardian’s refusal 

is tantamount to the wife’s. It appears to us that the wife may refuse 

even during minority. If so, time runs from that refusal. 


` There is a more important question, however, as to whether the 
cause of action is a continuing one. We are inclined to think it is. 
If so, it is difficult to reconcile it with Article 35 of the Limitation Act. 


Bai Jasoda v. Bamansha, I. L. R., 23 B., 334. We are glad that — 
the Bombay High Court has refused ‘to follow the decision of the Allaha- 
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bad Court limiting the scope of S. 25 of the Small Causè Aot to cases 
covered by S. 622, Muhammad Bakar v. Bahal Singh, I. L. R., 13 A., 277. 
We are also glad to note that when the High Court is rightly seized of 
the case under S. 25, the Court imposed no restrictions upon the nature 
of the order to be passed by the Court, but reversing the decree of the 
Small Cause Court, and passed a decree in favor of the plaintiff. 


Ram Nath Rai v. Lachman Rai, T. L. R, 21° A., 193, The 
decision of the Allahabad High Court in Bhawani Parsad v. Kallu, 
I. L. R., 17 A., 537, that a decree againstea Hindu father upon his mort- 
gage in a suit to which the sons were not parties, cannot affect the sons’ 
shares, is not, it appears to us, in accordance with the decisions of the 
Privy Council. Mr. Justice Shephard dissented from that decisiort in 
Ramasamayyan v. Virasami Atyar, I. L. R., 21 M., 222, and another Divi- 
sion Bench of the Madras High Court has, expressed its concurrence in 
the dissenting judgment of Mr. Justice Banerjee in the Allahabad case. 
We have no doubt that the view of the Allahabad Court is erroneous, 
and. we are glad to find the error somewhat minimised by the decision 
under notice that the sons are bound even though they are not made 
parties if they cannot show that the mortgage decree-holder was aware 
of their existence. , i 


Sibta Kunwar v. Bhagoli, I. L. R., 21 A., 196. The decision in: 


this case, upholding the maintainability of a snit against the assignee or 
heir of a certified purchaser, has the support of Davies and Boddam, JJ., 
in They yavelan v. Kochan, I. L. R., 21 M., 7. But we are unable to glter 
the opinion that we expressed in ead of that decision jn 8 Ñ. L. J., 
185. o 


We cannot suppose that the Legislature intended any distinction 
between a suit against a certified purchaser and a suit against his heit. 


Kishan Lal v. Garuda Dhwaja Prasad Singh, I. L. R., 21 A., 
238. The suit in this case was by a mortgagee to enforce his finlego, 
Part of the property included in Ane mortgage had been purchased in 
execution of a decree in the namé of another person. The mortgagee 
_ contended that the mortgage was benami for the mortgagor. The 
question is raised whether S. 317 bars the suit. : The plain answer 
appears to us to be that the mortgagee is claiming through the real 
, purchaser against the certified purchaser. The mortgagee cannot get 
his decree upon the property unless it is first established that the mort- 
gagor was the real owner; and such a case obviously falls within the 


language of S. 317. The learned Judges in the course of the judgment’ 


speak with approval of the decision in Rama Kurup v. Sri. Devi, I, L. R., 


~v 
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16 M., p. 290, by the Ohief Justice and Handley, J. Those observations 
have not been accepted in later Madras cases, nor are they in acoord 
with the remarks of the Privy Qonnoil in 14 M. J. A. 496. 


— See 





SUMMARY OF RECENT CASES. 


| Res judicata—Civil Procedure Code, S. 13, expl, III—Suit for possession of 
‘land and mesne profits, past and futwre—Future mesne profits not 
granted —SuBsequent suit not barred. 


Ram Dayal v. Madan Mohan Lal. | / 


* Held that, where a suit has been brought for possession of im- 
movable property and for mense profits both before and after suit, the 
mere omission of the Court to adjudicate upon the claim for future 
mesne profits will not, by reason of S. 13, explanation III, of the Code 
of Civil Procedure, operate asa bar toa subsequent suit for mesne 
profits ane due after the institution of the former suit. Mon 
Mohun Sirkar v. The Secretary of State for India in Council (I. L. R. 
17 C., 968), followed. Jiban Das Oswal v. Durga Pershad Adhikari 
(I. L. R, 21 O., 252); Pratap Chandra Burna v. Rani Swarnamayi 
(4 B. L. R., 113); Julius v. The Bishop of Oxford (L. R., 5 App., Cas., 
214); In re Baker (L. R., 44-Ch., D. 262); Bhivrav v, Sitaram (I. L. R., 
19 B., 532); and Thyila Kandi Ummatha v. Thyila Kandi K RT 
oll: L. R., 4 M., 308) referred to. Ramabhadra v. Jugannatha (1. L. R., 
"14M, ., 398) discussed. Narain Das v. Khan Singh (Weekly Notes, 1884, 
p. 158) overruled. 


Hindu law—Reversioners—Suit to set aside alienation bi y Hindu widow— 
Similar suit barred by y limitation as against a prior rever. stoner—Swit, 
by subsequent reversioner not thereby barred—Limitation—Act 
No. XV of 1877 (Indian Linitation Act), Sch. IT, Art. 120, 


Bhagwanta v. Sukhi. 


Held that, where there are several reversioners entitled successively . 


under the Hindu law to an estate held by an owner whose interest is 


limited, no one such reversioner‘can be held to claim through or derive 
his title from another, even if that other happens to be his father, but 
he derives his title from the last full owner. If, therefore, the right of 
the nearest reversioner for the time being to contest an alienation or an 
adoption by the limited owner is allowed to become barred by limitation 
as against him, thig will 708 bar the similar rights of the subsequent 
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reversioners. Beni Prasad v. Hardat Bibi (Œ. A. N8. 35 of 1888, 
decided February 4th, 1892); Ramphal Rai v. Tula Kuari (Í. L. R., 
6 All., 116); Jumoona Dassya Chowdhrant v. Bamasoonderat Dassya Chow- 
dhrani (L. R., 8 I.. A., 72) and Isri Dut Koer v. Mussumat Hansbuttt 
Koeranit (L. R., 10 I. A, 150) referred to. Chhaganram Astikram v. 
Bai Motigavri (I.L. R., 14 B., 512), and Pershad Sings v. Chedee Lal 
(15 W. R., C. R., 1) dissented from. . 


e 

Held also that it is not essential to the applicability of 8. 7 of the 
Indian Limitation Act, 1877, that ‘the plaintiff claiming the 'benefit of 
that section must have been in existence and under disability at the 
time from which the period of limitation commences. Siddhessur Dutt 
v. Sham Ohand Nundan (23 W. R., 285); Morino Moyee Debid v. 
Bhoobun Moyee Dedia (23 W. R., 48); Gobind Ooomar Chowdhry v. 
Huro Chunder Chowdhry (7 W. R., 184), and Gobind Chandra Sarma 
Mozoomdar v. Mohan Sarma Mozoomdar (2 B.-L. R., 318) referred to. 


Practice—Appeal under the Workman’s Compensation Act—, 
Security for costs. 


Hall v. Snowdon, Hubbard & Co. [1899] 1 Q. B., 593, 0. A. 


Appeals under the Workman's Compensation Act are not exempt 
from the application of the general rule of practice as to requiring 
security for the costs of appeal. 


ad w 





eii e 
Insurance—“ Burglary and Housebreaking "—Theft—Entry by 
turning the door handle—Breaking open show-case— 
“ Actual forcible and violent entry.” á 


In re George and Goldsmiths and General Burglary 
_ Insurance Company, Limited [1899] 1 Q. B., 595, C. A. 


Where a policy of insurance on stock-in-trade was. expressed to be 
“ against loss or damage by burglary and housebreaking as hereinafter 
. defined,” and by a subsequent clause the insurers undertook to make 
good to the assured any loss “ by theft following upon actual forcible and 
violent entry upon the premises wherein the same is herein stated to be 
situate,” it was held by the Court of Appeal in reversal of the judgment ’ 
of the Division Court, that the loss of a quantity of jewellery which was 
got at by the thief by merely turning the handle of the unlocked outer 
door ‘during a temporary absence of the servant was not covered by the 
policy as the entry could not be said to be-actually “ violent” or “ forcible” 
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within the terts of the policy and that the breaking open of the show- 
case in which were the jewels.could not be said to satisfy that clause of 
me policy, because it was only-where the entry into the shop was . 

“ violent” or “forcible” that the assured was entitled to be indem- 
nified under ehe terms of the policy. 


Practice—A tion against firm—Death of partner after appearance— 
Defence of surviving partner, form of. 


Ellis v. Wadeson [1899] 1 Q. B., 714, ©. A. 


Where an action was brought against a firm consisting of two 
pavbners in the firm name and one partner died after writ and appear- 
ance, it was held that the right course for the surviving partner to take 
was not to put in a personal defence but to put in one for, and in the 
name of, the firm. 


Insurance—OConcealment of material facts—“ Uberrima gides.” 


Seaton v. Heath; Seaton v. Burnand [1899] 1 Q. B., 782, C. A. 


` Where the defendants executed an instrument in the form of a 
policy of insurance whereby they agreed in consideration of a premium 
to guarantee the solvency of a surety for the repayment of a debt due tò 
the plaintiff, it was held by the Court of Appeal that the duty to disclose 
to the under-writers material facts relating to tle risk was not one 
7 peculiar®to the contracts of marine, fire or life insurance but applied to 
all contracts of insurance and that the concealment of material facts by 
the plaintiff would afford a good defence to an action on the policy. 

. As there was no proof that there was a concealment of. material 


facts, the case was sent down for retrial before a jury. 


(See the observations of Romer, L, J., as to the difference between 
contracts of insurance and contracts of guarantee): ` 





Stock exchange—Payment of “ differences” — Option to demand 
delivery or acceptance of stocks or shares— Wagering contract— Gaming 
Act 8 and 9 Victoria, Chapter 109, S. 18. 


In re Gieve [1899] 1 Q. B., 794, O. A. 


Two stock and shareholdets were dealing in stock on what is called 
the “cover” system. The sold note between them ran as follows :— 
' “Tbeg to advise having sold to you 20 Canadas.... plus § if stock js 


$ 
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taken up... . subject to conditions at back.” The fifth condition 
was “Tt is to be distinctly understood that I am prepared to deliver the 
stock or shares to which this contrast refers, if demanded, but require 
cash on the first day of the account for securities I have to deliver to 
customers.” The question was whether the contract was one for pay- 
ment of ‘ differences’ and whether it was void as a contract “ by way of 
gaming or wagering ” under S. 18 of the Gaming Act of 1845. It was 
contended that the contract was not one for payment of differences, and 
that even if it was, the buyer had the right to turn it into a lawful 
agreement for sale. 


It was held by the Court of Appeal (Lindley, M. R., and Rigby, 
and Vaughan Williams, L, JJ.,) in reversal of the decision of Wright, J. 
that the contract was really for payment of differences and -not for sale 
of stock, that thus the transaction being really by way of wagering or 
gaming was void under S. 18 of the Act and that the option given to 
the.buyer to call for delivery and turn it into what may seem an ordi- 
nary sale of stock did not make matters any better. 


Administration—Purchase of shares from testator—Misrepresention— 
Claim for damages for deceit—Unliquidated damages—‘ Actio 
personalis moritur cum persona,’ 


In re Duncan—Terry v. Sweeting [1899] 1 Ch. 387. 


_ Where the purchaser of certain. worthless shares from a testator, 
without repudiating the’ sale and throwing up the shares, clainsed tow 
prove in an administration action against his estate for damages which 
he assessed at £250, the price he paid for the ‘purchase of the shares, it 
was held by Romer, J., that the claim was not to pursue the claimant’s 
money in the hands of the executors, but was legally one for unliqui- 
dated damages, notwithstanding that the claimant may eventually be 
able to prove that the measure of damages was exactly the price paid 
for the shares, and that since actio personalis moritur cum persona, the 
claim against the executors could not be sustained. 


— 





Oompany— Unauthorised borrowing—Application of the money in 
k payment of debis of the. Oompany—Subrogation. 
In ve Wrexham » Mold and Connah’s Quay Railway Company 
[1899] 1 Ch. 440,0. A. 
Where a Railway Company, which had ‘only limited borrowing 
powers had exhausted its powers, and afterwards borrowed money 
and ‘applied the same in reduction of debts due by it, it was held by 
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the Court, consisting of the Master of the Rolls and Rigby and Vaughan 
Williams, L. JJ., that the- loan being ultra vires, the lender could 
not be subrogated to the securities of the creditor paid with his 
money so as to have priority over the other secured creditors of 
the Company ; but that in so far ds the money was applied in payment 
of the debts of the Company, since the borrowing powers could not be 
really said to haye been exceeded, the lender would in equity be entitled 
to stand in the same pbsition as if his advance had been a valid one. 


— —, 
F 


Practice—Parties—Representative action—Action on behalf of the 
class of the public—Rules Order XVI, r. 9, Order XXY, v. 5. 


Ellis v. Duke of Bedford [1899] 1 Ch. 494, O. A. 


The first question that arose in this case was, whether the six 

e plaintiffs could sue on behalf of themselves and all other growers of 
fruit, flowers, vegetables, roots or herbs within the meaning of 4 Geo. 
IV, Ch.113? Wright, J. held that the growers as a class had no common 
beneficial proprietary right under the Act; that therefore the plaintiff 
could not bring an action as representing a elass, and that such right as 
the growers as a class possessed under the Act being in the nature of a 
public right, the action,should, in order to be properly constituted, have 
been brought in the name of the Attorney-General. As to the further 
question whether, as far as the action related to the claims of the 
laintifis as individuals, they were rightly joined in one suit, he said 
that the elaim of each was distinct and constituted a separate cause of - 
action, and that since they did not arise in respect of the same trans- 
action or series of transactions, they could not be joined in one suit, 
He, therefore, gave the plaintiffs liberty to continue the action on 
behalf of any one plaintiff so far as he sought any relief as an individual. 


‘e 


The plaintiffs appealed. The Court of Appeal (Lindley, M. R., and 
Rigby, L. J., Vaughan Williams, L. J., diss.) held that a bond fide ques- 
tion in which the class of growers was interested having been raised by 
the plaintiffs, there could be no objection to the plaintiffs maintaining the 
action on behalf of themselves and the other. growers, but that the 
Attorney-General must be joined as a party to the case, in order to 
represent the interest of the public which might be interested in dis- 
puting the rights claimed by the plaintiffs. 


On the other hand, Vaughan Williams, L, J., concurred with Romer, J., 
in holding that the growers having no community of interest 
the subject-matter of the agtion,. the plaintiffs could-not bring a 
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representative action, but held that, if' they could bring such an action, 
the Attorney-General was a necessary party to the suit. 


a” 





Riparian owner—Interruption of the stream—Local authority— 
Injuriously affecting—Consent of riparian owner—38 and 39 
i Vict., Oh, 55, 8. 332. l 


Roberts v. Gwyrfai District Council £1899] 1 Ch. 583. 
Where a local authority constructed a dam across a lake and 

increased the storage of water, in order to supply water to a neighbouring 
district under the Public Health Act, and a riparian owner brought an 
action for injunction restraining the local authority from taking water 
from the lake or from doing any other act whereby the flow of water by 
the plaintiff’s lands might in anywise be diminished, it was held by Keke- 
wich, J., that the defendants were “ injuriously affecting ” the stream 
within the meaning the words in S. 332 of the Act; and that since they 
had neither the permission of the plaintiff whichS. 332 required, nor any 
compulsory powers.under the Act to interfere with the free flow of the 
` stream, an action could be maintained against them, even though no 
perceptible damage was proved. i 

Administration, decree for—Right of retainer—Form of the 

Administration Bond. 


Davies v. Parry [1899] 1 Ch. 602. ern 

‘The question raised'in this case was, whether after a decree for 
administration had been made atthe instance of other creditors, and the 
administrator de bonis non-had executed a bond undertaking to “ well and 
truly administer according to law (that is to say) pay all and singular the 
debts which he did owe at his decease in the due course of administration 
rateably and proportionably ” and “ according to the priority required by 
law and not unduly preferring his own debt or any other of the debtors of 
the said deceased by reason of his being an administrator as aforesaid ”, 
the administrator could still exercise his right of retainer. Romer, J., 
held that, according to Nunn v. Barlow,(1824) 18, and S. 588 and a 
long series of authorities following it, it was well established that the 
administrator had the right of retainer, even though a decree fot 
administration had already been passed at the instance of other creditors ; 
‘and that the bond being in common form could not be said to have taken 
away from the administrator the-usual right of retainer, that even 
taking the words of the bond itself, it only restrained the administrator 
from giving an illegal or undue preference to his own or any other debt j 
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bd 
and where a lonty series of decisions had pronounced in favour of the lega- 
lity of the right of retainer, it could not be said to be either an illegal or 
undue preference, and that the administrator was within his rights in 
retaining the debt due to himself. 





Company—Prospectus—Statement that Directors will take shares 
nôt taken by vendor— Estoppel. 


Inre Moore Brothers and Company, Ld. [1899] 1 Ch. 627, C. A. 


In the prospectus approved and issued by the Directors of the Com- 
pany a statement was made to the effect that the Directors would take 


- all the shares not taken by the vendors. The vendors took all, except ~ 


367 shares. These shares were never afterwards’ allotted ‘to any of the ' 
Directors ; nor were their names registered as the holders of such shares. 
In the course of the winding-up, the liquidator applied to the Court and 
got an order that the Directors (except this defendant) were liable to 
calls in respect of the 367 shares not allotted to anybody. Subsequently 
the liquidator also obtained another order from the Court affirming this ` 
defendant’s liability in respect of those shares. On his application to 
Wright, J., to discharge the order, he held that if the question arose 
between the Director and one who had taken shares on the strength 
of the representations contained in the prospectus, the Director would 
be estopped from denying his liability, that the question arising merely 


«between the Director and the Company, his representations to the public 


made in the prospectus could not be said to operate as estoppel ; but that ` 
since the Director had accepted office on the terms of the prospectus and 
had, so to speak, acted upon them, it must be held that he impliedly 
agreed to take the shares. He therefore refused to discharge the order. 


On appeal the Court (Lindley, M, R., Rigby and Vaughan Williams, 
L. JJ., held that the language of the prospectus did not amount to an 
undertaking on the part of the Directors to jointly take the unallotted 
shares, that at best it could amount only to an expression of intention 
that the Directors would, if no one took the shares, arrange in some way 
to distribute them among themselves, that as rightly held by Wright, J., -` 
there was no estoppel between the Directors and the Company, and that . 
no contract between them could be implied from the terms of the pros- 
pectus as it was clear from the fact the Company would not be bound to 
allot the shares to them even if they had insisted upon it, 


blrtedanaenrcemc wc, 
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Practice—Decree against Company—Secretary ordered to file accounis— 
No service upon the Secretary-—Attachment of Director. 


McKeown v. Joint Stock Thstitute [1899] 1 Ch. 671. 


Where an order of the Court directing a Company to render accounts 
to the plaintiff was.not complied with and an application was made 
asking the Court to send the Director to prison for wilful disobedience to _ 
the order of the Court, it was held by North, J. that no writ of attach- 
ment could be issued against him, unless and until he had been personally 

` served with the order which had been  disobeyotl. 


Trade-mark— Unregistered mark—Imitation of get-up—App lication for 
interlocutory injunction—Misrepresentation by the use of the word | 
“ trade-mark ”—46 and 47! Vict., Oh. 57, 8. 105. 


Sen Sen Company v. Britten [1899] I Ch. 692. 


Tho plaintiffs, an American Company, dealing in cachous for the 
voice, marked their packages with the words “ Sen Sen” above and the 
words “ Trade Mark” just below them. The mark was not registered 
in England. An English Company imitated their get-up and used the 
same words, except that they marked their packages with the addition 
“5C’. Inan action under the Common Law to restrain the English 
Company from imitating their get-up and passing off their article as 
that of the plaintiffs, an application was made for the issue of an inter- 
locutory injunction against them. It was contended for themghat thé" 
plaintiffs, having by the words ‘trade-mark’ upon the* packages mis- ' 
represented to the public that their trade-mark was registered, had 
committed a crime under S. 102 of the Act and were not entitled to any 
relief. It was held by Stirling, J., that the use of the words trade-mark 
did not necessarily imply that it was registered so as to come within the 
clutch of S. 105 of the Act, and that, apart from that section, they were 
not guilty of such misrepresentation as would deprive them of their 
right to an injunction. 


_ Prescription—Ancient lights—Greenhouse —Building—-Prescription Act 
2 and 3 Will. 4, Oh. 71, S. 3. 


Clifford v. Holt [1899] 1 Ch. 698. 


In this case a question was raised as to whether a greenhouse was a 
building within the terms of S. 3 of the Prescription Act so as to have a 
right to light by Prescription. Tt was held by Kekewich, J., that it was 


aa cae 


260 THE MADRAS LAW JOURNAL. [Vou. 1x. 


a building witfin the Act, and that the aoe with its ancient 
lights could be restrained by injunction, Harris v. DePinna (1886) 
33 Ch, D. 238 considered. $ l 


——_ 


Will—Isiue—Children—Conteat to show that issue means children in many 
clauses—-No such context in another clause—Oonstruction. 


® 
In re Birks—Kenyon v. Birks [1899] 1 Ch. 708. 


_ A testator made gifés to legatees and to their issue in case they 
should die in his lifetime. In a number of these clauses the testator 
had peed such words as ‘ parent’ or ‘ child’ or ‘children’ to show that 
the gift over was confined to the children of the legatees only, In the 
1lth clause, with reference to which the question arose, no such words 
were used, and the clause ran as follows :—“ I bequeath to my cousin, 
John Birks Pigott, the legacy or sum of £5,000; but in the event of his 
death in my lifetime leaving lawful issue, I direct that the said legacy 
shall not lapse, but such issue shall have and be entitled thereto in equal 
shares and proportions.” The question was, whether the gift over was 
confined as in other clauses to the children merely or extended to chil- 
dren’s children, &c., also? It was held by Kekewich, J., that there was no 
‘ground to suppose that the testator intended to use the word “ issue ” in 
this clause in the same sense in which he used it in the other clauses, 
and that in the absence of anything in the will to show that wherever 
„heo uged the word ‘issue’ he meant only children, the express words of 
the legady could not be controlled by any supposed intention to use the 
word to denote children merely. 


The canon of construction in Ridgeway v. Munkitbrick (1841) 1 D. 
and War. 84, 93, and Rhodes v. Rhodes (1859) 27 Beav. 413, 417 dissented 
from. Inve Warren’s trusts (1884) 26 Ch. D. 208, 216 followed. 


‘ 


Guardian and minors—“ Maintain, educate ait bring up ”—Immoral 
, home—Power of Court to E 


In re G. (Infants) [1899] 1 Ch. 719. 


A testator settled certain trust estates “upon trust to pay the 
annual income. . . . to.my said wife during her life if she shall so 
long continue my widow, she maintaining, educating and bringing up 
such of my children as shall be under 21. . . . and of maintaining 
such of my daughters as being of the age of 2I years shall not be or 
have been married”, The mother who was bringing up the children ` 
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was living in adultery with a married man in the very house in which — 
they were being brought up. The question was, whether she was not 
guilty of breach of trust and whether the Court could make any order as 
to the funds? Kekewich, J., held that the mother was guilty of breach 
of trust in bringing up the children in ‘the house in which she was herself 
living in adultery with a marriéd man, and that since it was clear from the 
will that the testator intended to provide for the children’s maintenance 
ont of the income granted to the widow for’ life, the Court could, 
administer the estate and distribute the income in some equitable 
proportion between the mother and her minor children, 





JOTTINGS AND CUTTINGS. 


We beg -to acknowledge with thanks the Paip of the following 
publications :— 


_. Sind Sadar Court Reports, Vol. I., No. 1. Edited and published by 
Nihalchand Gidumal, B.A., LL.B., Karachi. Subscription, Rs, 10. 
` - t 


Index of Oases reported in the Indian Law Reports, Madras Series, 
` 1876—1898, by Dharm Das. Sari Printed at the Caaton Press, Lahore. 


' A Guide to Best on Evidence, Printed by Ramasami Chetty and Co. 
Madras :—Price, Rs; 2-8- 0. 


The Bombay Law E for July (in isc 
The Albany Law Journal for July (in exchange). > > 
The Calcutta Weekly Notes for July (in exchanga). 

-The Allahabad Weekly Notes for J uly (in exchange). 
The Green Bag for July (in exchange). 

The Canadian Law Times for July (in exchange). . 
The Canada Law Journal for July (in exchange). 
The Ceylon Law Review, Vol. I, No. 3 (in exchange). 


* 
* * 


Pleaders as Directors. —It appears that the High Court, or to speak 
more correctly, the Vacation Judge, Mr. Justice O’Farrel, has ruled that 
if a pleader isa director of a Fund, he will be deemed to be carrying 
on business within the meaning of the rule framed by the High Court 
prohibiting a pleader from carrying on a trade or business except with 
the leave of the High Court. If the rule in question is to have this wide 
interpretation, we think it is open to serious‘objections. In the present- 
_ state of the country if the Joint Stock Companies, commonly called 

Funds, are not to some extent under the contral of men versed in the law, 


5 
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it is impossiblee that these Companies should be efficiently managed. 
Even in the Presidency-Town, we have seen how very difficult itis to 
manage the business of a Fund without competent legal assistance on 
the direction. Nor can it be correotly styled in common parlance that 
a lawyer director of a Fund who assists in the deliberations of the 
Committee carries on a business. We hope that a proper representation 
will be made on the subject to the Honorable J udges on the hardship 
and inconvenience likely to be caused by the rule in question if inter- 
preted as it has beer by the Vacation J udge, 


* 
* k 


. A Novel Procedure.—In a recent prosecution of the Editor of the 
Madras Standard by the Hon. Mr. V. Bhashyam Aiyangar for defama. 
tion, a question of practice of considerable importance arose. When 
summons was applied for, the Chief Presidency Magistrate issued 
notice to the accused to show cause why summons should not be issued. 
We think there is no warrant for this procedure under the present 
Criminal Procedure Code. There are two alternative courses open to 
the Magistrate upori the complaint being preferred. Under S, 202 if 
the Magistrate is not satisfied as to the truth of a complaint, he may 
postpone the issue of process and make an enquiry himself or direct a 

“local investigation for the purpose of ascertaining the truth or false- 
hood of the complaint. Upon the result of such inquiry or investigation 
e he may dismiss the complaint unless there is sufficient ground for 
Brocgeding. The other alternative is under S. 204 where the Magistrate 
instead Of not, being satisfied as to the truth of the complaint sees 
sufficient ground for proceeding. In that case, he shall issue a summons 
for the attendance of the accused. The rest of the procedure after 
summons was issued is a trial which may end in an acquittal or a con- 
viction. There is no third alternative provided by the Code. Where 
the Magistrate cannot say he is not satisfied as to the truth of the 
complaint, it is not competent to him to issue a notice to the accused 
to show cause why summons should not be issued. The practice, how- 
‘ever, of issuing such notices seems to obtain in the Presidency Magis- 
trates’ Court; and it is a question, as observed by Mr. Clarke, the 


‘Chief Presidency Magistrate, whether such a practice ought not to be 
discontinued. | 


$% 
+ * 


Indian Judges—The Lord Chief Justice has declared on several - 


‘occasions that the salary of a Judge of the High Court is inadequate. 
The increase in the salaries of the Puisne Judges of the High Courts of : 
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India may induce him when occasion offers to ‘emphasis® his belief that 
the remuneration of English Judges ought to be increased. The addition . 
to the salary of the Indian Judge is, however, very ‘slight; he is to 
receive Rs. 48,000 instead of Ks. 45,000 per annum. Whether this 
increase is large enough to effect any improvement in the calibre of the 
Indian Bench is doubtful in the extreme. What is more likely to prove 
attractive is the reduction of the period of service thatqualifies a Judge 
for a pension ffrom fourteen years and-a-half to eleven years and-a- 
half :—The London Law Journal, 


es ° 
+% 

The question of improving the position of the Judges of the several 
High Courts'in India has recently been engaging the attention of the 
Secretary of State for India in Council, and on April 27th last he 
addressed a despatch to the Government of India informing them that . 
the following changes had been decided upon. In future the salary of 
a Puisne Judge of a High Court in India will be Rs, 48,000 instead of 
Rs. 45,000 per annum. The salaries of the Chief Justices, however, 
remain unchanged, viz., Rs, 72,000 per annum for the Chief Justice of 
Bengal and Rs. 60,000 per annum for the Chief Justice of Madras, 
Bombay and North-West Provinces. Every Chief Justice or Judge 
appointed to a High Court in India will be called upon to resign his 
office on attaining the age of sixty years. The pensions will remain 
as at present, viz., Æ 1,800 per annum for the Chief Justice of Bengal, 
£ 1,500 per anuum for the Chief Justices of the other three High Courts, 
and £ 1,200 per annum for Puisné Judges. . But the period of actual 
‘ service required by a Chief Justice or a Puisne Judge for earning his 
pension has been reduced from fourteen and-a-half to eleven and-a-half 
years, -If at any time after six and three-quarter years’ service, but 
before he has served for éleven and-a-half years, a Judge is compelled 


to retire through ill-health, he will receive half the pension which he,’ 


would have received if he had romped his full term of office :—Zhe 
London Law Journal. ` 
s 4 

Women as Lawyers.—The interesting comment upon the decision of 
the French Chamber to allow a woman to practise as an advocate in the 
French Courfs is to be found in à complaint made by an American lady 
at the Women’s Congress, that women, though allowed to practise as 
lawyers in the United States, are not permitted to act as Judges. The 
complaint is sufficiently logical to render it desirable that the thin end 
of the. wedge should not be admitted :—The London Law Journal, 


oo 
t 
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Insurance Health of insured.—-In Barnes v. Fidelity Mut: Life Ass’n., 
decided in the Spreme Court of Pennsylvania in May 1899 (43 Atl. 
R., 341), it was held that whether-an insured, who, at the time of the 
payment of his premium and deljvery of the policy, was in bed with a 
cold which developed into pneumonia, causing his death two days later, 


was in “good health,” within the meerang of the policy, was a a question ao 


for the jury. - 
~ The Court said in part: 


As stated by a learned text writer, the term “ good health” does 
not mean absolute perfection, but is comparative. The insured need 
nos pe entirely free from infirmity or from all the ills to which flesh is 
heir. If he enjoys such health and strength as to justify the reasonable 
belief that he is free from derangement of organic functions, or free from 
symptoms calculated to cause a reasonable apprehension of such derange- 
ment, and to ordinary observation and outward appearance | his health is 
reasonably such that he may with ordinary safety be insured, and upon 
ordinary terms the requirement of “good health” is satisfied. Slight 
troubles, temporary and light illness, infrequent and Light attacks of 
sickness, not of such a character as to produce bodily infirmity or serious 
impairment or derangement of vital organs, do not disprove the warranty 
of good health. In other words, the term “ good health,” when used in 
a policy of life insurance, means that the applicant has no grave, 
important or serious disease, and is free from any ailment that seriously 
affecss the general soundness and healthfulness of the system. A mere 
‘temporary indisposition, which does not tend to weaken or undermine 
the constitution at the time of taking membership, does not render the 
policy void (3 J oyce, Ins., $; 2004). “Colds are generally accompanied 
with more or less congestion of the lungs, and yet in such a case there. 
is no disease of the lungs which an applicant for insurance would be 
bound to state.” (Cushman v. Insurance Oo., 70 N. Y. 77). It is 
unnecessary to refer in'detail to the evidence. It was clearly sufficient 
to warrant the submission of the case to the jury on the question of the 
“ good health” of the insured at the time the premium was paid, and 
the policy delivered to plaintiff, and other subordinate questions of fact 
‘in dispute. This is especially. so in view of the fact that the evidence 
was more or less confli¢ting on all material questions of fact. The case 
was clearly for the jury (Smith v. Insurance Oo., 183 Pa, St. 504, 38 

' Atl, 1038; Keatley v. Insurance Oo., 187-Pa, St. 197, 40 Atl. 808): ad 
The Albany Law Journal. 
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‘A physician was acquitted recently in England for tiding a bicycle 
on a sidewalk, because of an old law that gives a doctor the right to take 
the shortest cut when on his way. to ‘an igon case. :—The Albany Law 
Journal ` , : 

Lee 

The following extracts are taken from an apticle i in the American - 

Law Review :— T á 

~ Trial by Judge and Jury.—Lord Hobhouse in an address showing 
the necessity ; for jury trials said: “ Iteseems,to me that juries have 
kept our laws sweet; they have kept them peadtioal s they still do s0; 
they are like the constant, unseen, unfelt force of' gravitation which 
enables us to walk on the face of the earth instead of flying off ‘into 
space, Certainly nothing can be more important to the welfare and 
coherence and strength of the nation, than that its laws should be in 
general harmony with its convictions and feelings, * * * Juries 
are passing every day innumerable decisions, each of them very small, 
but constant, ubiquitous, and tending to carry superfine laws down into 
practical life so as to make them fit for human nature’s daily food.” 

® * * * -- % 

Tt is said jury trials protract litigation, but the errors that lead to 
new trials, and appeals and writs of error and the reversals of judgments 
and protraction of litigation are the errors of the Judges. Look into the 
reports and you will find that in the trial of commonplace cases the | 
trial court is charged with the commission of from five to fifty errors of 
law, and frequently convicted on some of the charges. And the éffors 
of Judges are not limited to the courts of original jurisdiction. The 
appeliate courts themselves are constantly falling into error. If one is 
curious to know the extent of these errors, let, him consult Bigelow’ 8 
Overruled Cases, where he will ‘find that appellate courts, as far back as 
1873, had overruled nearly ten thousand of their own decisions. How 
many they have overruled since that time isnot known. These are 
their confessed errors only, there still remain, we know not how many 
errors not yet confessed, for Judges are like all great sinners,—never 
confess their errors until in ewtremis,—and not then with that openness, 
fulness, and frankness supposed to be essential to insure spiritual salva- 
tion to a sinner. Ea i 

E ; # ae * N 

The juries, equally with the Judge on the Bench, are Judges, and as 
supreme and independent in the exercise of their jurisdiction as he is 
in his. The errors of both may be corrected in the orderly’ mode pro- 
yided by Jaw, and both may be impeached and removed from office for. 
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corruption, but*neither has a right to summarily impeach or remove the 
other from his office for a supposed error in discharging his or their 
duty. Let the case be reversed: Suppose whenever. the Judge errs in 
deciding the law, he was summarily ordered to step down off the. Bench. 
What would be the result? Not one single Judge’s Bench would be 
occupied next Monday ; it is certain that this (the lower court’s) bench 
would be vacant, for ihe Judges who sit here have been convicted of 
repéated errors by the Supreme Court. Judges make hundreds of mis- 
takes in deciding the law wheye the jury makes one in déciding the 
facts; and when juries do err, it is commonly owing to the mistake of 
the Judge instructing them erroneously or inconsistenly on the law. A 
jury after receiving a two-sided charge from the Judge were unable to 
agree, and when they were discharged, the Judge asked them how they 
stood, to which their foreman replied : `“ Just like your Honor’s charge, ' 
six to six.” When the Judges learn to decide the law with as much 
accuracy and fidelity as juries do the facts, it will be time enough for 
them to indulge in censorious criticism of the jury for their supposed 
mistakes. Such action is not only a gross invasion of the rights of the 
jury, but it is an invasion of the constitutional rights of the suitor who ‘ 
is entitled to have a jary in the box who will not be influenced in any 
-degree in the honest and independent exercise of their own opinion 
by fear of censure, or the hope of applause from the Judge. The free, 
independent mind has one opinion, and the trammelled, dependent mind 
another opinion ; and the free, independent mind is what every suitor is' 
‘en tibled to have in the jury box. 
“ve Pan i \ 
Lord Lytton’s Description of Daniel O’Oonnell addressing an out-door > 
Meeting—The following poem, often lost, often sought for, generally 
misquoted, has been recently rediscovered and brought to light by 
J. W. Clark, Esq., in an article entitled “ Law and Lawyers,” published 
in the American Lawyer for January. Allowing for variations made 
by the copyist and possible changes made by the author in different 
editions of his work, it is the real thing :— 


Once to my sight the giant thus was given, 

Walled by wide air and roofed by boundless heaven. 
Beneath his feet the human ocean lay, 

And wave on wave flowed into space away. 
Methonght no clarion could have spent its sound, 
Even to the center of the hosts around ; 

And, as I thought, rose the sonorous swell, 

As from the church tower swings the silvery bell. 
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Aloft and clear, from airy tide to tide 
It glided easy as a bird may glide; _ 
To the last verge of that vast audience sent 
It played with each wild pgssion as it went. 
Now stilled the uproar, now. the murmur stilled, 
And sobs or laughter answered as it willed. 
Then did I know what spells of infinite choise 
To rouse or lull has the sweet human voice; 
Then did I seem to see the sydden clue 
To the great troublous Life Antique, to view, 
Under the rock stand of Demosthenes, o 
Mutable Athens heave her noisy seas. . ` e 
ača ; 
Sentence of Death pronounced by Judge Kirby Benedict on Jose Maria 
Martin, convicted of Murder in Toas Co., N. M, in 1858.—Judge Benedict 
‘said: “Jose Maria Martin, stand up. You have been indicted, tried, 
and convicted by a jury of your countrymen of the crime of murder, and 
the court is now about to pass upon you the dread sentence of the Jaw. 
Asa usual thing, Jose Maria Martin, it is a painful duty of the Judge 
of the court of justice to pronounce upon a human being the sentence of 
death. There is something horrible, about it, and the mind naturally 
revolts from the performance of such a duty. Happily, however, your 
case is relieved of all such unpleasant features. The court takes a 
positive delight in sentencing you to death. You are a young man, «0am 
Martin, apparently of good constitution and robust health. Ordinarily, 
you might have looked forward to many years of life, and the court has 
no doubt you have, and expected to die in green old age, but you are 
about to be cut off in consequence of your own act. Jose Maria Martin, 
it is now the spring time. In a little while the grass will be springing 
up green in these beautiful valleys and these broad mesas, and on the 
mountain sides. Flowers will be blooming, birds will be singing their 
sweet carols, and nature will be putting on her most attractive robes, 
and life will be pleasant, and men will want to stay. But none of this’ 
for you, Jose Maria Martin. The flowers will not bloom for you, Jose 
Maria Martin. The birds will not sing their sweet carlos for you, Jose 
Maria Martin. When these things come to gladden the sense of men, 
you will occupy a space six by two beneath the sod, and the grass and 
these beautiful things will be green, growing above your lowly head. 
The sentence of the court is that you be taken from this place to the 
county jail. That you be safely kept and securely confined in the 
custody of the sheriff until the day appointed for’ your execution.’ Be 
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very careful, MY, Sheriff, that he have no opportunity to escape, and that 

you have him at the appointed place, at the appointed time. That you be 
so kept, Jose Maria Martin, untit—‘Mr. Clerk, upon what day of the 
month does Friday, about two weeks from this time, come?’ ‘March - 
22nd, your Honor.’ ‘ Very well, until Friday, the 22nd day of March, 

when you will be taken by the Sheriff from your place of confinement to 

some safe and convenignt spot within the county, and that you be there 
hanged by the neck until dead.’ And the court was about to add, Jose 

Maria’ Martin, ‘May God have mercy on your soul;’ but we will not 

assume the responsibility of asking an All-Wise Providence to do that 

which a jury of your peers have refused to do. The Lord could not have 

macy on your soul. However, if you affect any religious belief, or if you 
are connected with any religions organization, it might be well for you 

to send for your priest or your ministér and get from him, well, such 

consolation as you can; but the court advises you to place no reliance 

on anything of. that na: Mr. Sheriff, remove the prisoner,” 


The sequel of the above remarkable sentence is interesting, in that 
Jose Maria Martin “escaped from the couuty jail” and several years 
afterwards peacefully met his death in Lincoln County, by falling back- 


‘ward out.of a wagon and breaking his neck.-—E. L, B. ~The American 
_ Law Review. 


# x í 

The Generosity of Lawyers—Judge Richardson of the Sraid 
Corri of Massachusetts, in response to the ‘Bar of Essex County upon 
the presentation of a memorial of Thomas M, Stimpson, of Peabody, at 


a recent meeting of that Bar said :— ' 


Forty-five years in the practice of law! What a fund of interesting 
knowledge of all kinds he must have acquired! What a store of family 
confidences! What a treasure of interesting personal reminiscences of 
the great men whom he met and knew at this Bar he must have had. 
And then during that period what feuds and contentions he has allayed, 
what suits averted, what reconciliations brought about, how much use- 
less litigation saved! I cannot conceive a place or field where a man of 
the proper qualifications and of the right spirit and temper, and having 
the confidence of the community, can render more or better service to his 
fellow-men than in such a field: and practice as that.’ Some other pro- 
fessions and callings occasionally bring men‘into close relations ; the 
physician has many family secrets, the minister has parish goal dentes; 
but no other calling or profession brings men into so close a touch, or so 
intimate and sympathetic relations ag the profession of law. When his 
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client’s honor, or his life, or liberty or rights to property, or anything 
which he values in life, is assailed or threatened, to whom does he go? 
To whom so unreservedly lay open his heart, and so fully expose his 
troubles and burdens, whatever they mey be, as- to his lawyers P 


It is the fashion in some places to charge the profession with selfish- 
ness, and it may be, probably is, true that few lawyers make, or can 
make, an exhibition of charity in the shape of téstamentary bequests. 
Few of them leave large estates, and they may not care with money 
laboriously earned to leave it to the chance. of ita being perverted 

“and used. 


“To endow a college, or a cat,” 


e 
But there is much genuine charity besides bequests of gifts of money. 
What good lawyer of ten years’ practice has not often given his time, 
his advice,;and services, to the extent of trials in court, to poor persons 
from whom he had no expectation of compensation? And when the 
welfare of his neighborhood or town is in any way in jeoparily, or when 
` a proposed public improvement is to be promoted, who, as much as the 
lawyer of the neighborhood or town, is expected to gratuitously contri- 
bute his time and talents to it? Lawyers more than any other men give 
direction to public affairs; they are an essential and conspicuous part 
of the machinery of administering the law; and the respect in which the ' 
law itself is held depends much upon:the character of the -Bar :—The 


American Law Review. 
w aa 
R ae e 


eR * 
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Trials : Actions for Damages for Physical Injuries—Right of Buominas 

tion of the Body of the Person injured.—In the case of Chicago Se. B. Co. E 
v. Langston, 48 (S. W. Rep. 610), the Civil Court of Appeals of Texas 
hold that where the plaintiff, in an action for damages for personal in- 
jaries, bas exhibited her legs in the preseuce of the court, and physicians 
who have examined them have testified for her that she would not be 
able to wear artificial legs, defendant is entitled to have an examination 
by experts of its own selection, for the purpose of testifying on the same 
point, though: they are in its regular employment as surgeons :—The 
American Law Review. 


ae 


Trial by Jury : Propriety of an Instruction urging the Jury to agres.— 

In the case of People ve Engle (76 N. W. Rep. 502), recently decided 

by the Supréme Court of Michigan, the defendant was prosecuted fox 
6 


m 
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selling a bottle of beer contrary to the statute law restricting the sale 
of intoxicants. After the jury had been out all night deliberating upon 
the case, they came into court and announced that they were unable to 
agree upon a verdict. The couft then asked “Do you think you have 
exhausted every reasonable effort to agreeP The foreman; Yes, sir; 
we have been over the testimony several times. The court: I was very 
sorry, gentlemen, that you were obliged to remain out all night with 
this case. The work of a jury is hard enough if it only works when court 
is in session, without having*to be out all night; but the interests of 
both the people and the respondent are important in this case, and it is 
very important that you should, if possible under the testimony, agree 
upon a verdict. Now, I have no doubt that you have done just as your 
foreman says—gone over the testimony very carefully and concientiously, 
and endeavoured to agree upon a verdict, so far as you have been able 
to: but, perhaps on further reflection, you may be able todo so. Icer- 
tainly hopeso. Now, I make this suggestion: I have no doubt that each 
side has used all the powers of persuasion, that of the individual jurors, 
to convince his fellow-jurors of the case as it looks to him. Now, suppose 
you go out and try the reverse, and let each of you try as hard as you 
can to be persuaded instead of trying to persuade the others. ‘Try and 
persuade yourselves, those who do not agree with their fellow-jurors, 
and see if, looking over the testimony carefully and listening to all the 
arguments that those who do not agree with you may use, you cannot 
ane to the same verdict. In view, as I have said, of the importance 
of the Verdict in this case, I do not feel like discharging you at this 
time. It is now early in the morning. You have had your breakfast. 
Make yourselves as easy and comfortable as you can, and think the matter 
over carefully. Divest yourselves of all sorts of preconceived opinions 
about the case on either side up to this time. Start right in now just 
as if you had first gone out, and see what you can do. You may again 
retire, gentlemen.” Within an hour after this charge, the jury returned 
a verdict of guilty, but with the recommondation that the court fix 
the punishment or fine as, light as the law would allow in such cases. 
The Supreme Court held that the giving of this instruction was error, on 
the ground that it had a tendency to make the jurors, whewere holding 
out for the defendant, fear that they must give way to their honest con- 
victions upon the merits and agree with the others, although they might 
have a reasonable doubt as tothe guilt of the defendant. The court 
distinguished a leading Massachusetts case (Com v. Tuly, 8 cush, 
Mass) on this question, on the ground that although in that case 
somtewhat similar advice was given to the jury, yet they had been 


` 
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previously instructed that the verdict to which a juror agrees must be 
his own verdict, the result of his own convictions, and not a mere acqui- , 
escence in the conclusion of his fellows; whereas in the case at Bar 
there was no such instruction :—The American Law Review, 

š & * # o a 


Attorney at Law: Touting—Barratry—Soliciting cases “ on shares ”— 
_ No recovery of fee in such cases.—Just how far ‘an attorney can go in 
soliciting employment on a contingent fee was discussed by the Supreme 
Court of Minnesota in Gammons v. Johnson, dgcided April 26th. The 
plaintiff in’ that case sent agents through certain counties in the 
northern and western part of Minnesota to seek claims and institute 
guits against the Great Northern Railroad Company for damages result. 
ing to different persons from the failure of the Railroad Company to 
fence its track across the land of such persons, and to procure the. bring- 
ing of suit by such persons against the Railroad Company. Blank 
contracts were furnished under which the attorney was to be employed, 
and seventy-one persons were induced to make such contracts. Suits 
were brought in the seventy-one cases for from $400 to $1,500, but all 
except one or two were settled before trial by the Railroad Company 
with the landowners for from one to five dollars each. It was alleged 
that the persons would not have brought these suits but for the labors 
' of the attorney. Action by the attorney on some of these written 
contracts was begun, and the latest case is the third which has been 
. pefore'the Minnesota Supreme Court. The court holds that the attorney 
cannot recover under the circumstances disclosed by the answer. The 
opinion of one of the concurring Judges says: “Tt is somewhat unpro- 
fessional for an attorney to solicit employment at all, more especially 
so when he expects to take the case ‘on the shares:;’ and it is still more 
unprofessional for him to solicit employment in a case when he expects. 
to take ‘on the shares,’ and which he has good reason to believe would 
never be brought at all, were it not for his solicitation.” But an isolated. 
or casual solicitation of employment in á case of this kind is not so 
highly unprofessional that the court would refuse to aid the attorney in 
recovering remuneration for his services in the case. The great and 
erying evil which the courts should condemn most strongly is making 
a practice of soliciting such cases. An attorney who does this should, 
in my opinion, be disbarred ; and surely he should not be rewarded by 
aiding him to recover remuneration for doing the very act, or one of 
the series of acts, for which he should be disbarred. On the plainest 
principles of public policy, the courts should condemn the practice of 
the ‘ambulance chasers’ and ‘prowling assignees’ who thus stir up 
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litigation, and should refuse to aid them in recovering fees in such - 


-. Gages” ~The American Taw Review. 


. %4. s 
si 


Custody of children : Right of parents to reclaim their children froma 
Charitable Institution after becoming jit to have their custody.—The New 
York Supreme Court has, within a few weeks, carried out the common- 
sense opinion, delivered April 18th, by the Court of Appeals in the 
matter of Knowack (158 N. Y. Rep. 482.) The petitioners in that case, 
Charles Knowack and Jghanna*his wife, sought to obtain the custody of 
their four children who were held by the Children’s Aid Society of 
Rochester. The children, who were under thirteen years of age, had . 
béeh for over two years in the custody of the society as a result of pro- 
ceedings begun on the ground of the intemperance and neglect of their 
parents. When the commitment was made it was shown that the parents 
were not qualified to take care of the children. But in the later proceed- . 
ings.they declared, and the allegation was not controverted, that they had 
been for more than two years sober and industrious, were earning good 
weekly wages, had a substantial bank account, were free from debts, and 
in comparatively independent circumstances for persons in their station 

- Of life. Affidavits corroborating these statements were submitted ; but the. 
Children’s Aid Society declared that when a child was finally committed ` 
to a charitable institution under the Penal Code, there was no way by 
which the institution could be deprived of its custody except by the con- 
gent or in consequence of the misconduct of the institution itself, unless 
‘the commitment were successfully attacked by appeal or by habeas 
corpus proceedings. - The court held, however, that the Supreme Court 
of the State of New York having the chancery jurisdiction of the old 
Court of Chancery in England, had power to intervene and restore the 
children to the custody and care of their parents. “It certainly is,” 
says Judge Bartlett: “ A most startling doctrine that a’child who isa 
public charge and has been committed for such reasons as are disclosed 
in this case, cannot be restored to parental care and control, where con- 
ditions have changed and are such that neither in law nor morals the 

‘separation of parent and child should be continued. * * * Stripped 
of all form and technicality, we have this situation: Intemperate parents 
are'deemed to be unfit custodians of their children, and the State steps 
in and cares for and supports them for the time being. It now appears 
that the parents have reformed, are living honorable lives, and are 
abundantly able to care for their children, It seems evident that public 
policy and every consideration of humanity demand the restoration 
of these children, to parental control. If the Court of Chancery. can 
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_ interfere and take the child from the custody of “its parents, it can also 
intervene and'restore it to their care in the exercise of the same 
discretionary power.” :—The American Law Review, - f 


SSS 
‘REVIEWS. 
‘The Indian Stamp Act with Notes, by G V. Visvanatha Sastri, 
B.A.) BL., printed by The Vijayanti Press,, Madras. 


Mr. Visvanatha Sastri’s new book on*the Stamp Act is neatly 
_ printed. We must congratulate the Vijayanti Press, on the excel- 
lence of its work. Throughout the book wherever referenge is 
made to tho General Clauses Act, the Acts of 68 and 87 are referred 
to and the author does not seem to have been aware of the General 
. Clauses Act, X of 1897. The author has, no doubt, collected cases, 
but he has not even told us how far decisions under the old Act are 
` still law under the amended wording of some of the sections., Cases 
are cited such as the decision in I. L. R., 4 C., 829, which have no, 
- longer the force of law. The note on p. 78 is oub of place, S. 56, 
cl. 1; giving a right of appeal to the Board and partly overruling 
' the note. Under Art. 8, where the definition of adoption deed 
includes an instrument recording an adoption, the cases in I. L. R., 
13 B., 280, 281, are quoted without a note.of warning that they may 
not be good law now. There are numerous other blundersaaich 
show that the book must have been got up in a great hurry without 
a careful study of the Act. Compilations which evidence the work 
of scissors and paste are, no doubt, good in their own way, but 
we expected better work than a mere collection of cases “from 
Mr, Visvanatha. Sastri. l i 


Index of Cases reported in The Indian Law Reports, Madras ; 
Series, 1876—1898, by Dharam Das Suri, printed at The Caston - 
Press, Lahore. - i 
i We have already noticed Mr. Dharam Das Suri’s Index of 
- the Allahabad Reports. All aids to the profession in hunting up 
references to decided cases are useful; and in that view we com- 
mend this publication. : 


LA Guide to Bests Principles of the Law of Evidence, printed by 
_G. Ramasami Chetty, Madras, Price, Rs. 2-8-0. 


\ 
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We are ttot in favor of books of this description. Questions -. 
and answers are calculated to test a student’s knowledge derived. 
from other sources; and’ where the study of law is very much a 
- study without extraneous assistance, there may be some advan- 
tage in the student being able to measure his progress. Itis not 
impossible that there may be some students who can derive some 
benefit from a Guides The author of the book must havé taken 
some trouble, and we hope | it may be rewarded.. 


— The Madras Aw Journal, 
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PRIMOGENITURE AMON G MOTHERS. 


The question we propose to discuss is whether in the case 
of competition to-succeed to an impartible estate between two 
females both of whom are entitled to claim as mothers, primo- 
geniture depends upon priority of marriage or upon seniority 


of age. Under the Mitakshara system of law, at any rate, 


the position is clear. If the estate be, partible, each would be 
entitled to an equal share as in the case of other co-heirs. 
Succession by primogeniture is not a part of ordinary Hindu Law, 
but is engrafted on it by custom which obtains in almost all the 


ancient Zemindaries in Southern India and has been judicially . 


recognised and affirmed. In the absence of any special usage 
or custom to regulate primogeniture the .criterion on which 
primogeniture depends is the seniority of age among the co-heirs. 
"Tf ‘by custom an estate be impartible and descendible to a single 
heir, that heir ordinarily.is the eldest among those, whether mates ` 
or females who, if the property were partible, would succeed as 
co-heirs entitled to equal shares (1). Though this may be the general 
principle, yet it may be said that it has to be modified when applied 
to the case of succession of the wives to the husband and, therefore, 
to the case of succession of mothers to the estate of a son. In the 
former case, the impartible estate of the husband would, no doubt 
on his death, devolve on his senior , wife (?). Seniority among 
wives will be determined not with reference to their ages but with 
reference to the priority of their marriages. The relationship from 
which the right of inheritance springs in the case of a wife dates 
only from her marriage and not from the date of her birth. In the 
case of a person marrying several wives at different times, the wife 
first married acquires the relationship of wife first and the others 





(1) Muttuvaduganadha v, Dora Singha, I. L. R., 3 M., pp. 328 and 329. 
(2) Mayne'g Hinda Law and Usage, para, 509, 


-~ 
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in the order ‘of their marriages, respectively. When there is a 
competition among wives to succeed to the impartible estate of their 
husband the right of primogenittre among them depends upon the 
question which, among them, became first his wife and not on the 
question, which of them was born first. But this principle is totally 
inapplicable to the succession’ of a mother to her son, for the 
relationship’ from which alone the right of inheritance springs, 
‘ begins from the date of the birth of the son and not from the date 
of her marriage with the father. If, in the case of an adoption by 
a person having several wives, all the wives have to be considered 
. in. Jaw the mothers of such adopted-son, then they all became 
related to him as mothers at one and the same time and there can, 
therefore, be no priority among them in respect of their relationship 
as mothers; and the right of primogeniture should only be regulated 
by the ordinary rule of seniority in age. It is, therefore, clear 
that there is no analogy between competition among wives for the 
estate of their husband and competition among mothers for the 
estate of their son. The latter is analogous to the case of several 
wives who were all married at one and the same time in which case 
if a competition should arise among such wives for their husband’s 
impartible estate, primogeniture will have to be determined with 
‘reference to seniority in age. The question is pr actically decided 
wavour of the senior in age by the decisions of their Lordships of 
the Judicial Committee of the Privy Couzicil in the Oorkad case (3), 
and in the Bangaripoliem case(*). Tn the Oorkad case the competition 
was between the sons by the 2nd and 8rd wives of whom the 
soh by the 8rd, wife was senior in age to the son by the 2nd wife. 
The question of law raised for decision was whether primogeniture 
was to be determined by the priority of birth of the competing sons, 
or by the priority of marriage of their mothers. If the competition 
had been among the wives, the husband having died without male 
issue, the 2nd wife would have succeeded in preference to the 3rd 
wife, though the latter might have been senior in age. Their 
Lordships of the Privy Council after an elaborate examination of 
the various texts of Hindú Law bearing on the question, affirmed 
the decision of the High Court that primogeniture among sons by 
SOS 
(8) Ramalakshmi v. Sivanantha Perumal, 14 Moore's I. A., p. 570. 
(4) Pedda Ramappa v. Bangari Seghamma, I, La B., 2 Mo, 286, 
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different wives depended not upon thé priority of martiagé among 
their mothers but upon the seniority of age among the several sons. 
The Judicial Committee, however,’ in that case reserved its opinion 
as to whether in the case of a competition between thè son ofa 
Patlama stri, or the fitst married wife, and the son by á subsequently 
married wife the right of primogeniture may not be in favour of the 
son by the 1st married wife, though that son be younger in-age to 
the son of the subsequently married wife. This point was raised 
and considered in the latter case (Bangartpoliem case) (5) by the 
Judicial Committee of the Privy Council ahd it was there held that 
the ordinary rule of primogeniture among sons, affirmed in, the 
Oorkad case was equally applicable when the competition is between 
the son by the Pattama stri or first married wife and a son by. a. 
subsequently married wife. If priority of marriage among mothers. 
is not to be taken into consideration in determining the right of 
primogeniture among their sons, there is no reason why that should 
be taken into consideration as regulating primogeniture among the 
mothers themselves when they compete for the estate of the deceased 
adopted son. The basis on which the author of the Mitakshara 
places the mother’s right,of succession to her son puts the matter 
beyond all doubt. It is by reason of her propinquity (°) to her son 
that the author of the Mitakshara places her even before the father 
in the table of inheritance. This has also been judicially affixused 
and acted upon(’). It need hardly be stated that the Mitakshara is 
of paramount authority in the presidency of Madras, One’s 


2 


step-mother though she is also wife of the father justlike his own ` 


mother is not recognised as an heir at all in Madras (ë). Under*the 
Mitakshara Law as it is administered in Bombay a step-mother as 
also wives of all other gotraja sapindas are brought in the line of 
heirs. Butin the presidency of Madras, the step-mother and the 
other female gotraja sapindas are not recognised as heirs (°). On 
-principles of Hindu Law, and especially under the Mitakshara 
an nese em 
(5) Pedda Ramappa v. Bangari Seshamma, supra, 
. (6) Mayne’s Hindu Law and Usage, para, 621. 
(7). Balkrishna Bapuji v. Lakskman Dinkar, Is L. Be, 14 B., 605. 
(8) Kumaravelu v, Virara Goundan, Í. L. B.,6 M., pp. 29 and 32, Mari v, Chine 
nammal, I. L. R., 8 M., 107 and Ramasami v. Narasamma, Ib. 8 M., 183. 
(9) Balamma v. Pullayya, I. L. R., 18 My 168. Thayammal ve- Ainamalat 
Mudali, I. Le R., 19 My 35. : 
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system of Law,°as it is administered in Madras, the: mother’s right 
of.succession is independent of the father and not by reason of her 
being the wife of the father. In the case, therefore, of a competition 
among mothers, the preferential right should not-be determined 
with reference. to the priority of their marriages. In the Uttu- 
malai case, Mr. Justice Shephard did not consider this question, but 
Mr. Justice Best refers briefly to the arguments, pro and con, (1?) and 
though he does not definitely decide the point, he strongly indicates 
his opinion that, when the succession is to the son and not to the 
husband, priority of marriage is not the criterion for determining 
the.right of primogeniture. 


- In the Uttumalai case, the sows estate was one which 
devolved on him from his father. Suppose it had: been his self- 
acquisition and not derived from the father, would the rule of 
primogeniture, as between the mothers, be determined by’ the 
priority of marriage. If not, why should the fact that the son 
inherited the estate from the adoptive father make any difference ? 
Attention may also be invited to the fact, that unlike the English 
Law, the Hindu Law recognises heritable blood betweeri the 
mother and her (=) son even though he may not be the. offspring 
of a marriages 
l JURISPRUDENCE. 


s 
. 


. FRIVOLOUS AND VEXATIOUS ACTIONS. 


` There is no provision in the Code of Civil Procedure enabling 





a Court of Justice to reject frivolous and vexatious plaints or 
strike out defences of that character. S. 58 authorizes the rejec: 
tion of a plaint if it does not disclose a cause of action at or before. 
settlement of issues ; and S. 54, Clause c, dir ects the rejection of the 
plaint if the suit appears from the statement in the plaint to be 
‘barred by any positive rule of law. Rule 4 of Order 25 ‘under the 
_ Judicature Acts in England provides as follows :—“ The Court or & 
Judge may order any pleading to be-struck out on the ground that 
it discloses no, reasonable cause of action or answer; and in any such 
case or in casé of the action or defence being shown by the plead- 





(10) “Annapurni Nachiar. v. Collector of Tinneuelly, I, L, B., 18 M. Tal 
(11) Myna Bai v, Uttaram, 2 M. H. C. R-, p. 201, . 
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ings to be frivolous or vexatious, the Court or a, J dge may order 
the action to be stayed or dismissed or: judgment to be entered 
accordingly as may be just.” It: will be observed that the rale, 
.. relates both to the. statement of claim and the answer ;' and apart: 
from the case of absence of cause of action or reasonable deferiée 
it makes special reference to frivolous and vexatious claims and 
defences.: The rule enacted in S. 53 of the Brocedure Code that a 
plaint may be rejected if it does not disclose a cause of action 
corresponds to the first part of Rule’4. With regard to defences; 
there is no express provision authorizing the striking out of de- 
fences. S. 116 empowers the Court to reject or to direct amend~ 
ment of, argumentativ. zoliz, written statements or statements. 
containing matter ir levant to.tlye suit. S. 146 states in the last | 
clause that nothing{, the section requires the Court to frame and. 
record issues whenihe defendant at the, first hearing of the suit, 
makes no defence. | And S. 152 provides that if at the first hear-. 
ing of a suit it appd,.. that the parties are not at issue as to any 
question of law of of fact, the. Court may at once pronounce 
judgment. S. 153 eals with the cise of one of several defendants 
having no defences} These provisions may be regarded:as corre- 
sponding to that part of mule 4, Order|25, which deals With the absence 
of a reasonable ant wor and authotizes judgment to be -entered 
accordingly. There! seems however to be no provision in the Ingjan 
Code corresponding to that part of the English ryle which deals 


with an action or d fence that is frivolous or vexatious and autho- 
rizes the Court to 


accordingly. Asp 
tion of a plaint if 
it is barred by an 
‘within the scope 
dismissal of friv 













tay or dismiss the action or give judgment 
inted out already, Cl. c of S. 54 directs the rejec- 
rom the statement in the plaint it appears that 
positive rule of law. This provision may fall 
f the English rule empowering the staying or 
ous or vexatious actions.. But the English rule is 
r. An action being barred upon the face of the’ 
ositive rule of law is only one of the numerous cases 
an action may be frivolous or vexatious. It may not 
pear on the face of the plaint that it is barred, but it may be 
apparent the moment the defence is put in. There may also be 
actions which are frivolous or vexatious which are not barred by 
any positive rule of law. And-there may likewise be-frivolous or . 
vexatious defences. It wil] thus be clear that the English rule 
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enables courts fo render speedy justice by staying actions or enter: 
ing judgment for the plaintiff where vexatious claims or defences 
are made—a power which the Céurts in this country ought also to 
possess, but apparently do not, under the provisions of the Code of - 
Civil Procedure. But apart from the Code of Civil Procedure, is 
there any inherent power in a Court of Justice to stay a vexatious 
claim or strike outa Mivolous or vexatious defence and give judg- 
ment. There is abundant authority in England to show that there 
is such a power ; and if apart from powers which are the cfeatures 
of statute, there is a power inherent in every Court of Justice to 
prevgnt an abuse of its process, the Courts of India must be deemed 


to possess it: ' 






In Metropolitan Bank v. Pooley, 10 A.D» 210, a bankrupt 
whose adjudication at bankruptcy had not beet Set aside, sought to 
maintain an action for maliciously procuring : bankruptcy. The 
House of Lords held that the faction was liatle to be summarily 
dismissed upon summons as frývolous and vexatious. The Lord 
Chancellor Selborne observed :—}“ Before the rules Were made ander 
the Judicature Act, the practice had been establi hed to stay’ a maii- 
festly vexatious suit which wasi plainly an F of the authority of 
“know there wes nob at that tine 
the Court to do it. 
fisdiction of every 
its own proceduré.” 


the Court although so far as 
either any statute or rule expressly authorizing 
The-power seemed to be inherent in the ju 
court of justice to protect itself from the abuse o 
After referring to the older practice of objecti?” by demurrer and 
quoting the language of rule 4, Order 25, his Lor ship proceeded :== 
“In this case the form of the application to hN was that the 
action should be dismissed as' frivolous and ve atious and not on 
the ground that the pleading did not disclose a r asonable cange of, 
action. Nevertheless it is an element of primak’ importance, in 
detérmining the question whether the action °° frivolous or 
vexatious, to consider what sort of cause of acti 
pears on the face of the pleading,” p. 215. His Lol 
referred to the adjudication in bankruptcy, the dismissal 
appeal from the adjudication, the application to annul the bank- 
` puptey upon allegation of conspiracy to procure his ruin andthe 
dismissal of that application. His Lordship then referred to the 
delay in the institution of the present proceeding, and expressed his 
conclusion that it was frivolous ‘and. vexatious. Lord Blackburn 
















if any, ap- 
hip then 
the 
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followed. He-added « Bat, ‘fein early times T rathêr think, though 
. I have, not looked enough’ to_say, from the ‘earliest times) the Court 
„had inherently in its power. the right to see that its process was not 
abused bya proceeding Seton reasonable grounds 50 as is to be vexa- 


way, but it was done by the Court informing its conscience upon 
affidavits, and by a summary: order to_sfay the action which was 
brought under such cireumstances as to. be. an, abuse of the process 


teres 4 


before, Lord Herschell delivering the leading Judgment observed :— 
“It cannot be doubted that the Court Hak ‘an inherent _ jurisdiction 
It is a jurisdiction which. ache ‘to be-very sparingly Ecka 
and only in very- exceptional: cases. Ido: -not think its exercise 
would be justified merely bééduse the story: told in the pleadings 
was highly improbable and one which.“it was difficult to believe 
could be proved. * * We have, to begin with, a statomos of 
claim which, if it discloses a concealed fraud within the meaning of 
the statute, does so in the barest fashion, with much that is most 
material left vague and undefined, when there ought to have been 
distinctness and precision. Moreover, this is not the first” but 
the third edition of a statement of claim delivered with the object 
of recovering the Towneley: estate ; ‘and: when we review the history 
of the litigation there is much to lead to the belief that important 
allegations now made were an after-thought, the result of criticism 
of the earlier form in which’the charges of fraud were presented 
and that the charges thus raised against persons long dead are 
wholly incapable of proof,” p.219. Upon these grounds the House 
- came to the conclusion that the action was an abuse of the process 
of the Court, A r eet 


oy P 
Wa 
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administration granted in 1798, the plantiff claiming to represent the 
next of kin of the intestate and the defendants being the represen-- 
tative of the deceased administrator, the Court of Appeal held that 
the action was frivolous'and vexatious having regard to the lapse of 
‘time, the fact that the defendant could not and would not succeed 
to the administration sought to the revoked and the other circum- 
stances of the case. “he Lords Justices pointed out that Order 25, ` 
‘rule 4, applied only to Whit appeared onthe pleadings and enabled. 
‘the Court to rejéct it ‘if ei the’face of the pleadings the action was 
-frivolous and vexatious. Bowen L. J. said “It does not fall under 
tha tule, but the rules, as we have pointed out more than once, do 


not and that particular rule (Rule 4) does not, deprive the Court in -` 


any way of the inherent power which every Court has, to prevent 
the abuse of legal machinery which would occur, if for no possible 
‘benefit the defendants are to be dragged through litigation which 
must ‘be long and expensive.” p. 68. The same view was taker 
of the power of the Court even before the rule under the Judicature 
Acts by the Court of Exchequer in Castro v. Murray, L.R. 10, 
Exchequer 213. ; f 


In McDougall v. Knight, 25 Q. B. D., p. 1, the Court of Appeal 
holding that a plea of res judicata must succeed, the questions for 
the jury in the second action-for libel being identical with those 

-decidedsin the first, directed the action to be stayed as frivolous 
‘and vexatious, : 7 i i i i 
In Stephenson v. Garnett, [1898] 1 Q. B., 677, the Çourt of 
Appeal held that the question raised in the action was identical 
with that decided by the County Court Judge upon the interlocu- 
tory application and had deen decided by a Court of competent 
jurisdiction and that the action ought therefore to be stayed as 
frivolous and vexatious and an abuse the process of Court. 


The same principle has been applied with reference to striking 
out defences and entering judgment for. the plaintiff where the plea 
has been regarded as frivolous or vexatious. In 14 A. ©., 665, 
‘Lord.Halsbury said “I.think it would be a scandal to the adminis- 

tration of justice if, the same question having been disposed of in 
. the case, the litigant were to be permitted by changing the form of 
the proceedings to set up the same case again.” He proceeded tọ 


west 
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add “ I believe ‘there: is ‘an inherent jurisdiction i» every Court 
of Justice to prevent such an: -abuse of progeđtiro. ” p, 668, 


Tree es 


In Remington v. Scoles [1897] 2 Ch. Hy "å defendant delivered 
a statement of defence in which ‘he olthar: denied or refused to 
admit each of the allegations i in the statement of claim, but set up 
no case of his own. In previous proceedings i in another action he 
had admitted upon oath several of the matetial statements which 
he now denied and had not denied any of the others. It was held 
by the Court of Appeal that. though theCourt would not ‘upon 
affidavit evidence order a pleading to, be struck out on, the 
ground that the statements in it were false, the circumistayces 
in the case showed the statement of defence to be frivolous and 
vexatious and one which ought to be ‘struck out as being an 
abuse of the procedure of the Court. In the Court below Mr. 
Justice Romer observed that evidence may be received in a proper 
case on a motion of that kind to show that the pleading was an 
abuse of the process of the Court. After referring to the in- 
herent jurisdiction of the Court to strike- oub a vexatious defence, 
Lord Justice Lopes said “To induce the Court to exercise this 
jurisdiction, it is not enough’ to satisfy the- Court that.the allega- 
‘tions of fact in the statement of defence or in the statement of - 
claim as the case may be, are improbable , or false, for to enter upon 
the question of their truth or falsehood would be trying the 
action prematurely, Having regard to the character °of this 
defence, bearing in mind what is known about the case before- 
hand and what is known about the previous proceedings in the 
case, this is a sham defence and it has been set up, not honestly 
and bond fide asa substantial defence, but for the purpose, of 
delay.” p. 7. Lee 


In the course of the foregoing pages it must have become appar- 
ent that this jurisdiction to deal with vexatious or frivolous claims 
and defences is inherent in every Court-of Justice, and that this 
power has been invoked to deal with cases which could not fall within 
the four corners of the English rule. Courts of every country, must 

-be deemed to possess this power. In @ case from Madagascar 

Haggard y. Pelicier Freres, [1892] A. C., p. 61, Lord Watson deliver- 

. ing the judgment of the Privy Council where the action was brought 

Beans a judge for having. dismissed an action summarily ‘as frie 
2 


84 “SHE “MADRAS “LAW TURAL. [vou, 1x 


volons ‘and vexatious expressed: himself this :-— Their Lordships 
hold it to be settled that‘a Court of competent jurisdiction has in- 
herentpower to: ‘prevent abuse of its process, by staying or dismiss- 
ing without, proof actions which it holds to be vexatious.” pp. 67, 68. 
Courts in India appear to us therefore to have the power which is 
claimed ag inherent in every Court although it is not conferred by 
' the Code of Civil Pracedure. As regards plaints it is not merely 
where they do not disclose a cause- of action or the claim upon the 
face of the plaint i is bagtéd’ by any positive rule of law, but even 
where otherwise they are shown to be frivolous and vexatious as in 
the case of concealed fraud, (Lawrance v. Norreys, 15 A. C., 211), or 
in ‘the case of a, perfectly stale claim, the Courts in India have the 
power which. is certainly to be sparingly and cautiously exercised 
but exercised firmly. and unhesitatingly where the circumstances 
require it, of-summarily dismissing the action ; and the same power 
is possessed by them of striking out a frivolous or vexatious defence 
and entering judgment for the plaintiff. There are no cases in the 
Indian Reports to show that such a power has ever been -exercised. 
It was once exercised in a recent litigation relating to the Shiva- 
ganga Zamindary by a Subordinate Judge; but although the case 
went up to ‘the High Court on appeal, it was unnecessary for the 
Appellate Court to pronounce any opinion upon this novel and 
salutary departure from the practice of the Courts. 


Thé anxiety to suppress vexatious actions as speedily as posable 
and to'save the defendant from being harassed by them has been 
so keenly felt by the British Legislature that a special statute has 
beén enacted the provisions of which might well be ‘reproduced 
Ch. 51 of 59 and 60 Vict., S. 1, enacts as follows :— - 


“ It shall be lawful for the Attorney-General to apply to tbe 
High Court for an order under this Act, and if he satisfies the 
High Court thatany person has habitually and persistently insti- 
tuted vexatious legal proceedings without any reasonable ground 
for instituting such proceedings, whether in the High Court or in 
auy inferior Court, and whether against the same person or against 
different persons, the Court may, after hearing such person or 
giving-him an opportunity of being heard, after assigning counsel in 
ease such person is unable on account of poverty to retain counsel, 

_-order-that -no legal proceedings shall be instituted . by. that person 
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Majesty’s Govornment—an aa on the part of the plaintiff which was a 
crime within the meaning of S. 11, Foreign Enlistment Act, 1870—and 
brought this action for damages for various injuries and. losses which 
resulted in the course of that expédition, it was held by the Court of the 
Queen’s Bench (Grantham and Kennedy, JJ.) that a person ‘induced by 
false representations of another, to do an act which was really a crime 
but which by reason of such representation the » Plainpitt thought, was 
neither illegal nor immoral, could bring an action for damages result- 


ing from the act. 
L ° 





Landlord and Penant-—Breach of Covenant—Mistake—Forgetfulngss— 
Equitable reli ef against LOLs i mo 


P ee a 
Eastern Telegraph Comar Limited, v. Dent and Others .. 
[1899] 1 Q. B., 885 O. A. 


In this case it was held by the Court of Appeal (A. L, Smith, Collins 
and Romer, L. JJ.) in confirmation of the Judgment of Kennedy J. 
that where the lessees without the permission of the lessors which they 
were bound to take under the terms of the lease-deed sublet the premises, 
the lessors were entitled to recover possession as on a breach of covenant 
and that neither his forgetfulness nor his bond fide belief that it was 
unimportant could entitle him to any equitable, relief against forfeiture, 





f Practice—Adding defenidaints—D ‘ferent causes sof actiqu— Sitit ie A 
damages. D 


i v The London County Council [1899] 1 Q. B., 
840 ©., A. 


In this case the plaintiff claimed damages from the London County 
Council for the injury caused to his house by the negligent excavation. 
of the land adjoining his ‘house. On a plea by the defendants 
that the Toss was caused by a ‘Water Company in ‘not’ completely 
shutting up their water-main, he applied to make the New River 
Company defendants in the suit. Bigham, J. ordered the joinder 
of the Company in reversal of the order made by the Master. The 
Court of Appeal consisting” ‘of A. D. Smith, Collins- and Romer, L. JJ. 
in its turn reversed ‘the order of the Judge'and held that the cause of 
action: ‘against the two defendants were separate though the resulting 
damage-was the same and that the New: River Company could Rot be. 
joined as defendants'in-the suit. «< i . ee ia car 


1 
e 
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* Mastek and- Z Sorodni Neglect of duly Forgeifulnoss—Diemissal ena: 
Notice.’ ; 


Baster v. London and County Printing Works [1899] ’ 
1 Q.B., 901. 


"Where & a workman in charge of a printing TERR caused damage 
to it to the extent of thirty pounds by his forgetfulness to fix what was 
‘known as the toprider before starting the machine and having been 
dismissed without notice brought this suit for the recovery of two 
weeks’ wages, it was held by the Court (Darling and Ohannel, JJ.) upon a 
case stated by a Metropolitan Magistrate that even a single case of for- 
getfulness in respect to an important thing. might be so grave as. to 
justify dismissal without notice. and. that having. regard to the facts 
found by the Magistrate, it could not be said that the > Magistrate was 
. wrong in dismissing the plaintiff's claim. 


ee 
. 


~ Bankruptey—Administration Order—Executriz paying money in her hands 
to Official Receiver without retaining debi—Mistake—Olaim to be repaid. 


In re Rhoades—Ex parte Rhoades [1899] 1 Q. B., 905. 

In this case the question was whether when an executrix had hand- 
ed over money in her hands belonging to the testator to the Official 
Receiver on an order for' administration in bankruptcy of his estate and 
had claimed to’ prove in bankruptcy for a debt owing to her by the 
- deceased, the executrix could subsequently withdraw the proof of her debt 
and claim. to be paid in full in consideration of her right of retainer in 
ignorance ‘of Which she handed over the whole collections to the Official 
Receiver. It was held by Wright J. that the order for administration did 


‘not: affect the ‘right of the executrix to retain -her debt, that, the mere 


fact of the payment into the hands of the Official Receiver would not 
put an.end to the.right of retainer any more than payment into Court 
or payment to a receiver or payment to a trustee, that though the execu- 
trix sought to prove her debt in bankruptcy, she had withdrawn and 
éould withdraw the proof before any adjudication was made upon it and 
“that she was consequently entitled to claim payee of her debt in full. 


| Negligence Liability of Charterer for defective Condition of Ship. 
“Marney v. Scott [1899] 1 Q. B., 986. 


2 The question that arose in this case was whether when the plaintiff 
“ab, the request of a stevedore engaged by the defendant went on board 


a ship chartered by him and in ‘the course of loading the ship fell from 
a defective ladder and was injured, he could claim damages ‘from the 
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' defendant who was the charterer of the ship. - The defendant contended 
that there was.no contract between the plaintiff and himself, that 
having taken care to ascertain from the owners that the ship was fit 
for service he was not liable to the plaintiff even in tort and that under 
the terms of the charterparty the owner being bound to repair and keep 
the ship fit for service, it was the owner who was liable for negligence 
and notthe defendant, Bigham J. ‘held that the ship having been 
placed at the disposal of the defendant, he was the occupier of the ship 
within the meaning of the decided cases’and that having regard to the 
fact that the ship had just retarned from a coasting ‘voyage, and the 
other circumstances of the case the defendant was in duty bound to’ 
devote some attention to the ladder and other appliances which would 
be used by the stevedore and his- labourers in the act of loading. ‘The 
defendant was therefore held liable in damages to the plaintiff. 


< ee 


Limitation —Tonamey at will—Mortgage by the landlord — Determination 
of the tenancy—Fresh tenancy—3 and 4 Will. IV; Ch. 27, Ss. 2 and 7. 


Jarman. v. Hale [1899], 1 Q. B., 994, 


In 1882 the plaintiff became the owner of the house now in the 
occupation of the defendants. The defendants. were let into possession 

_ in 1883; but no lease or other deed passed between the plaintiff and the 
defendants and no rent was paid. The plaintiff ‘mortgaged the house, 
in 1893 and it is in evidence that the defendants knew of this mortgage 
next year. There was also evidence that the defendants subsequently 

- admitted orally and otherwise chat the plaintiff-was thet owner and they 
were his tenants at will, The County Court Judge held under these 
. circumstances that the original tenancy at will determined on the 
„execution of the legal mortgage and notice of it to the defendants, 
but that since the plaintif? had parted with ‘the reversion no 
fresh tenancy ‘at will'could be found as between the plaintiff and 
_ the defendant, and that \the scit was barred by limitation. -On appeal 
-the Court of ‘the Queen’ Bench (Darling and Ohannel, JJ.) held that 
the County Judge was right in deciding that the tenancy terminated on 






mortgage and notice to defendants, but that he was wrong in supposing 
that no fresh tenancy could 
tenant because the mortgagee 


e created between the mortgagor and the 
ould not be bound by the tenancy so 
; Created and that if a fresh tehancy was proved limitation would run 
. only-from the date of such enancy. They therefore remanded ‘the 
case.fora finding as to whethẹr a.fresh tenancy was in fact created . 
_ between: the parties to the suite . Ie aaa eae 
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Workmen's Compensation Act--Acting in emergency—Accident “ arising’ 
out of or in the course of the employment ”— Compensation. j 


Rees v. Thomas [1899] 1 Q. B., 1015 C. A. 


’Wheré a workman whose duty it was to make a report of the state 
of the mine at an office half-a-mile from the place, got into a fully laden 
tram-cart of the miner and on the horse bolting got down in order to stop 
tlie horse and in so doifig fell and was killed, a question | was raised as to 
whether having regard to the facts that-the workman rode on full 
trucks contrary to the ruje of the mine and that the workman had no 
duty to perform in respect of the horse, the workman could be said to 
have suffered injury in the course of the employment and wheter hig 
wifé'was entitled to any compensation. 


The county Court Judge.held that the workman’s getting into the 
tram was not such serious and wilful misconduct within the meaning of 
the Act as to disentitle the plaintiff to compensation, and that the deceas- 
ed having acted in the interest of ‘his mastor i in'an emergenoy which 
suddenly arose, the accident should be held to have arisen ‘out of or in 
the course of his employment and that the plaintiff was entitled to 


compensation, 


_ On ‘Appeal by the miners the Court of Appeal (A. L. Smith, Collins 
and Romer, L.J.) affirmed ‘this Judgment. Lowe v, Pearson (1899) 
1 Q. B., 261, distinguished, 

Mortgage of reversion —Interest— Foreclosure— Redemption—Limitation— 
Waste by Life-tonant—Damages—Barred debt—Retarner. 


` «Dingle v. Coppen. and Coppen v. Dingle [1899] 1 Ch. 726. 


‘+A testator devised certain -properties to his wife for life and after her 
death to the defendant in fee. The defendant mortgaged his reversionary 
ititerest' to the life- tenant. After her death, hér executors brought this 
action to foreclose the mortgage. The defendAnt submitted to a decree 
fér foreclosure but claimed: damages for waste committed by the life- 
‘tenant. This claim was objected to on the; ground that by submission 
to the foreclosure decree the defendant/had lost all right to the lands 
‘and could not claim damages in respect bf waste. On the other hand, 
it was contended for the defendant that the decree was only an order 
‘nist and that the equity to redeem whiclr the defendant still possessed gave 
him safficient interest to maintain. the qounterclaim. - Byrne, J. was of 
opinion that without offering to redeem ftle defendant could not main- 
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tain the claim but gave leave to’ amend. Thereupone the defendant — 
amended by offering to redeem on payment of the mortgage amount and 
six years’ interest’ minus any sum that might be assessed as damagese 
The claim for damages was based upgn the fact that thongh under the 
terms of the will it was the duty of the tenant “to keep the premises in 
good tenantable repair and condition,” she had ‘allowed the cottages to 
fall into disrepair and the marsh lands to be mown, more than once 
during the course of the year and to be depreciated. On thig amend- 
ment, three new contentions were raised for the plaintiffs. 


1. Though in a decree for foeceloauxé onfy six years’ interest could 
be claimed, where the defendant insisted upon his equity to redeem, he 
ought to do equity to the mortgagee by paying all arrears of interes}-not 
merely those due in respect of the six years before the action. 


2. The plaintiff was entitled to retain the damages in satisfaction 
of certain advances made to the defendant by the deceased which were 
admittedly barred by the statute. 


8, And the defendant was not entitled to damages for the deprecia- 
tion of the marsh lands, as the course of dealing by the tenant was the 
same as and entirely dictated by, that of the testator. 


As to the first contention, Byrne J. held that though in some e cases, 

the opinion had been expressed that there was no difference between a 

case of foreclosure and one of redemption in respect of the amount of 

money to'be recovered, the more correct view was that expressed by 

Kindersley V. O. in Edmund v. Waugh and by Kay J. in In re Marshfield - 

and that where the mortgagor having lost his legal right cOmes into 

court insisting on his equity to redeem he could not be allowed to excuse 

his own default in payi g the full arrears of interest by setting up the 

` mortgagee’s neglect to nforce payment of it, 


On the second contention, he held that there was no such lids 
of retairier recognised, by the law, that if such a claim were admissible 
at all, it was admissiblé-ns set-off either legal or equitable and that the 
party having rightly admitted that this was no case for set-off, the 
claim to retain damages for a statute-barred debt was not sustainable. 
Courtenay v. Williams, 3 Hare 539 and Jeffs Y. Wood, 2 P, Wms., 128 
discussed and distinguished. 


On the last point Byrne J. songane for the executors, being of 
opinion that theg tenant for life was not bound to take more care than 
the testator himself and that having guided herself entirely by the 
practice of the testator she was not liable in damages to the reversioner. 


—_—— 


K 
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Mortyage--Equity of Redemption, fetter on—Notice to pay of 
principal. 


Stanley v. Wilde [1899] 1 Ch. 747, 

The sub-lessee of a theatre who had an option to purchase the lease 
from the lessee on payment of £2,000 within a particular time arranged 
with a stranger for a Joan of £2,000. It was agreed between the . 
sub-lessee and his lender that.as soon as the lease right was acquired it 
should be mortgaged to him and a legal mortgage of it executed 
providing for, among ‘other things, the payment of the loan with 
interest at 6 per cent. and a third of the net profits -of the theatre and 
for the payment of the money in twenty quarterly instalments of £100. 
The.mortgage was to secure not only the repayment of thé £2,000 with 
interest but also to secure the payment of all other moneys payable by 
the covenant, so that the mortgage was not redeemable on payment of 
‘the principal with interest but must continue to subsist to the very end 
of the lease in order to secure the payment of the proportion of the 
profits. Some of the instalments were in arrear and the’ mortgagee 
gave notice requiring the payment within three months of the whole 
amount with interest. He was asked to withdraw the notice bat 
refused to do so. Subsequently on payment of the instalments in 
‘arrear, the mortgagee offered to withdraw his notice but now the 
mortgagor insisted upon paying him the amount due. The money was 
tendered but the creditor refused to accept the money. The mortgagor 
now brought this suit to redeem on payment of the amount tendered. 
Tt whs cantended for the defendant that the transaction was in substance 
a scheme for sharing profits and not really a case of mortgage, that even 
if ib was a mortgage and the covenant to pay, profits was an illegal 
restraint imposed upon the equity of redemption, the covenant was. 
invalid only so far as it affected redemption and was valid as a mere 
money claim and that the defendant should be allowed to withdraw _ 


his notice. 


Byrne, J. decided that the case was substantially one of mortgage, 
that the agreement to secure the payment of aia of the profit 
rentaliby the mortgage (See [1898] 2 Ch. 307, 322) was according to the 

` rule laid down in Biggs v. Hoddinott an illegal restraint upon the equity 
of redemption, that there was no authority to show thata provision ' 
restraining ‘the right to redeem was enforceable except so far as it - 
clogged redemption and that on the analogy of the cases of notice to 
quit, it must be held that the mortgagee could not aftér once insisting US 
upon being paid, go back upon it without the consent of the mortgagor. Re 
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- Waill—Gift—to aliatu witness—Oodicil I eed 
codicil attested—Legacy, validity of.’ 


In re Trotter—Trotter v. Trotter [1899] 1 Ch. 764. 


In this case the question was whether when a legatee under the 
terms of a will and two codicils, had attested the will and the second 
codicil, he could take the legacy as directed by the will. It was esta- 
blished by the case of Anderson y, Anderson, L. R. ‘13 Eq. 381 that though 
a will was attested by the legatee, the repetition of the gift in a codicil 
amounted to a republication of the will ‘and that since the legatee was 
not an attesting witness to the codicil, he could take the legacy. In 
this case there was the additional fact that subsequent to the date of the 
unattested codicil on which the legatee could rely according to Anderson 
v. Anderson, there was another codicil republishing the will and the - 
codicil with certain modifications which the legatee had attested. The 
question was whether this made any difference. It was held by Byrne, J. 
that it made no difference, that the true test was whether there was 
any one instrument to which the legatee could point out as conferring a 
valid legacy upon him and that since there was in this case, one instru- 
ment, namely, the first codicil when makes a valid gift, the legacy could 
be recovered. 


_ Minor—Apprenticeship— Benefit of the Minore 
Green v: Thomson [1899] 2 Q. B., p. 1. 
The question in this case was whether an apprenticeship *deed by 
which it was provided that ths apprentice should serve for a term of 
five years excepting the usual Lolidays and days on which the business 
ofthe master might bè at a standstill through any accident beyond.his 
control and the master should pay wages and instruct the apprentice 
excepting on such days, was valid or whether it was void as not being ~ 
for the benefit of the minor. It was held by the Court of the Queen’s 
Bench (Darling and Channell, J.J.) to which it was referred by the 
Justices of the County of Derby that the true rule was ‘that stated by - 
A, L. Smith, L.J. in Corn v. Mcithews [1893] 1 Q. B., 310 at p. 316, to 
the.effect that if the provisions of the will were so manifestly to the 
disadvantage of the minor as to make it.unfair that he should be bound 
by it, the deed should not be enforced, that as laid down by the above 
" ease if the Master had the right reserved by the deed to dispense with 
the-infant’s services-at his will and pleasure it would be injurious to the 
interests. of:the minor to enfarce such a contract but that a provision 
that the minor should neither work mor receive wages: for the dayg 
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during which bisiness had to be stoppéd through an accident beyond the 
master’s control was not so unreasonable nor so disadvantageous to the 
infant as to be incapable of enforcement. 


Reports of Bankruptcy and om pany Cases, Vol. VI, Parts and 


2, (in Exchange). 


E OTTINGS AND. CUTTINGS. 


We beg to aplpomiedee with thanks receipt of the following 
publications + 


Sind Sadar Court Reports, Vol. 1., No. 2. (in exchange.) 
“Tho Bombay Law Reporter for August (in exchange). 

‘The Albaay Law Journal for August (in eachange). 

The Caleutia Weekly Notes for August (iù cachangé). 

Thé Allahabad Weekly Notes for August (in eachange). 

The Green Bag for August (in exchange). 

Thé Canadian Law Times for August (in exchange). 

The Canada Law Journal for August (in exchange). 

The last Oriminal Sessions of the High Court added añother case 
to the long list of Européan offenders who having caused the loss of a 
native life have escaped the penalty of the law. It was admitted for 
the prisoner that his pistol went off and caused the death of the man 
who was startding in front of him. The plea was accident. It is 
unnecessary for us to recapitulate the history of the case; and we do 
not*car@ to enquire whether or not there was an attempt to commit 
rape on the unfortunate girl. But the fact remains that the deceased 
man interceded and he was shot dead, The law presumes that under - 
the circumstances the death was caused intentionally, The plea of 
accident was for the prisoner to establish. The jury consisting mostly 
of Enropeans, after the prosecution evidence was over and the Doctor 
examined for the prisoner proved the girl was still a virgin, without 
waiting to hear the prisoner’s evidence as regards the plea of accident, 
if he had any, or the Judge’s charge which would have pointed ont 


‘that it was for the prisoner to establish his plea, stopped the further 


trial by a unanimous verdict of “ not guilty.” There is no doubt that 
the jury were quite wrong in thus interrupting the trial even assuming 
that they would be justified in an ultimate verdict of acquittal. 


There is no provision of Jaw for the jury to terminate a trial before 
all the stages are gone through; and a very essential part of the 
Sessions trial is thé charge of the Judge to the jury. No doubt the 
jury have fo decide in the last resort the issue of -murder or. death by. 
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accident and that they are to do only after the Judge has simmed 
up the case. Supposing the Judge pointed out in his summing up 
cogent reasons for a conviction calculated to make an impression upon 
the mind of any jury, how can it kesaid thata verdict given before 
such a charge was heard was proper. It seems to us also that the 
learned Judge who presided at the trial was not right in accepting the 
verdict. Hg should have told the jury to wait until the charge was 
delivered. If the learned Judge was himself of opinion that the 
prisoner was innocent and that his semming up would only explain the 
reasons for that conclusion it might be thought that that labour was 
stpererogation. Even in that view, it appears to us that the procedure 
laid down by the Code should have been conformed to. But ine the 
absence of any material evidence of accident, the Judge himself would 
have been bound to point out thas the burden which hiy upon the 
prisonér had not béen discharged. 


Whether there was a miscarriage of justice in this case or not, we 
have no doubt that there has been a material error of procedure. We 
feel very little doubt that if the Crown Prosecutor placed the case 
before the Advocate-General, the latter officer would feel compelled to 
state a case to the full Court for its opinion. The conviction of 
prisoner O’Hara was set aside by the Full Bench of the Calcutta High 


Court upon a case stated by the Advocate-General of Bengal. We do. 


_ not see why the acquittal of Gunner Love should not be set ‘aside by the 
Full Bench of the Madras High Court upon a case stated sla the Madr as 
Advocate-General. 

m j 
The Sixty years’ rule for Indian High Court Judges :—We think the 


rule laid down by the Secretary of State that Judges of Indian High ` 


Courts should be compulsorily retired at sixty is objectionable “from 
several points of view. We have been very much amused to be told 
that the Secretary of State is negotiating with each man before appoint- 
ment for a promise on his part, in writing we suppose, to retire at the 
appointed time. We wonder whether there is nobody to tell the Secre- 
' tary of State that Indian Judges hold office during Her Majesty’s 
pleasure and that it is competent to him to signify that pleasure when 
a High Court Judge passes his sixtieth year. There is no necessity for 
a contract to enforce the sixty years’ rule under the law as it stands. 


The question is whether the rule itsélf is “wise. Itis a matter of 
every day occuirence that men are appointed judges ih England at sich 


ripe ages as sixty and sixty-five; and they hold the judicial office till _ 


they are even past four score years,. Englishmen appointed ' judges iù 


o 


>t 
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` India. do not seem to be more short-lived than their brethren in England. 


It ought always ‘to be possible for the Secretary of State without any 
hard and fast rules to retire a judge when his powers have begun to fail. 


Most English J udges in India retirg of their own accord before they are. 


sixty or they have earned their full pension as Judges of the High Court. | 
We have rarely known an instance of any English Judge in India . 


who continued to hold office after his mental or physical energies 
have begun to fail; nor ‘has there been any instance of a native of India 
of that description. The only instance of physical debility was that of 
Sri Romesh Chunder Mitttr who retired in consequence at the early 


age of 50 or 51. We cannot, therefore, see any justification for the rule’ ` 


in the past history of judicial careers in India. 


The office of judge is one to which the holder of it shania’ bring 
the wisdom of age and experience; and ripe years are, therefore, a 
most important qualification for the office. Once the rule is. made 
that a judge should be retired at sixty, it follows that appointment 


should be made at such an age as would enable the holder of the, 


office to stay in it sufficiently long to entitle him to the pension of a High 


Court Judge. As the full period of pensionable service is eleven and a.. 


half-years and there will always be two or three years of furlough when ' 


there is‘no active service a person should be appointed judge ordinarily . 
before he is forty-five. It is not always possible to find men below: `’ 


forty-five who by their qualifications and standing at the bar are likely 


x 


to prove acquisitions to the Bench, Take the case of the seats that are . 


filled” by ħatives. Ifthis rule had been in force, it would have been 
impossible for such excellent appointments as those of Mr. Justice 


Subrahmanya Aiyar and Mr. Justice Ranade to be made.. The rule will. 
rendgr the appointment of eminent Indians at the bar to the High’ 


Court Bench impossible; and’ nobody will deuy that this is a result - 


much 't0.be deplored. 


Again, it is not every person that is appointed to the-office of 


judge that cares to serve long enough to earn a pension. To make an. - 


assumption that every person appointed to the office should be able 
to qualify himself for full pension and appoint, therefore, only those who 


are below forty-five overlooking the claims of abler.seniors is to lower - 


the prestige of. the judicial office and to reduce the occupants in the - 
estimation of the public. We trust that this new experiment will-- 
not’ be long continued to the detriment of the administration. of - 


justice in the country. 


ar a ee ? + * 
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ut. Working of the United‘ States Supreme Oort. 
` United States Supreme’ Court Justive Hon, David Brewer, in 


an article in the Kansas City Lawyer, gives a most interesting insight 
into the workings of the Supreme Court, from whioh we quote the 
following :— $ . i 

l “Let me give an insight into the way business is transacted in this 
Conrt. ` Five days, as I have said, are given each*week to the hearing of 
arguments, the court convening promptly at 12 and adjourning as 
promptly at 4, and these hours are fully éccupied by arguments of counsel. 
Everything is placed before us in print, records and briefs,. each justice 
having a copy. On Saturday we meet for consultation, and the cases 
argued during the week are brought up for discussion. Hach “justide i is 
expected to have made full examination of each record and the questions 
involved before that time, and if any one has not done so the considera- 
tion is postponed one week or until all are ready. As to the vigor and 
earnestness of these discussions I can only say that I have never known 
anything to equal them., Ofttimes cases are continued from Saturday. 
to Saturday for further discussion and consideration. When discussion 
ia at an end the roll is called and a vote taken. Each justice is entitled 
toa book in which is entered on each page, under a blank-space for 
writing the title of a case, the names of all the justices, by means of 
which he may, if he desires, keep the vote of every justice in every case. 
T can by turning back to the books which I possess ascertain the vote 


of every. justice in every case that has been considered and determined ` 


since I have been on the bench. It often happens that | differences of 
opinion which are indicated by the vote do not appear in the result as 
announced from the bench, for they who in fact dissent do not consider 
that question of sufficient importance to publicly record such dissent. 


Saturday night the chief justice, to whom is assigned the duty” of - 


distributing the cases among the justices, sends around a slip- showing 
what cases he has assigned to each justice for the writing of the opinion 

of the court. This duty of assigning cases ‘is a most delicate one, and 
could, if unwisely discharged, provoke no Little irritation. To the great 
crèdit of the present Chief Justice be it said that no one could be more 
fair and wise than he in such distribution. Up,to the time of receiving 
this slip no one knows what cases he will be called upon to prepare the 


opinion in. Thereafter, at‘such time as he has at his command, 


2 


outside of the hours of session, he writes the opinion. When written — 


it is sent to the printer ; nine copies are stricken off, one given to each | 


of the justices, by whom itis examined, criticised and-returned with 
the criticism to the writer. After this it is again brought up in 
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conference; the suggestions and criticisms are considered and approved, 
or rejected, These criticisms run both to the matter of argument and 
style, things omitted and things inserted, and ofttimes the corrections 
are so far-reaching that the opipion as finally announced bears little 
resemblance to the one originally prepared. When upon this action the 
opinion has been placed in such form as is acceptable to the majority, ` 
it is ready to be announced on the succeeding Monday morning. "the 
Albany Law Journal. 
# 

Condition of Oourts in England :—The condition of the Courts 
goes from bad to worse. Only, four Judges were sitting in the 
Queen’ s Bench Division yesterday, and not a single jury case was in 
the list. Mr. Justice Darling and Mr. Justice Phillimore formed a 
Divisional Court, Mr. Justice Mathew sat in the Commercial Court, 
and Mr. Justice Wright was, engaged with the Railway and Canal 
Commissioners. 

The absence of Lord Justice Rigby from the Court of Appeal— 
due to illness more serious, we regret to learn, than the newspaper 
reports have indicated—has made it necessary for Lord Justice 
Smith to announce that probably no further final appeals will be taken 
in Appeal Court II this side of the Long Vacation, unless the parties 
agree to have them heard by two Judges. It will be interesting to 
observe whether the parties to appeals will thus be pressed into 
consenting to have them tried by two members of the Court. The 
continued growth of arrears in the Court of Appeal makes it necessary 
that some change in its constitution should be made without delay. If 
it is undesirable that the Law Lords should be added to the ex-officio 
members of the tribunal, why cannot retired J udges be made competent 
tosit with the Lords Justices whenever there is pressing need for their 
assistance. Sir Edward Fry has recently been sitting with the Judicial 
Committee of the Privy Council. His services would have been far 
more useful i in the Court’of which he was:once a member. —The London 
Law Journal. ‘ 

a"s 

Contempt of Oourt:—Lord Watson, in giving aim in the 
St. Vincent contempt of Court case, made a noteworthy statement 
as to the position of Judges who are attacked in this country. 
‘Committals for contempt of Court by scandalising the Court itself 
have,’ he said,’ ‘become obsolete in England!’ Our Judges are 
not slow to resent any attempt to interfere with the administration 


‘of justice by means of public comments on pending cases, but 


they are prudent enough to leave to public opinion any attacks 
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made upon themselves. An occupant of the Bench who-is assailed 
in a -newspaper on account of the manner in which he discharges 
his judicial duties has the ordinary right of ‘a citizen to bring 
an: action for libel against his assailant, but his power to punish him 
‘summarily for contempt of Court has, according to -Lord Watson, 
become obsolete. This statement is certain to survive the interest 
that attaches to the particular proceedings ‘in which it was made. 
Lord Watson was carefal ta remark that * the power that has 
become obsolete in England may be useful in 2 Colony with a 
population of a’ low order of intelligence ;® but itis evident that 
the Acting Chief Justice of St. Vincent, in seeking to uphold the 
dignity of his Court, did much himself to impair it. He seng. to 
prison for fourteen days a member of the Bar who presented to a 
local’ library a copy of a newspaper’ which contained a vigorous attack 
upon the manner in which the Acting Chief Justice discharged: his 
duties. Mr. McLeod, who was ignorant of the contents of the newspaper 
when he handed it to the librarian, appealed to Judicial Committee of 
the Privy Council, which has allowed his appeal with costs. It is to 
be hoped that his successful protest against a remarkable piece of judi- 
cial tyranny will prevent other Judges from holding an exaggerated 
notion of their own dignity. 
* * x 


The chief contribution of West Indian Judges to the Law 

of England appears to be a series of leading cases on contempt 
of court. We do not know whether this arises from the ag$res- 

` siveness of the Colonial Bar, the American freedom of the Colonial 


Journalist, or the earned leisure of the Bench, which permits it’to treat . 


seriously mere trifle, In M’Dermott’s case, L. R., 1 P. C., 260; L. R. ,2 
P. 0., 341, the publisher of a paper in British Giani was sentenced to six 
months’ imprisonment for comments on the administration of justice in 
the Colony. An appeal to the Judicial Committee was dismissed on the 
ground that the Court below was a Court of Record, and has a, dis- 
cretionary power to commit which was not the subject of appeal.. This 
opinion seems not row to pravail, or rather committal for contempt is 


treated a criminal matter, and special leave is given in exercise of the: 


prerogative in criminal cases; but this appears to be done only where the 
original order is bad in form or substance (see In re Wallace, 36, Law 
J. Rep., P. 0.9; L. R., 1 P. C., 288, and Inre Pollard L. R., 1 P. C., 


106). In a reference from the Bahama Islands (In re Moseley, 62 Law. 


J. Rep., P. C. 79; L. R. (1593) App. Cas. 138) it was established that 
, contempt of court is criminal, and can be pardoned by the Governor of 
4 
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the Colony. he then Chief Justice of -the' Colony had by his counsel 
argued to the contrary. _ The latest precedent is perhaps the strangest. 
An article was published in a Grenada newspaper ‘reflecting on the 
judicial conduct of the Acting-Chief Justice of St. Vincent. A.barrister 
in St. Vincent, correspondent of the paper, but not the writer of the ` 
article, lent.the public librarian of Grenada a ‘copy of the paper, not 
. having read its contents. For this act he was committed by the Acting 
Chief Justice for contempt. Onappeal the Judicial Committee have 
held that no contempt in fact was committed, as the appellant did not 
intend to publish the matter complained of and was under no duty to 
make himself acquainted with the contents of the paper before he 


handed it-over :—The London Law Journal. 


* 
. $+ 


The following is taken from an article on.“ The Ethics of Advo- 
.cacy ” that appeared in the latest number of the Law Quarterly Review. 


Every advocate is bound by an ‘unwritten but stringent bond.of 
‘ethical obligation to take no undue advantage of his tribunal... Some 
‘advocates have stronger individualities, and, fortunately or unfortunately, 
are-sometimes better lawyers than some judges before whom they appear. 
But there are no circumstances in which a counsel is justified in deliber- 
ately misrepresenting the law, either in matters of principle, precedent, 
or practice to a judge who has a weak personality, or who is more 
ignorant than he ought to be, or who is new to his work, or who is 
unfamiliar with a particular branch of legal knowledge in which the 
advocate happens to-be an expert. It goes without saying that he must 
‘not cite,or rely upon as existent, a statute which has been repealed ; nor 
inform the Court that a statute cited by his opponent has been repealed 
when he knows that it has been subsequently enacted; nor quote as an 
‘authority a decision which he knows has been expressly overruled. The 
caustic and cynical snub blandly administered to an adventurous advocate 
of this kind.--I believe by Lord Westbury—‘ Avoid fallacious reasoning: 
you are sure sooner or later to be found out. Moreover, never mistake 
the law ; the facts are always at your disposal,’ is not without its signifi- 
cance. - Nothing can ever justify the distortion of known facts ; but to 
misrepresent the law may have as evil consequences as to.pervert the 
‘facts. Legal and commercial business alike are conducted on the footing 
‘that legal principles and rules established by legislative or judicial 
authority, or by time-honored custom, will be respected by the adminis- 
trators and practitioners of the law. Stare decisis isa rule the indiscri- 

. minate departure from which would entail the most serious consequences. 
Conveyances are framed , wills made, titles quieted, and business generally 
transacted. on the:strength of established decisions. Courts, therefore, 
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are not to bé misled nor inveighed into wrong judgments by the misplaced 
ingenuity of advocates in order to gain victories for their clients in 
particular cases. If such forensic practices were to obtain generally, 
truth would be dishonoured and: justice dethroned just as much as by 
the evil arts of suppression, distortion, mutilation and- invention, which 
are universally regarded as indefensible in dealing with matters of fact. 
ee R f ; 
Tardy. delivery of Judgments :—The striking instances of the tardy 
delivery of reserved judgments have occurred within the past -few 
days. The case of The Lord Advocate v. Wensyss and others, in which 
the posthumous judgment of Lord Herschell was read, was argued 
in the House of Lords on December 15, 1898. More than seyen 
months, therefore elapsed between the hearing of the appeal and the 
delivery of the judgment. The Judicial Committee of the Privy Council 
gave judgment’ on Tuesday in the case of Cox and Another v. Sprigg in 
` which the arguments were concluded’ on December 7:—The London 
Law Journal. 
À ate f f 
Posthumous Judgments :—A posthumous judgment, though it cannot 
be counted in the event of a division of opinion among the Law Lords, 
is not a novelty in the House of Lords; Lord Herschell is not the only 
judge of whom it may be said, ‘ He being dead yet speaketh.’ . Shortly 
after the death of Lord Campbell in 1861, a judgment he had written 
was read by Lord Brougham. A more modern precedent is not 
wanting, The late Lord Justice Chitty sat last January, in the Court 
of Appeal with, Lord Halsbury and Lord Justice Smith, and heard an 
appeal in which, judgment was reserved. He died before the decision 
of the Court was delivered, but his written judgment was read by. Lord 
-Justice Smith, and, with the consent of Counsel, was made part of, the 
decision of the Court the technical difficulty, that arose in the Court 
-of Appeal being overcome by giving the order of the Court’ the date on 
which the appeal was heard :—The London Law Journal. 


% 
x * 


Agency—Insurance Policies—Watver of condition:—An Insurance 


` Agent accepted overdue premiums from the insured in several instances. 

Held, that forfeiture for non-payment of a premium when due may be 
‘thus waived although the policy expressly states that no waiver shall be 
valid unless in writing signed by an officer of the Company. James v. 
Mutual Life Association, 49 S. W. Rep.,'978 (Mo). 


`> T A contrary result has been reached in the casé of an express waiver 

by an agent, on the ground that knowledge by the insured of the terms 
OF his policy is to be presumed and that therefore the principal cannot 
u 
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be held since the agent has clearly exceeded his authority. Smith v. 
Nigara Insurance Company, 60 Vt. 682; Quinlan v. Providence Washing- 
ton Insurance Company, 133, N. Y,, 356. The decisions in accord with 
the principal case do not question this well settled doctrine of agency, 
but either decide that such a restriction in a policy is inoperative 
because inconsistent with the rule of law that there may be a waiver by 
parol, or find an estoppel arising independently of the agent’s authority. 
Dwelling House Insurance Company v. Dowdell, 55 Ill. App. 622; 1 Joyce 
Ins., S. 43. The exact ground of the decision in the principal case is 
not clear but it may welb be supported on the second reason suggested. 
The insurer must have known of the overdue payment of the previous ' 
premiums, and, having made no objection should be estopped from 


insisting on the forfeiture:—Harvard Law Review. 
$ * 


Contracts—Oonsideration—Forbearance,—Held that. a forbearance to 
Sue upon a groundless claim is a gufficient consideration to support the 
promise of a third party to pay the amount claimed. Di Iorio v. Di 
Biazio, 42 Atl. Rep. 1114 (R. I.) ; 

_ The Court here adopts a doctrine which was first laid down with 
respect to cases of this kind in Callisher v. Bischof Sheim, L. B., 59 B., 449. 
There is no intimation in the opinion of the Court that to constitute a 
sufficient consideration to support a promise the thing done by the 


' promisee must be a legal detriment to him. The case is, therefore, 


directly in line with the position taken in 1.2 Harvard Law Review 515, 
that in the present state of the authorities consideration should be defined 
to be “ any actor forbearance by one person given in exchange for the 
promise of another.” See 12 Harvard Law Review,.p. 276.—Harvardl 
Law. Review. a ; 


# . 

* Property—Percolating Waters—Right to withdraw :—The city built 
extensive wells which drew off the water percolating through the 
plaintiff's land, thus rendering it unfit. for crops. Held that the defend- 
ant was liable for the damage done. Porbell v. City of New York, 56 N. Y. 
Supp. 790 (Sup. Ct. Sp. Term). 

This decision is contra to Chasemore v. Richards, 1 H. L, Cas, 349, but 
follows the only American case in which the exact point has been adju- 
dicated. Smith v. City of Brooklyn, 46 N. Y. Supp. 14L. The Court 
lays down the general doctrine that the right to percolating water com- 
prises only the right to use it in the owner’s land. But by the weight 
of authority the right to such water i is absolute, Acton v. Blundell, 12 M. 
and W., 824; Chatfield v. Wilson, 28 Vt. 49. And moreover, while the 


principal case asserts that it is the subject of correlative rights it rejects 


the only logical conclusion, namely, that the reasonableness of the user ig 
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the measure of those rights. Bassett v. Salisbury Manufaéuring Company; 
43 N. H., 569. The actual result, however, accords with the view taken 
by the New Hampshire Court, andina jurisdiction where the question 
is still open that view might well be followed, The ends of practical 
justice and convenience can only be reached by restricting to reasonable 
limits, the right to use percolating water, nor does such restriction seem, 
inconsistent with the land-owner’s natural nights: 


An Injunction against Visiting a Woman. aa injunction against 
visiting another man’s wife or writing.to her or in any way communi- 
cating with her was recently sustained by the Texas Court of criminal 
appeals. The decision was made in a habeas corpus proceeding for 
release from imprisonmént for contempt of court by disobeying-the 
injunction, The prisoner boldly attacked the injunction as an infringe, 
ment upon his constitutional right to freedom of speech and the pursuit 
of happiness, but the court did not so consider it, The chief contention 
was that a purely personal right could not be protected by equity ; but 
the court, quoting at some length from the note in 37 L. R. A., 783, held 
that such contention is not supported either by reason or by the actual 
practice of equity courts. While the general rules of equity were 
deemed sufficient to support the injunction, the court called attention to 
Tex. Rev. Stat. art. 2989, authorizing an injunction whenever relief to 
which a person is entitled “ requires the restraining of some act pre- 
judicial to the applicant. .” In this case the plaintiff sued for damages on. 
account of a partial alienation of his wife’s aifeotions, pad one an 
injunction to prevent a further alienation. Su 


_, But the rights of the woman in the case remain to’ be considered: 

‘She is not mere property of her hasband which he can have sequestered 
or put into the hands of a receiver. She is herself a person with rights 
and “troubles of her own.” Whatever may be the husband’s remedies 
as against third persons, has he any right to hedge up her freedom ? 
The English case of Reg. v. Jackson (1891) 1 Q. B., 671, denied the 
right of a husband to confine his wife in his own house in order to give 
him an opportunity to regain her affections and prevent her from coming 
under the influence of her relatives who might alienate her from him, 

But a wife’s freedom of action is in some degree limited by injunctions 
to keep other people from communicating with her. Precedents showing 
that the courts may award injunctions against courting a ward of court 
do not apply to a married woman of full age. If, at her husband’s suit, 

another man may be restrained from’ visiting her, then it would seem 
that at her suit her husband might be restrained from visiting another 
woman, and that woman restrained from receiving his visits: We should 
go toward: government by injunction at a rapid rate if courts could 
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interfere with the-liberty of persons of full age and sound mind by 
regulating their social relations. and restraining them.from having 


communication with each other in order to keep them from i improper 
influences.— Oase and Oomment. 


Parent and Ohild.—An illegitimate child of an unmarried man and 
a married woman is held, in Ives v. McNicoll (Ohio) 45 L. R. A. 772, to 
be legitimated by their subsequent marriage after the mother’s divorce 
from the husband, by virtue of a statutory provision for legitimation by - 
marriage of parents. The fact that the mother was married at the time 
of the birth of the child iə held immaterial. —Oase and Comment. 


His wit saved him.—Detroit P to have a lawyer who was shrewd 
enough to show contempt of court without incurring danger of the 
penalty that would have been visited upon an offender less diplomatic. 
He was at one time being. heard in an important matter before thé 
Supreme Court, and made an assertion which elicited from one of the 
judges: “ That is not the law, sir.” 

“ Pardon me, your honor,” with a deferential bow, “ it was the law 
until a minute ago. Now we accept a new principle established by ` a 
supreme authority.” 

On another occasion he was ‘reading from an imposing looking book 
in support of a position that he had taken upon a legal question. 

« Just a moment,” interrupted the supreme justice himself; “ do 
you mean to say that you are reading good law? ” 

“Not at all, your honor ; only Supreme Court decisions.” 

the most cutting thing he ever said to this same court was dust 
the consfderation of a desperate case in which he had not a leg to stand 
upon. He made a bold contention which was s fallacious but plausible 
from beginning to end. 

e“ Blank,” said the court severely, “ I would not try to convert the 
average justice of the peace with such an argument as that.” — 

“Nor I,” was the quick response, “ but I had what I considered 
reliable information that none of the honorablé members of this hono- 
rable court had ever served in that capacity.” . 

“You have practised before me for years, Blank,” said a circuit 
judge at one. time, “and this is the first time yon have shown contempt. ”’ 

s «Yes, your honor,” answered Blank, “ I have wonderful pelfcontrol | ad 
—Hxchange. —The Albany Law owr nak: 

** 

Two Types of Judicial. Opinion.—T wo eminent Araseankassiis jurists, 
now.on the bench, illustrate in their written’opinions two widely con- ` 
trasted forms of judicial utterance; says the New York Law Journal. 
The opinions of Mr. Justice Gray, of the’ Supreme Court of the United 
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States, are very. voluminous. The reader may safelyerely upon his 
having cited every authority of importance bearing upon a case in which 
he -writes. Moreover, the previous decisions are not shoveled in indis- 
criminately with the cheap affectation of erudition characteristic of 
ambitious but dull judges. The current of authority i is systematically 
marked out, and the cases of great significince are conscientiously 
analyzed and their precise bearing and weight indicated. Finally, there 
is displayed original reasoning power of a igh oxder, which enables the 
author not only to classify and assimilate, but also to evolve practical 
conclusions, which always command regpect and usually concurrence of 
- conviction, Mr. Justice Gray’s opinions aré scientific, legal essays, 
taking the case at bar as a timely text, and in the end deciding it. These 
compositions undoubtedly belong to what may be called the old school of 
judicial composition. They hark back to earlier American times, when 
the volume of litigation was small, but judges had all the time there 
was, and when the distinguishing of inapplicable English precedents 
and the creation of an American jurisprudence, founded upon, but-not 
identical with, the English common law, were important judicial fune- 
tions. The greatest quality of John Marshall’s genius was his instinctive 
perception of what should be taken and what should be modified or left, 

The opinions of Mr, Justice Holmes, of the Supreme Judicial Court 
of Massachusetts, unlike those of Mr. Justice Gray, are cast upon the 
English judicial model. He takes it for granted that his readers know 
or will look up the general law of the subject down to date, and consi- 
ders only such cases as may directly affect the point at issue. To show 
with what acuteness he discriminates and selecta would be entirel y super- 
fluous. . Though.on the great question of the proper attitude and policy ` 
of American courts toward so-called “ Labour” controversies Wwe radi- 
cally disagree with him, we heartily admire his judicial strength and 
usual sanity of view, being the juint product of well-digested earning 
and.thoughtful common sense. 

As to the respective types of judicial opinion, the one for which 
Mr. Justice Holmes stands 1s to be recommended as a general model. 
Tn such a tribunal as the Supreme Court of the United States, which, for 
the Federal Courts and for many classes of litigation arising in State 
courts, exercises final appeliate jurisdiction, an exhaustive historical and 
‘analytical essay is sometimes’ legitimate and valuable.’ Occasionally 
also‘in supreme State tribunals such a production may be desirable. 
But, for the ordinary run of cases, it behoves a judge to begin where 
his predecessors left off and go on from that point. Only by following 
this method can the appalling increase of volume of the reports be kept 
down. Too many long opinions are merely padded for pedantic display, 
or represent the result of the judge’s study of principles that are really 
‘trite, but happened to be unfamiliar to him.—The Albany Law Journal, 
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e NOTES OF AMERICAN CASES. 


` A drawee bank which pays the good-faith holder of a forged check 
on which an indorsement is forged is held, in First National Bank v. 
Marshalltown State Bank (Iowa) 44 L. R. A., 131, to have no right to 
řecover back the money paid. 


Par 

A: very striking application of the rule ak. a bank is not liable for 

negligence of a notary employed by itis made in First National Bank 

v. German Bank (Iowa) 44 L. R. A., 133, where a bank is held not to be 

liable for the negligence ef its agsistant cashier, who was a notary pub- _ 
lic in failing to give proper notice of the dishonor of an inland draft 

which the bank held for collection. 


: +x 
; Members of a trade association who ee to induce or compel 
other persons not to deal or enter into contracts with one who will not 
join the association or conform his prices to those fixed by the asso- 
ciation are held, in Doremus v. Hennessy (IL) 43 L. R. A., 797, to be: 
liable for the injuries ¢auséd to him by loss of business resulting from 
such-combination. 
ae 
. The withdrawal of patronage from a nandon by members of an asgo- 
danon by concerted action is held, in Boutwell v. Merr (Vt.) 43 L. R. A., 
803, to be illegal when their concert of action is due to the coercion of 
a by-law imposing a fine or penalty upon any member who violates it, 
and the fact that they-voluntarily assumed the obligations of their asso- 
ciation is held not to relieve the lia from its coercive effect. 


ane 

Publication pending trial of an action, of an article concerning the 
cause, which is calculated to prejudice the jury and prevent a fair trial, 
is beld, in Telegram Newspaper Oo. v. Oom. (Mass) 44 L. R. A., 159, to 
gonatt ké a contempt for which a corporation may be criminally liable; 


* 
* * 


‘An unusual case as to what constitutes a sitting of a judge in a 
cause is that of State, ew rel. Hezel y. Bland (Mo.) 43 L. R. A., 845, 
where- it is held that a judge sat in the cause so as to be entitled to dis- 
sent from the decision and cause the case to be certified to another court 
on the ground of a conflict of decisions, although he had had no consul- 
tation with the other judges on the merits of the case but was on the bench 
when it was argued and submitted, and agreed to the withholding of the 
decision for a time, and, when that was rendered in his absence, sent to 
the judge who wrote the opinion a memorandum stating that it conflicted 
with another decision and that a motion for rehearing ought to be granted, 
‘and also fileta dissenting opinion, while he was also on the bench 
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but not consulted when motion was overruled by assocfates in accord- 
ance with a previous understanding between them, of which they had 
notified him.- ; . 

a 

Jurisdiction to inquire into and control the internal management 
of a foreign corporation is denied in Oondon v. Mutual Reserve Fund 
L, Asso. (Md.) 44 L. R. A., 149, in which an injunction against an assess- 
ment upon a-member by a foreign corporation w&s refused. 

Proof of a signature by mark is held, in Wienecke v. Arbin (Md.) 
44 L.R. A., 142, to be insufficiently emade nearly twenty-five years 
afterwards by testimony of an attesting witness that he certainly saw 
the signature made or he would not have put his name there, when he 
is unable to recall the circumstances or the place of the alleged signing,-— 
especially when there is no proof that the maker of the instrament made 
or authorized its delivery, or that it was read or explained to the 
maker, who could not read. 

+ # 

An ordinance prohibiting hackmen and draymen from stopping 
their vehicles on certain streets except when actually engaged in re- 
ceiving or delivering passengers or goods-is held, in Fæ parte Battis 
(Tex.) 43 L. R. A., 863, to be in excess of charter authority to prevent 
the encumbering of streets, N 

; eK 

A claim of duress as ground for annulling a marriage was rejected 
in Collins v. Ryan (La.) 43 L. R. A., 814, where the proof was that a 
reluctant and passive consent to the performance of the marriage cere- 
mony was yielded by the husband under pressure brought to bear ypon 
him because it was his duty, ander the circumstances, tomarry the girl. 
The other authorities on duress to avoid marriage are collated in the 
annotation to this case. 


* 
* * 5 


A policy of insurance on a steam fire engine, hose pipe, and hose 
cart while located and contained in a fire engine house, “and not else- 
where,” is held, in L’ Anse v, Fire Association (Mich.) 43 L. R. A., 838, 
to be insufficient to cover the property while being used in attempting 
to extinguish a fire several hundred feet from the engine house. 

Insurance of a kind not known at the time of the passage of a 
statute exempting insurance on the kinds of business for which corpo- 
rations may be formed, such as that of guaranteeing the fidelity of 
officers and the performance of contracts, is held, in People ex rel, Kasson 
v., Hose oo j 44 L. R. A., 124, to be within -the provisions of that 
statute. 

s 

An ordin inance requiring a license for the business of ented for 

public work is held, in Figg v. Thompson (Ky.) 44 L. R. A., 135, to be 


-§ 
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unconstitutionas, because it tends to create a monopoly and increase the 
burden of property owners, where the statutes require assessments for 
_ the cost of improvements to be made upon abutting owners. 
ae i 

An ordinance requiring a license fee to be paid as a condition of 
buying claims is held, in Bitzer v. Thompson (Ky.) 44 L. R. A., 141, to 
be unconstitutional in case of a person who buys, merely as an investment, 
a few claims admitted tò be just and due but which are not paid because 
of- lack of funds. 

i s 7 ae r 
_ The parčoning power of a governor is held, in Sharp v. State ex rel.’ 

Cason ,(Tenn.) 43 L. R. A., 788, to extend to cases of contempt. 

e, l a 

An illegitimate child of an unmarried man and a married woman 
is held, in Ives v. McNicoll (Ohio) 43 L. R. A., 772, to be legitimated 
by their subsequent marriage after the mother’s divorce from the 
husband, by virtue of a statutory provision for legitimation by marriage 
of parents. The fact that the mother was married at the time of the 
birth of the child is held immaterial. 


* 
* & 


A pledgee’s purchase of the pledged property, at his own sale is 
held, in Glidden v. Mechanics’ Nat. Bank (Ohio) 43 L. R. A., 787, to 
leave the pledge still in force, unless the pledgor elects to treat the. 
transaction as a valid sale, in which event he can hold the pledgee 
accountable for the net proceeds, but cannot hold him liable for 
convbrsiqn so long as the pledgee has possession of the property and can 
restore it on payment of the debt for which it is pledged. The annota- 
tion to this case presents the prior decisions on the conversion of pledged 
property by the pledgee’s invalid sale. 

. t 

Notwithstanding the rule that a geographical name cannot be a 
trademark, it is held, in American Waltham Watch Oo. v. United 
States Watch Oo. (Mass.) 43 L. R. A., 826, that the original manu- 
facturer of Waltham watches may have an injunction against the use of 
the word “ Waltham” by another manufacturer of watches at the same 
place, unless distinguishing words are used to prevent deception of the 


public. 
# 
* i 
A statute authorizing associations or unions of working men to 
adopt labels or devices to distinguish the products of their labor, is held 


constitutional in Perkins v. Heert (N, Y.) 43 L. R A., 858, 
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THE DREYFUS CASE. 


The Dreyfus affair has at last come to a close. During the 
five years that have elapsed since the arrest of Alfred Dreyfis in 
October 1894, the name of no man has so constantly and so promi- 
néntly found a place in the newspapers. From the very commence- 
ment the proceedings in his case have engaged the attention, at 
times even wearisome, of the whole civilized world. People in all 
countries have watched his fate with anxious sympathy. The 
excitement reached its fever-height during the recent trial at 
Rennes and enormous sums of money were expended by the leading 
newspapers to provide the public with a daily report of the 
proceedings. When the verdist of the Court Martial against Dreyfus 
was announced, the thrill of indignation which ran through the 
world was unique in its intensity and in its breadth. Seldom has 
there been a more sublime spectacle than this, of a world ix anger 
at the outrage which had been perpetrated against "justice. The 
quickness with which public opinion was focussed and the quickness 
of the explosion of feeling -which followed are triumphs of .the 
modern facilities of communication. The tension of public feeling 
has now been reduced by the pardon, however ungracious, granted 
by President Loubet. Itis a strange circumstance that while the 
excitement outside France was one, of sympathy for Dreyfus, the 
excitement in France was one of unmitigated antipathy to Dreyfus, 
Now, what is the reason of the importance attached to this case from 
the very beginning and of the opposite’ feelings it has evoked 
within and without France? Briefly stated, the charge against 
Captain Dreyfus was that he sold important military secrets to 
Germany. The charge, if duly proved, would certainly have 
justified the punishment of Dreyfus. But it was not proved in any 
manner which would satisfy an unbiassed or dispassionate tribunal, 
and French public opinion was wrought to a.state of frenzy which 
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incapacitated it for forming a calm judgment. Dreyfus has the 
- misfortune to belong to the Jewish race and hatred of his race 
combined with hatred of Germany and adoration of the army 
inflamed the minds of the French people against him. To the public 
outside. France, the interest of the case lies in the evidence it 
affords of corruption #n the General Staff of the army, of the callous 
indifference to justice and humanity bred by the military spirit 
and of the unfairness af the French criminal procedure to persons 
accused of crimes. We are, however, more concerned with the legal 
aspects of the case, the light which it throws upon the French law 
of criminal procedure and evidence. To enable our readers to form 
an idea of their procedure, we shall give a very brief account of 
the case. 


Alfred Dreyfus began his career in the army in 1882 as a 
Lieutenant in an artillery regiment. In 1893 he was appointed 
probationer on the General Staff or governing body of the French 
army and was in the latter part of 1894, when the scene opens, a 
member of that staff. At this time Colonel Sandherr was at the 
head of the Intelligence Department of the General Staff and Colonel 
Henry was his assistant. The Intelligence Department had bribed 
the charwomen at the foreign embassies to pick up and bring to 
them straps of letters and documents which had been torn up and 
thrown into the waste paper basket. In September, 189+4, the 
charwomen at the German embassy handed over to the Intelligence 
Department the fragments of a letter or bordereau which had been 
received by Colonel Schwarzkoppon, the German military attaché 
and torn up by him. This bordereau offered information in regard 
to important military secrets and stated that the writer was 
setting off to the manœuvres. The military secrets of France had 
for a considerable time been in the possession of Germany and the 
Tntelligence Department was naturally anxious to discover the 
author of the bordereau. Besides the handwriting of the document 
there were clues furnished by the contents of the document. 
The writer was probably an officer of artillery and a member 
of the General Staff and must have attended the manœuvres 
of 1894. Dreyfus was an officer of artillery and was a member 
of the General Staff. But he did not attend the manœuvres 
of 1894 and on the date of the bordereau he knew that he 
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was not to attend. The handwriting of the bordereau was 
pronounced to be different from that of Dreyfus by M. Du Gobert 
the expert for the Bank of France, But suspicion fell on Dreyfus, 
because he was a Jew and because he had been known to be of an 
inquisitive turn of mind. Once suspicion fell upon the unfortunate 
man, the department went to work in the full belief that he was 
really guilty and would not admit the possibility of any mistake, 
In the investigation which followed, there was a disposition in the 
department, to introduce: avery matter’ which might possibly 
‘prejudice them against Dreyfus, and to shut out every matter 
which might prove his innocence or shake their suspicions. „Phis 
disinclination was an exaggerated form of the tendency of detective 
officers all ‘over the world never to admit that they have been on the 
wrong track. But there was a special circumstance in this case, to 
account for the endeavours made, to fasten the guilt upon Dreyfus. 
There were two persons who were immediately interested in directing 
the enquiry into a wrong channel and of whom one had full access 
to the records of the Intelligence Department. These persons were 
Colonel Henry already mentioned. and his friend and accomplice 
Major Esterhazy. Colonel Henry had been in the habit of selling 
information to the German embassy and- his medium’ in these 
nefarious transactions was Esterhazy. The bordereau in respect of 
which Dreyfus was suspected had, as a matter of fact, been written 
.. by Esterhazy. And his authorship has been subsequently admitted ' 
by himself. Colonel Henry was therefore interested in averting 
suspicion from his accomplice and himself and in fastening it upon 
Dreyfus. The actual date of the bordereaw was altogether incom- 
patible with the hypothesis of Dreyfus’s guilt, as he had known 
in May that he was not to attend the manœuvres. The date of the 
bordereau was therefore altered to a date in April. M. Du Gobert 
having pronounced against the identity of the handwriting, another 
expert was found in the person of M. Bertillon to swear to the 
identity. Our readers are aware of the dangers of expert testi- 
mony and of the caution with which English judges act upon 
such testimony. No more signal illustration of the danger of such 
testimony can be given than this evidence of the handwriting of 
Dreyfus. Upon the flimsy materials we havo mentioned Dreyfus 
was arrested on the 15th October, 1894, on a charge of treason 
and thrown into prison, the jailor being under strict instructions 
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to deny to Dreyfus the use of all writing materials and to prevent 
him from seeing or communicating with anybody including the 
members of his family. . z 
No particulars of the charge were vouchsafed to him, and: 

he was in complete ignorance as to the cause of his arrest and 
imprisonment. During his detention in jail he was visited by 
Commandant Du Paty de Clam, and was subjected to frequent 
inquisitorial examinatiohs, with the object of entrapping him into 
some admission of guilt. These examinations, however, proved 
frutjless, as the prisoner would not and could not, confess a crime 
he had not committed. The jailor informed General Mercier the 
Minister of War that in his opinion based upon the observation 
of the prisoner’s conduct, he was not the real culprit and that the 
department had gone off on a false track. Dreyfus was eventually 
allowed an interview with his counsel, Maitre Demange, and he 
was ordered to be tried by a Court-Martial consisting of seven 
officers, on the 19th December, 1894. Three weeks before the date 
of the trial General Mercier wrote to the Figaro that the guilt of 
Dreyfus was absolutely certain and that he had the most positive 
. proofs of his treason. The spectacle of responsible officers of 
the Government writing to the newspapers upon a case which 
is subjudice and trying to prejudice the minds of the public against 
the accused is unintelligible and cannot conceivably happen, 
in any country where the English law is administered. At the 
instance of the prosecution the trial took place within closed 
doots. The acte de’accusation alleged that Dreyfus used to work 
after hours, that it was conceivable, that he might have gained 
access to the bureaux with improper motives, that his statement to 
Du Paty de Clam that he might search everywhere, and his surren- 
der of the keys, were clear proof that all compromising documents 
had been hidden or destroyed, that he persistently denied his 
guilt and easily got out of the charge owing to the supple cha- 
racter of his mind and that his handwriting was identical with 
that of the bordereau. Of the experts in handwriting two deposed 

l against him and three declared the identity to be uncertain. The 
only other important witnesses were Du Paty de Clam who gave a 
history of the prisoner’s life and Colonel Henry. The judges, 
however, were not free from doubt and when they retired for con- 
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sultation at the close of the case, a secret dossier was sent to the 
President by General Mercier throygh Du Paty de Clam with instruc- 
tions to the judges to read it at the close of the case and return it. 
The secret dossier consisted of four documents which have all since 
been found to be forgeries. These documents were not proved. 
They were not shown to the accused or his gounsel and he had no 
opportunity of meeting them. One of these documents was 
destroyed by General Mercier as soon as it was returned to him and 
a copy jof it which was discovered in 1897 ‘was immediately burnt. 
It was this secret dossier that removed all doubt from the minds 
of the judges and they found Dreyfus guilty of treason-‘’and 
condemned him and sentenced ^im to degradation and confinement 
in Devil’s Island. Another attempt was made to obtain a confession 
from Dreyfus, and he was asked by Du Paty de Clam whether he 
had not merely given up documents of no importance for the purpose 
of obtaining more valuable ones in exchange. Dreyfus, however, 
denied the charge altogether. On the day of his public degrada- 
tion Dreyfus informed Captain Le Brun-Renaud of his conversation 
with Du Paty de Clam. Captain Le Brun-Renaud, however, forgot 
a portion of Dreyfus’s statement and reported that Dreyfus had said 
that if he communicated information to Germany, it was with the 
object of securing more valuable information in exchange. No steps 
were taken by General Mercier to verify the so-called confgssion. 


In July 1895 Colonel Picquart succeeded Colonel Sandherr 
as Chief of the Intelligence department. In March, 1896, Colonel 
Picquart received the fragments of a petit blew or telegram-card 
_ from the charwoman of the German embassy. When the pieces 
were put together it was found to be a confidontial communi- 
cation addressed to M. Esterhazy; In his enquiries about Esterhazy, 
Colonel Picquart obtained specimens of Esterhazy’s handwriting 
and found it to be identical with that of the bordereau, an opinion 
in which he was fully confirmed by M. Bertillon. Colonel Picquart 
pressed his superior officer General Gonse to order the arrest of 
Esterhazy, but the latter refused on the ground that he could not 
think of going back upon the trial of Dreyfus, that the reputation 
of the highest Generals was involved in it, and that the confinement 
of Dreyfus even if unjust was nob a matter to weigh against it in 
the balance. In September, 1896, the fact that Dreyfus had been 
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- convicted por secret evidence illegally . communicated at the 
close of the case was published to the world in the columns 
of the Eclair. In November, 1896, the Matin published a facsimile 
of the bordereau alleged to have been written by Dreyfus. In 
November, 1896, an interpellation was made as to the possibility 
of a revision, but Ggneral Billot, the Minister of War, declared 
that the matter was, a chose-jugee or, to use the language of 

‘our Courts, a res judicata, that it was not possible to go back upon 
the trial and that justice , had been done. Colonel Picquart having 
been found to owna somewhat troublesome conscience, he was 
sent-to Tunis and, Colonel Henry was appointed in his place. 
Colonel: Henry actively began: the manufacture of a number 
of letters and telegrams with the help of one Le Mercier Picard 
with the object of ruining Picquart, saving Esterhazy, and produc- 
ing fresh proofs against Dreyfus. On becoming aware of the attempis 
made to ruin him, Colonel Picquart came to Paris and entrusted 
his lawyer M. Leblois with copies of the correspondence, between 
him and General Gonse regarding the authorship of the bordereau : 
M. Leblois succeeded in persuading M. Scheurer-Kestner the Vice- 
President of the Senate of the innocence of Dreyfus: M. Scheurer- 
Kestner applied to the Premier M. Meline, and to the Minister of 
War General Billot for a revision of the trial, but in vain. 


From that time forward M. Scheurer-Kestner devoted himself 
to the task of establishing the innocence of Dreyfus and it is one 
of the most pathetic incidents of this painful story that he died 
without witnessing the fruition of his labours for the -release of 
Dreyfus. In October, 1897, Esterhazy’s stock-broker M. de Castro 
discovered the identity of the writing of the bordereau with .the 
handwriting of his client Esterhazy and communicated his dis- 
. eovery to M. Scheurer-Kestner. On the 15th November, 1897, 


' -Dreyfus’s brother wrote to the papers accusing Esterhazy of the 


authorship of the bordereau and challenging the Minister of 
War to prosecute Esterhazy. Esterhazy and Du Paty de Clam,- 
now forged a number of letters with the object of concocting 
charges against Colonel Picquart and the theory set up by them 
was, that Dreyfus and Colonel Picquart had made themselves 
acquainted with Hsterhazy’s style of handwriting that Dreyfus 
had in. writing: the bordereau simulated the handwriting of Esterhazy 


PART IX.] - THE MADRAS LAW JOURNAL. 315 
d 


and that Colonel Picquart hed forged the petit bleu. A judicial 
enquiry was held into the conduct of Esterhazy and ended in his 
acquittal. Colonel Picquart, on the other hand, was found guilty 
of having communicated General Gonse’s letters to his lawyer and 
dismissed from the army. The scandal of Esterhazy’s acquittal 
and Dreyfus’s conviction stirred the indignation of M. Zola who 
published a scathing attack uon the War Office in the columns of 
the ‘ Aurore’ charging the first Court-Martial with Ppunishing a 
man whom they knew to be innocent .and the Second Court- 
Martial with acquitting to the order of the Government aman who 
was really guilty. The position of M. Zola compelled the Govérn- 
ment to take notice of this atiack and to order his prosecution for 
_- libel, but though M. Zola had denounced in no sparing terms the 
l infamy of the Dreyfus’s trial behind closed doors and with secret 
testimony, and though M. Zola and his Counsel urged the Court 
that the whole article should be made the subject of prosecution, it 
was confined to the single passage in which he charged the Ester- 
hazy Court-Martial with having acquitted to order. The Zola trial 
is an excellent illustration of the peculiarities of French Criminal 
Procedure. The opening speech of the Counsel for the prosecution 
was immediately followed by the opening speech for the defence. 
The Counsel for the accused is allowed the privilege of having the 
last word after the prosecutor’s reply. Questions are not put to the 
witnesses directly, but are addressed to the judge and he is asked 
to put the question to the witness. Witnesses were allowed to 
speak, not merely to facts within their knowledge but to matters 
of hearsay and to express opinions and make speeches to the jurors. 
Witnesses are not examined consecutively for the prosecution or 
for the defence, but without any order and very often while the 
examination of a witness is going on, a number of othe! witnesses 
are examined to contradict the unfinished testimony of the witness 
already under examination. The evidence of the witnesses and the 
speeches of Counsel aie punctuated with hisses and cheers, and the 
remarks of approval or disapproval of the audience. During the 
examination of General Mercier he volunteered the statement “ I 
say upon my word as a soldier that Dreyfus was a traitor who was 
. legally and justly condemned.” He was also allowed to-make a 
long speech to the jury in support of the conviction of Dreyfus. 
Another witness General De Pellieux said in reference to the 
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Esterhazy Court-Martial “It was made up of seven. brave officers 
who had shed their blood on the fields of battle while others (look- 
ing at Zola) were—I know not where.” General Pellieux produced 
a despatch forged by Le Mercier Picard at the instance of Colonel 
Henry but purporting to proceed from Colonel Panizzardi, the Italian 
Military attaché and stating that he was resolved to deny his rela- 
tions with Dreyfus. The Court refused to allow Zola’s Counsel 
to cross-examine upon this docament. General De Pellieux appealed . 
to the jury to save their sons in the army from the butchery 
which would follow, if the prestige of the Generals was impaired. 
Genéral De Boisdeffre threatened the retirement of the chiefs of 
the army, if Zola was acquitted. 


On behalf of Zola several distinguished men of letters were 
produced who declared their belief in the bona fides of Zola in his 
letter to President Faure. The speeches of Counsel on both sides 
travelled beyond the record and referred to matters about which 
there was no evidence in the case. Zola’s Counsel was allowed in 
his speech to read long extracts from the newspapers in favour of 
Dreyfus and his family. Though the presiding judge had ruled 
- that the prosecution had nothing to do with the Dreyfus conviction, 
the witnesses for the prosecution and Counsel on both sides were 
permitted to refer to the trial in their speeches. The jury returned 
a verdict of guilty and after the procedure we havo detailed, it 
would have been surprising, if they had returned a different verdict. 
Zola was sentenced to one year’s imprisonment and a fine of 3,000 
fratics but on appeal to the Court of Cassation the verdict was 
quashed ona technical ground and a re-trial was ordered. M. Z ola 
allowed judgment to go by default, and left for Hn gling and the- 
Zola episode thus came to an end. 


In July 1898 M. Cavaignac, the Minister of War, produced 
before the Chamber of Deputies the forged despatch written by 
Picard and stated that Dreyfus had confessed his guilt. Colonel 
Picquart wrote to the papers denouncing the despatch as a forgery 
and the German and Italian Governments informed the Minister of 
War that the despatch was a forgery by Picard under the orders 
of Colonel:Henry. Colonel Henry was then interrogated by the 
Minister of War and finally confessed that he had committed the 
forgery under orders for the good of the army and that what we 
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had done he would do again for the good of the country and of the 
army.’ Colonel Henry was then arrested and put in prison, but he 
was found dead the next morning , with his throat cut. Hsterhazy 
left for England with Du Paty de Glam and confessed his authorship 
of the bordereau. A change of ministry followed and M. Brisson 
the new Prime Minister sent up the case to the Court of Cassation 
which came to the conclusion that the border eau was written by 
Esterhazy and that this fact rendered are-trial of Dreyfus necessary. 
Dreyfus was accordin gly brought from Devit’s Island and the re-trial 
commenced on the 6th of August last before a Court-Martial of 
seven officers at Rennes. Several ex-Ministers of War and seyeral 
Genorals came forward as witnesses for the prosecution and deposed 
to their belief in the guilt of Dreyfus. The evidence adduced in 
the case consisted of the opinions of experts in handwriting, 
expressions of belief on the part of the witnesses as to the guilt 
of Dreyfus and many other matters of hearsay which will not be 
-received in any English Court of Justice. Evidence was also 
adduced to show that Dreyfus had led a loose life before his mar- - 
riage and it was sought to be inferred therefrom that he was likely 
to have committed the offence charged against him. On the prin- 
ciples which guided the Court, it would have been possible to 
convict most persons of any conceivable offence. Letters sent to 
Court by persons who did not appear before the Court as witngsses 
were used as evidence without any attempt to call he writers or 
prove the contents. We have already referred to the peculiar 
method of cross-examination in French tribunals in which counsel 
are not allowed to put the question direct to the witness, but’ are 
obliged to put it through the Court. The verdict of the Court 
“pronounced by a majority of five against two was as extraordinary 
as the procedure adopted. Dreyfus was pronounced -guilty but 
under exteniating circumstances. If Dreyfus was guilty at all, 
there could be no palliation of the offence. The Court of Cassation 
having found that the bordereau was written by Esterhazy and not 
by Captain Dreyfus, it is difficult to conceive how any Court should 
have honestly come to the conclusion that Dreyfus sold to the 
German Government the Military secrets mentioned in the border- 
eau. The pardon granted by President Loubet can hardly be 
deemed to be an act of justice to Dreyfus. Though he has obtained 
his personal freedom, the stigma of a conviction still remains. He 
3 
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was entitled to‘an acquittal and ought to have been acquitted, ` It 
is strange that-a civilized country like France should possess a 
criminal procedure so ill adapted to the ascertainment of truth and 
the ends of justice. Miscarriages of justice and high-handed acts 
of oppression are no doubt likely to occur in all countries; 
and in India, we have recently had a flagrant instance of 
such an abuse of power in the case of the Natu brothers. While 
in some respects the case of the Natu brothers is far worse, and 
far more pitiable than that of Dreyfus, for while Dreyfus has had 
the satisfaction of at least knowing the charge against him and of 
_ haying had a public trial, however ill-conducted, the Natu brothers 
‘have been. kept in confinement without even the semblance of a 
trial and without any intimation to them of what they were accused 
of. While Englishmen have expressed their indignation at the 
iniquity of the treatment accorded to Dreyfus, they have been alto- 
gether oblivious of the fact that similar or even worse treatment 
has been accorded in India to the Natu brothers. It must be said, | 
however, to the credit of the English Government that though it 
may commit people to confinement under antiquated Regulations 
for so-called political reasons, such cases are rare and that in 
all criminal érials the procedure adopted is far more favourable 
to the prisoner and far better calculated to serve the ends of truth 
and justice. If there is one thing for which we have to be grateful 
to the English,Government more than for any other, it is for the 
administration of the English rules of evidence and the English 
rules of Procedure in our Courts. 


SUCCESSION TO IMPARTIBLE ESTATE. 
SENIORITY AND HALF BLOOD. 


It was decided by the High Court of Madras that in the case of 
an impartible Zemindary the brother of the half blood is by reason 
of seniority of age éntitled to the succession in preference to the 
brother of the full blood but junior in age, vide Ramasami Kamaya 
Naik v. Sundara Lingasami Kamaya Naik, I. L. R., 17 M., 422. 
The family consisting of three brothers was governed by the law 
of Mitakshara, and its.status was that of an undivided and not 
that of a divided Hindu family and the impartible Zemindary was 
not the self-acquired or the separate property of the ‘deceased, Jf 
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the family was a Bengal family governed by the Dayabhaga Law, 
there can be no doubt that though the family was an undivided 
one, the brother of the full blood, (vide Rajkishore Lahoory v. 
Gobind Chunder, I. L. R., 1 ©., Dp 27) would exclude the brother 
of the half blood, though the latter be senior in age to the 
former and it is equally clear that if the family were a divided 
one or the property was the sslf-acquired or‘the separate property 
of the deceased, even under the Mitakshara Law, the brother 
of the full blood as being nearer of kin would exclude the 
brother of the half blood, though the latter be senior inage. In 
the above three cases, the succession is governed by the law of 
inheritance of which the cardinal text under the Dayabhaga School 
is the text of Manu, viz., “ te the nearest sapinda the inheritance 
next belongs” and under tae Miteakshara School. is the text of 
Yajnavalkya founded upon the above text of Manu, viz, “The 
wife and the daughter also, both parents, brothers likewise and 
their sons, gentiles, cognates, a pupil and a fellow-student; on 
failure of the first among them the next in order is indeed heir to 
the estate of one who departed for heaven leaving no male issue.” 
(Mitakshara, chapter II, Section I, Placitum 2, Stokes’ Hindu Law 
Books, page 427). 


The author of the Dayabhaga applies the text of inheritance 
both to a divided and an undivided family. If a member óf an 
undivided family dies without male issue, his undivided share des- 
cends in the same way as it would if he were divided and the share 
separated and allotted to him. 


The author of the Mitakshara, ieee holds that Yajna- 
valkya’s general text of inheritance above quoted governs only the 
succession to the estate of a separated Hindu and.not to the undi- 
vided interest or share of a deceased member of an undivided 
family without male issue. 


In the latter case according to his doctrine, there is no des- 
cent or inheritance so called, but his undivided share or interest in 
_ the joint family property simply lapses to the surviving members of 
the family. ' 


Under the Mitakshara Law in the case of the ay of a 
divided member or separaze or self-acquired property. belonging to l 
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an-undividéd ember, succession is by inheritance ; and in the case 
of the undivided share of a deceased member of a joint family, 
succession to such share is by survivorship. In- the former case, 
the nearer excludes the more remote while in the latter the undivid- 
ed interest of the deceased devolves on all the surviving members 
irrespective of the nearness or remoteness, in the degree of propin- 
quity: of each of the surviving members, to the deceased. ; 


In the ‘Saptur case, oid J. L. R., 17 M., 422, if the Yemindary 
had been a partible one, on the death of the father of the parties, 
the Zemindary would have devolved jointly upon the two sons by 
one™-wife, and the son by another wife—and if after the father’s 
death, a partition had been effected among the three brothers, each 
taking one-third share, and a contest arose after the death of one 
of the sons of the joint wife as to the succession to the one-third: 
share of the deceased brother, then there could be no doubt that: 
the deceased’s full brother would exclude the half brother. 


Tfno such division had been effected among the three brothers, . 
the undivided, share of the deceased brother would, on his death, l 
devolve jointly on the full brother, and his half brother, and 
if a partition subsequently takes place between the survivors 
each will take an equal moiety in the whole Zemindary. It will 
thus be seen that a full brother and a half brother equally parti- 
cipate inf the undivided share or interest of the deceased brother 
whereas if the deceased had been divided, his separated share would 
have devolved only on his full brother to the entire exclusion of his 
half brother. These are the principles of law which will undoubt- ' 
edly be applicable to the case if the Zemindary were a partible one. 


But as the Zemindary was an impartible one’ descendible to a 
single heir, the question was what was the rule applicable to the 
case reported in determination of such heir. This question is suc- ` 
cinctly answered by their Lordships of the Privy Council in Jogendro 


Bhupati v. Nityanand Man Bing, T, L. R., 18.C., p. 151, as. 
follows :— ; 


« For determining who is to be heir to- an impartible | estate,- K 


`. the same rules apply which- also govern the succession to-partible’ 


estate, though the estate can be held by only one member: of the. 
family, at, a time.” os 
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In that case which was governed by. the law of the Mitakshara, 
a Hindu father, the owner of an impartible estate died leaving him 
surviving a legitimate son and”an illegitimate. son—the former 
succeeded to the Zemindary and died without male issue but leav- 
ing three widows and a daughter. The illegitimate brother who was 
not divided from the deceased claimed the Zemindary by right of 
survivorship and their Lordships of the Privy? Council. affirmed his 
claim in preference to those of the widows and daughter on the 
ground that if the property had been’ partible he would have suc- 
ceeded to the whole by right of survivorship to the exclusion af the 
widows and daughters of the deceased. Ex 


l In Ranee Sartaj Kuari v. Ranee Deoraj Kuari, I. L. R., 10 A. 
272, and 15 I. A., 51,it was laid down that though junior members 
of an undivided family have no coparcenary or joint rights with 

‘the Raja or Zemindar holding an impartible estate, yet for the pur- 
pose of determining who was entitled to succeed to the estate on his 
death the estate must be considered as the joint property of the 
family. Applying to the Saptur case this principle which was, 
acted upon in I. L. R., 18 O., p. 151, ib, follows that the decision 
of the High Court was correct. ` a 


If the estate were partible the brother of its full blood and the 
brother of the half blood would be entitled to an equal moiety of 
the estate and of the undivided- interest or share of the déceased 
brother; and the fact that one was of the full blood would give him 
no advantage or priority over the other who was only of the half 
blood. In other words, both. of them will be. ad entitled if the 
estate were partible. 


But as by reason of the custom of impartibility only one ‘of the 
two can succeed; priority is determined by primogeniture or seniori- 
ty of age. The family being admittedly an undivided one it follows 
that the senior in ‘age is entitled to’ succeed in preference to the. 
junior, both being on a par if the estate had been a partible one. 


It was, however, held in the Tipperah case. (Vide Neellpisto l 
Deb Barmono v. Beerchunder Thakoor, 12 Moore’s I. A., p. 528) 
that:a brother of the full blood though-junior in age. was entitled 
to succeed to. an impartible estate in preference to a brother: 
of the half blood who was senior in age. The ground: of | 
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decision is expressly stated to be that succession by survivorship is 
incompatible with the custom of impartibility and consequent sole 
ownership and that, therefore, the law of succession would be the 
same as that which would be ‘applicable to the ‘separate estate. 
This decision of the Privy Council is no doubt sound and applicable 
to cases governed by the Dayabhaga Law, vide Rajkishore Lahoory 
v. Gobind Chunder, I. L. R., 1 C., 27 and Sheo Soondary v. Pirthee 
‘Singh, L. R., 41. A., p. 147. But if it be held applicable to cases 
governed by the Mitakshara School it is at direct variance with 
the prior and subsequent decisions of the same tribunal and its 
logical result will be that a widow or the daughter of a deceased 
Zemindar should take in preference to his undivided. brother or 
cousin. 


The Tipperah case appears to be really governed by tho 
Dayabhaga Law (vide Beerchunder Joobraj v. Neelkissen Thakoor, 
Vol. I., Sutherland’s Weekly Reporter, p. 177), and if so the deci- 
sion is strictly in accordance with that law as expounded in Rajki- 
shore Lahoory v. Gobind -Chunder Lahoory, I. L, R., I C., 27. 
Though at the time when.the Tipperah case was decided, there. 
probably was an erroneous notion at Calcutta that even under the 
Dayabhaga Law, there was survivorship as ‘an exception to the 
general scheme of inheritance in the case contemplated by Jimuta 
Vahana i in verse 34, section V., chapter 11 of the Deyabhess: 


i the very next volume of Moore’s Indian Appeals, viz, 18th . 
volume, p. 333, their Lordships in an appeal from the Presidency of 
Madras emphatically overruled the argument which was advanced 
by the counsel for the appellant therein that the estate in question 
being impartible must from its very nature be taken to be separate 
estate, the succession to which was determinable by the law which 
regulates the succession to a separate estate whether the family be 
divided or undivided (vide p. 336, 837) and held that the mere 
impartibility of the estate is not sufficient to make the succession 
to it follow the course of succession to a separate estate (vide page 
839). 


The sameprinciple was recognized and acted upon in Ohowdhry 
Chintamun Singh v. Mussamut Nowlukho Konwari, L. R., 2 I.. 
A., 268, and several other cases, the latest being the one already: 
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referred to, viz, I. L. R, 13 C., 151. All these cases were - 
admittedly governed by the law of the Mitakshara and the decisions 
therein are directly at variance with the Tipperah case if the latter 
were regarded as applicable to a case governed by the Mitakshara 
School. As already observed the Tipperah case is really a 
Dayabhaga case though some of the obser vations in the judg- 
ment would seem applicable in principle to every impartible 
estate whether governed by tha Dayabhaga Law or the Mitakshara 
Law. On the assumption, apparently an érroneous one, that the 
Tipperah case was applicable to cases governed by the Mitakshara 
School, the High Courts cf Calcutta, Madras, and Allahabad ware 
compelled having regard to the various decisions of the Judicial 
Committee of the Privy Counzil to express their dissent from the 
decision of the same tribunal in that case. Vide Maharani Hiranath 
Koer v. Baboo Ram Narayan Singh, 9 B. L. R., 324 to 827; Nara- 
ganti Achammagaru v. Venkatachalapati Nayanivaru, I. L. R., 4M., 
p. 267; Bhawani Gulam v. Deoraj Kuari, I. L. R., 5 A., 548, 


The decision of the High Court in the Saptur case was 
in accordance with two of its prior decisions, viz., the one. reported 
in Naraganti Achammagaru v. Venkatachalapati Nayanivaru, 
I. L. R., 4 M., 250 and the prior unreported decision in Ramia v. 
Ranganayakamma which was followed in that case, 


The latter case is referred to and explained by Mr. Miyne i in 
para. 499 und the former in para. 500 of his Treatise on Hindu Law 
and Usage, 5th edition. 


In both these cases the principle laid down is that “when 
impartible property passes by survivorship from one line to another, 
it devolves not necessarily on the coparcener nearest in blood but 
on the nearest coparcener of the senior line.” i 


In these three cases the decision was based on the law of suc- 
cession by survivorship obtaining in an undivided family possessing 
partible property plus the principle of representation which obtains 
in an undivided family. In the Saptur case according to the said 
decisions even if the competition had been between the full brother 
and the half-brother’s son, grandson or great grandson, the half- 
brother having pre-deceased the last proprietor, the decision would 
have been'against the full brother, For in an undivided family a 
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` deceased member is fully represented by his lineal male descen- 
dants up to three generations next to him, vide Mayne, para. 247. 
In the Saptur case the priority qver the full brother was claimed by 
reason of seniovity in age without having to base it upon represen- 
tation of ancestor who was senior in age to the full brother. The 
Full Bench decision pf the Allahabad High Court in Debi Parshad 
v. Thakur Dial, I. L. R., 1 A., 105, followed by a Full Bench of the 
Calcutta High Court in Bhimyl Doss v. Choonee Lall, I. L. R., 2 C., 
879 contains a very clear exposition of the Law of Mifeloshars 
regulating succession in an undivided family and the operation of ` 
th&-doctrine of representation therein. In the case of a separated 
owner who dies leaving a brother and a nephew, the brother of 
.course excludes the nephew, whether the estate of such a separated 
owner is a partible or an impartible one. 


If he be an undivided member his undivided share in partible 
joint property would devolve equally on the brother and the nephew 
and the fact of the nephew being a remoter kinsman than the 
brother is immaterial and if the estate were an impartible one and 
the nephew be the son of the brother who was senior in age to the 
surviving’ brother, by the principle of representation obtaining in an 
undivided family-the nephew by representing his father takes the’ 
pr opory in preference to his uncle. 


K If as laid down by the Privy Council notably in I.L. R., 18 C., 
151, succession to an impartible estate is to be regulated by the 
rules applicable to partible property except in so far as the incident 
of impartibility. necessitates the vesting of the.succession in a single 
heir instead of in a plurality of heirs the marked distinction which 
obtains under the Mitakshara School in regard to succession by- 
survivorship in an undivided family aud succession by inheritance 
to separate property should not be ignored in determining the right 
of succession to an impartible estate. The cardinal principle of 
succession to separate or self-acquired estate is that the nearer 
excludes the more remote, But that principle is entirely alien to the 
rule‘of succession by survivorship in an undivided family. There- 
fore, when one has to trace the succession to an impartible estate in | 
an undivided family, the questig-s to which of the surviv ing 
members is the nearst of kin to iod deceased is perfectly imma- 
terial. That, no doubt, i is the. criterion in all cases under the 


PART Ix,] _ THE MADRAS LAW JOURNAL, B25 


Dayabhaga Law and also in the Mitakshara School when one has to 
trace the succession to the separate estate of.a deceased owner. But 
in an undivided family that is no criterion at all. under the Mitak- 
shara School. Under that school it should be determined how the 
undivided share of the deceased would devolve upon the surviving 
members, if the estate were partible; and because the estate is 


‘impartible, only one of them has to be selected and in the absence 


of any custorn or usage to the contrary, that person should be 
the one who is senior in age or represents one, who, if alive, would 
by senioity of age be entitled to the succession. When such a one 
claims the right of primogeniture by the principle of representa~ 
tion obtaining in an undivided family such claim is based upon law 
and not upon lineal primogeniture by custom. If in claiming 
succession to the impartible estate of a separated owner or of one 
whose self-acquisition it was, a claim by lineal primogeniture were 
advanced that would have to be established by custom, fos, in the 
case of a separated owner itis contrary to law that one who is 
remoter of kindred, say, a nephew should claim to succeed in pre- 
ference to one nearer of kindred, say a brother. In Achel Ram v. 
Udai Pertab, L. R., 11 T. A., p. 51, referred to by Mr. Mayne in para. 
501 of his treatise on Hindu Law, the last male owner was suc- 
ceeded by his widow and daughter successively and on the’ death 
of the latter a contest arose between two persons claiming as reyer- 
sionary heirs entitled to succeed on the death of the daughter. The 
rule of ‘succession applicable to the case,-therefore, was the rule of 
inheritance applicable to separate estate and not the rule regulat- 
ing the right of succession by survivorship in an undivided family 
under the Mitakshara School. In that case the plaintiff claimed 
succession by right of lineal primogeniture in preference to a sur- 
viving reversionary’ heir who was nearer of propinquity to the 
last male owner. . But fhe Privy Council rejected his claim on the 
ground that his right based upon lineal primogeniture was not 


‘established by custom., The claim advanced by the plaintiff in that 


case was contrary to the cardinal principle of succession applicable 
to separate property and, therefore, it could not be recognized 
unless based on a custom ae be established. But if the 
claim had been one of succeséitn by survivorship as a member of 
an undivided family his ačancing the claim of lineal primo- 


geniture on the principle of representation obtaining in an un- 
3 
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divided family would not be one outside the rule of Hindu Law 
but one based upon and in conformity with it. 


Mr. Mayne tries to reconcile all the cases bearing on the subject 
by deducing therefrom the four rules which he lays down in pares 
502 of his book. 


The cases are cited and explained by him in paras. 499,.500 and: 
501 of his book. The Madras cases cited in paras. 499 and 500 relate 
to succession to an impartible’ estate by right of survivorship in an 
undivided family. The Privy Council case referred to and explained 
in para. 501 in which the claim by lineal primogeniture was advanced 
related to succession to the separate impartible estate of the last male 
owner,’ There is, therefore, nothing to reconcile between the Madras 
cases and the Privy Council cases. On the contrary, the Madras 
cases illustrate the rule of succession to an impartible estate on the 
analogy of the ruleʻof succession by right of survivorship applicable 
to joint partible property ; and the Privy Council decision illustrates 
the rule of succession to a separate impartible estate on the analogy 
of the rule of succession to separate partible property. 


Mr. Mayne towards the end of para. 499 notices the Tipperah 
case apparently with approval and tries to reconcile it with the Siva- . 
ganga case reported in Katama Naichiar v. The Rajah of Shiva- 
gunga, 9 M. I. A., 549. As already explained the Tipperah case is 
perfectly irrevoncilable with the previous and subsequent decisions 
of the Privy Council and of the High Courts of Calcutta, Madras 
and Allahabad in cases governed by the Mitakshara law, if one 
assumes that the Tipperah case is applicable to cases governed by 
the Mitakshara School, notwithstanding that the law governing 
that case was the Dayabhaga Law. 


Mr. Mayne has dealt with this question not as fully as one 
might expect and he has failed to advert to several decisions of the 
„Privy Council bearing on the question. 


The first rule deduced by him from the decisions in para. 502 is 
as follows: “When an estate descends to a single heir the presump- 
tion is that it will be held by the eldest member of the class of 
persons who would hold it jointly if the estate were partible.’» 
Applying the rule to the Saptur case the half brother would be 
- entitled to succeed in preference to the full brother. For if the 
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estate were partible, after the death, of the eldest brother both his 
half brother and his full brother would hold it jointly. But the 2nd 
rule is as follows: “ In the absence’of evidence to the contrary, the 
heir will be the eldest member of those persons who are nearer of 
kin to the last owner than any other class and who are equally near 
to him as between themselves.” If this rule be restricted to the case 
of succession to a separate impartible estate it*is quite correct. But 
if it be meant to apply to cases of succession by survivorship to an 
impartible estate in an undivided famfly it is not correct and is not 
in accordance with the first rule. 


Then the third rule is as follows :— 5$ 


“Special evidence will be required to establish a. descent by 
lineal primogeniture that is by continual descent to the eldest mem- 
ber of the eldest branch in exclusion of nearer members of younger 
branches” and if this is restricted to cases of succession to a separate 
impartible estate the rule is sound and is in accordance with the 
decision of the Privy Council in Achel Ram v. Udai Pertab, 111. A., 
p. 51. But if it be meant that in cases of succession by survivor- 
ship to an impartible estate in an undivided family special evidence 
will be required to establish a descent by lineal primogeniture even 
within the limits of representation obtaining in an undivided Hindu 
family, the rule will be unsound and not in accordance with the 
principles of Hindu Law. pos 


The fourth rule is stateđ'as follows :— 


“The presumption as to primogeniture of either sort may, be 
rebutted by showing a usage that the heir should be chosen on 
some other ground of preference” and the rule is quite correct. It 
was illustrated in the Saptur case by the custom set up. 


These rules, however, have to be entirely recast by distinguish- 
ing cases of succession by inheritance to separate impartible estates 
from cases of succession by survivorship to an impartible estate 
which for purposes of succession should be treated as joint family 


proper ty. 
İURISPENDENCE, 
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* NOTES OF INDIAN CASES. 


Dharam Singh v. Angan Lal, I.L R., 21 A., 801. The canseof 
action against the son for a persqnal debt due by the father is distiret 
from the cause of action against the father himself. The liability >f 
the son to pay the father’s debt arises from the so-called pious obliga- 
tion. When this cause of action arises, whether at the date of the dert 
itself or at the father’s death when the debt was subsisting at the 
father’s death is not the question for consideration in the case under 
notice. That the son’seliability is distinct from that of the father = 
clear. If so, after a decree has been obtained against the father and x 
becomes unexecutable against the son by reason of the father’s deat. 
and execution is for some reason refused, the son can be proceedec 
against in a separate action if that is within time. If the cause o= 
action against the son arises within the father’s life-time, it can only 


arise when the liability accrues against the father himself. The Madras . 


High Court has held I. L. R., 22 M., 49 that the obligation of the son 
arises at the same time when the father’s liability accrues. This is no 
doubt the logical result of the decisions of the Privy Council. There 
will undoubtedly be some anomalies as where the father is indebted, 
` execution being kept alive, the son becomes free because the time has 
expired from the date of the accruel of the lability. But we fancy it is 
impossible to steer clear of all anomalies in any view of the matter ; 
and perhaps the logical extension of the Privy Council view is as good 
as any other view of the question. 


Chetan Charan Dass v. Baladra Dah, I. L. R., 21 A.,3l14. Judg- 
ment having been reserved and one of the parties having died, the 
question has been raised whether the Court is competent to pronounce 
judgment. It is held in the case under notice that judgment might be 
entered nunc pro tunc. This has been the clear English practice aud we 
have now the authority of the Allahabad High Court in accordance with 
the Bombay Court and an observation of the Privy Council that that 
practice may well be extended to India, 


SUMMARY OF RECENT CASES. 
Principal and Agenit—Contract by Agent in the name of Principal 
—Benefit of Agent— Withdrawal from Contract—Rattfication by Principal. 
In re Tiedemann and Ledermann Freres [1899] 2 Q. B. 


The question that arose in,this case was whether when an agent 
makes a contract in the name of his principal but really for his own 
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benefit, it is open to the principal subsequently to ratify the contract 
and whether if so the right of ratification can be exercised after the 
persons with whom the ageut contracted, having come to know that the 
agent really contracted for his own* benefit have rescinded the contract 
and refused to proceed with it. The Court of the Queen’s Bench 
(Darling and Channell, JJ.) held that it) was well established that the 
principal could ratify a contract made for him by his agent though 
without any antecedent authority (see Wilson.v. Tumman, [1843] 6 M., 
& W 236, and Foster v. Bates [1843] 12 M. & W., 226) that the fact, 
that the agent really intended to benefit hinfself did not alter the right 
of the principal to ratify the contract especially when it was within his 
power to carry it out, and that under the decision in Bolton Payéners 
v. Lambert, 41, Ch., D 295 it was open to the principal to exercise his 
right solwithistandiag the previous repudiation of the contract by the 
other parties to the contract. 


Contractor's Negligence—Employer's Liability—Casual or Collateral 
negligence—Practice—Separate defences—One defendant paying into Court 
—Verdict for less amount—Inability of the other for costs, 


Penny v. The Wimbledon Urban District Council 
[1899] 2 Q. B. 72 0. A. 


_ A contractor under the defendant Council dug up a road frequent- 
ed by the public and left a heap of soil without any light to warn. the 
passers-by of the state of the highway. A person fel? over the heap 
and was injured. The question was whether the defendant Council 
were liable for the contractor's negligence, The Court of Appeal 
(A. L. Smith, Vaughan Williams, and Romer, L.JJ.) in confirmation 
of the decision of Bruce, J. held on the authority of Pickard v. Smith,; 
10 C..B. (N.S.) 470, that where the injury arose not from any casual or 
collateral negligence of the contractor but from negligence in respect to. 
a matter which ought to have been foreseen from the very nature of, 
.the work and provided for, the employer could not escape liability by- 
praami the negligénce of the contractor, 


In this case the defendant Council a the contractor had put in 
different defences. The contractor while raising a defence to the action, 
‘deposited 75 £ in satisfaction of the plaintiff's claim for damages. The 
plaintiff eventually recovered only 50£ as damages for his injury.’ 
According to the rules of the Judicature Act, therefore, the plaintif- 
was not entitled to any costs from the contractor. The defendant’ 
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Council contended that they were not liable to costs either, because if 
the plaintiff had drawn the 75£ deposited into court by his co-defen- 
dant, he would have had no more claim against the council and not 
having done so he was entitled to cests from none of the defendants in 
the case. The Court of Appeal overruled this contention and held that 
if they had adopted the defence of the contractor and pleaded the 
payment. by him, they might have succeeded, but that having raised a 
separate defence and paid nothing into court in satisfaction of ‘the 
cause of action against them, they were liable to pay the costs of the 
panii, . 


—_. Ř— 


"Pragtice—Judgment, by Default—Action to set aside:the Judgment 
for. fraud—Claim for malicious presentation of Bankruptcy Petition—No 
allegation of special damage—Striking out claim as disclosing no cause of 


action, 
Wyatt v. Palmer [1899] 2 Q. B. 106. 


A solicitor obtained judgment for his costs behind the back of his 
client whom he fraudulently induced to absent himself from court and 
refrain from having the bill of costs taxed in court. He subsequently 
presented a petition to have the client declared a bankrupt. The 
client now brought this action to have the judgment declared null and 

_ void on the ground of fraud and to recover damages for the false and 
malicious application to the court to have him declared bankrupt. It 
was contended by the defendant that a judgment by default could not 
be questioned in a separate action for fraud and that the élaim for 
damage could not be sustained without an allegation of special damage. 

‘ The court of appeal (Lindley, M. R. and Rigby, L.J.) in affirming the 
decision of. Kennedy, J. said that there was no authority to support the 
view that the judgment by default any more than other judgments were 
not liable to be set aside for fraud in a separate action, that the exis- 
tence of a summary method of setting aside a judgment by default did 
not put an end to the right of the plaintiff to impeach the judgment by 
action; but that in a proper case it might be advisable that the court 
should. insist upon the plaintiff paying the amount due upon’ the judg- 
ment before allowing the action to proceed. On the other question 
they said that it was-not quite clear that there should be an allegation’ 
of special damage but that whatever might be the law upon the subject 
it, was not so clear a. point as. to justify the court in striking out the 

- claim. as-disclọging. no cause of action or as frivolous or vexativus. 
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Administration action—Distribution among next-of-kin~Previous 


knowledge of Proceedings—Delay—Laches. 


Mohan v. Broughton [1899] Ch. P. D. 211. 


On the death of one Coghlan, letters of administration were granted 
to one Broughton as the deceased’s cousin and next-of-kin on-the 24th 
December 1892. Then a suit was commenced in the Chancery 
Division for the administration and distribution of the assets among the 
next-of-kin of the deceased. On the 10th Merch 1898 a claim was put 
forward by one Crosdil to be exclusively entitled to the estate of the 
deceased on the ground that the administrator and the other next-ofkin 
between whom the Chancery suit was proceeding were not related to 
the deceased as the deceased’s mother whom they claimed as their aunt 
was illegitimate having been born before the marriage of her parents. 
This claim was dismissed and the clerk certified on November 3, 1893, that 
the parties to the Chancery suit were’ the only next-of-kin of the 
deceased. On the 3lst May 1894, the plaintiff in this case first put in 
a claim, alleging that she then came to know of her relationship to the 
deceased and that she was entitled as first cousin once removed. On 
the clerk pointing out that even ‘if she proved herself to be the first 
cousin once removed, she would not be entitled to any share as there 


were first cousins in existence, the proceedings were stopped and the ° 


plaintiff took no farther steps to prosecute her claim. On December l1, 
1894, an order was made for distribution which was carried into execu- 
tion immediately after. On April 21, 1896, a final order was passed 
directing the payment of a small balance to Broughton. On the 7th 
June 1898 the present action was commenced on the allegation that the 
parties to the Chancery suit hac no claim because Emma Broughton 
the mother of the deceased was illegitimate, This action was resisted 
on the ground thatthe question of the legitimacy of Emma was res 

judicata, because it had been already decided and because it ought to 


have been raised by the- plaintiff in her previous claim, and that the | 


plaintiff was guilty of such laches as debarred her from prosecuting 
her claim. Gorrel Barnes, J. held that it was unnecessary to decide the 
question of res judicata, that the plaintiff having become aware of the pro- 
ceedings and of the question of Emma’s legitimacy as early as 1893, and 
yet not having taken any steps to push on her claim till more than 
3 years after the distribution of the assets among the next-of-kin she 
, must be deemed to have acquiesced in the Chancery proceedings and 
could not now be allowed to claim a refund of the assets already distri- 
buted. ` š 7 


—— 
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` Foreign judgment—Divorce—Irregularity in Procedure Recognition 
; maa 


by English Court—Jurisdiction. 
Pemberton v. Hughes [1899] 1 Ch. 781, C. A. 


- An action was brought by a widow for a declaration that under a 
settlement executed by her deceased husband she was entitled to an 
annuity of £200: upon? the security of certain properties which were 
settled upon her husband and others successively for life with a power 
to create a rent-charge npon them for the benefit of the wives of the 
several tenants for life. The persons who became entitled to the 
properties in possession at the death of her husband, disputed her 
claint on the ground that she was not validly married to the deceased 
tenant for. life. This plea was based upon the fact that she and one 
Erwin were domiciled and married each other in the State of Florida in 
1884 and that the decree for divorce passed in 1888 in favour of her 
husband Erwin in an undefended action for divorce on the ground of 
her ungovernable and passionate temper was invalid because ten clear 
days did not intervene between ‘the date on which the writ was issued 
against the defendant and the day on which it was returnable, as 
required by the rules of procedure obtaining in Florida Courts, This 
plea was allowed by Kekewich, J. 


On appeal it was held by the Court of Appeal (Lindley, M. R., Rigby l 
and Vanghan Williams, L.JJ.) that where the foreign court was | 
competent to entertain the snit and to require the parties to attend and 
answer the suit in court, a decree passed by it will not be questioned 
in English Courts unless it offends against English views of substintial 
justice and that a mere irregularity in the application of municipal 
rules of procedure was not a ground upon which the English Court would 
go behind the adjudication of a foreign court. 








Fraudulent conveyance—Oonfusion with the property of the person to 


whom conveyed—Oreditor’s action assets. Following— 


Inre Mouat. Kingston Cotton Mills Company v. Mouat, 
[1899] 1 Ch. 881. 


Where a voluntary assignee of two policies of insurance collected the 
amount of the policy on the death of the assignor and advanced it 
together with other monies of her own upon a mortgage and on the 
estate proving insolvent, creditors brought an administration action 
impeaching the validity of the assignment under the statute of Elizabeth 
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and applied to the court for an order directing thes payment of the 
' moneys into court or appointing a receiver, it was held by. Stirling, 
J. that it was clear that if the assignment was invalid under the 
statute of Elizabeth, the court had* jurisdiction to secure the fund as 
assets of the deceased liable for his debts, that the fact that the moneys 
belonging to the deceased had -been mixed with those of the assignee 
did not oust the jurisdiction of the court so long,as the moneys had not 
passed into the hands'of a bona fide purchaser for value without 
notice and that the assignee ought not to be allowed either to receive 
the mortgage moneys so far as they represdhted the amount of the 
policy or to part with the mortgage except after notice to the plaintiffs 
and with the sanction of the court. . 


——$—$— 


Bankruptcy—Fraudulent preference—Breach of Trust—Oonveyance 
to Beneficiary—-Bankruptcy Act, 1883, s. 48. 


Sharp v. Jackson [1899] A. C., p. 419 H, L. (E). 


A trustee had committed breaches of trust and on the eve of his 
bankruptcy transferred an estate of his to a trastee for the purpose of 
raising money thereby and rectifying the breaches of trust committed 
“by him. Subsequently on his own application he was declared a bankrupt 
and his trustee in bankruptcy claimed to have the alienation set aside on 
the ground of fraudulent preference. Vaughan Williams, J., in the court 
of first instance and the Court of Appeal consisting of Lord Eshgr M. R. 
and A. L. Smith and Ohitty, L.JJ., gave judgment for the defendants. On 
appeal the House of Lords agreeing with the Court of Appeal held that 
in order to make out a case of fraudulent preference it was not sufficient 
to prove merely that an advantage had been given to one creditor’over 
another, but it must be proved further that the preference was an act of 
unrestrained voluntary choice on the part of the insolvent, that therefore, 
a preference whether resulting from external pressure brought to bear 
upon him by the creditor as in ex parte Taylor, 18 Q, B. D., 295 or from 
the internal pressure of the apprehension. of impending danger real or 
imaginary as in the case of Thomson v. Freeman (1886), T. R. 155, was 
equally involuntary and could not be said to be a “ fraudulent preference” 
or even a “preference” in the correct sense of the word and that the 
conveyance, brought about as it was, from an apprehension of a near 
prosecution for breach of trust, could not be avoided on the ground of 
fraudulent preference within the meaning of the Bankruptcy Act, 


—-— 


4 i 
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Oompany—@eneral Meeting.—Director’s interest in the Resolutions— 
Omission to state in Circular—Oonditional notice of Meeting. 


Tiessen v. Henderson [1899] 1 Ch. 861. 


_ Two questions arose in this case, whether when the circular giving 
notice of a general meeting of a company for the purpose of passing 
certain special resolutions did not mention that the directors of the 
company were interested in the passing of the resolutions, the resolutions 
passed by the meeting could be avoided on the ground of insufficient 
notice ; and whether a notice of two meetings to be held successively for 
the consideration of two alternative resolutions (the second resolution to 
‘be taken up in the event of the first being rejected), was a valid notice, 


On the first point Kekewich J. held, following the case of Kaye v. 
Oroydon Tramways Oompany [1899] 1 Ch., 358, that since the case of 
Foss v. Hardbottle [1843] 2 Hare, 461, which practically decided that the 
absent and dissentient members of a company were bound by the vote of 
the majority, it was the duty of those who convened a general meeting 
to put the matter fairly before the meeting and in order to do so cause 
to be circulated among the shareholders all informations necessary to 
enable them to decide whether they ought to be present at the meeting 
or whether they might safely leave it to decide for them, that in this 
case the material fact of the interest possessed by the directors in the 
resolutions not having been notified to the shareholders, they were 
entitled to avoid the resolution passed without such disclosure, 


c 

` On the other point he held that the case of Alexander v: Stimpson, 
43 Ch. D, 189 on which reliance was placed in support of the contention 
that the notice was invalid, had no application to this case, that here 
there was no uncertainty as to when or where the meeting was to be 
held as there was in that case, and that the mere fact of the two 
meetings being formally different and of the.consideration of the second 
resolution being conditioned on the rejection of the first, did not make 
the notice invalid. 


Mortgage—Power to sell out of Court—Sale to Solicitor—Suit to 
-cancel—Laches. 


ri 


Nnll v. Easton [1899] 1 Ch. 873. 


The executrix of a mortgagee of reversion having obtained probate 
sold the reversion to a solicitor in bond fide excercise of the power of 
sale out of court reserved by the mortgage. The solicitor gave imme- 
diate notice of the sale to the. purchaser of the equity of redemption 
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from the reversioner. The purchaser of the equity brought this action 
after the lapse of ten years to set aside the sale on the ground that a 
sale to the vendor’s own solicitor was invalid. On the evidence in the 
case it was found that the solicitor had acted for the executrix in 
obtaining probate, that on being subsequently asked by her to find a 
purchaser for her, he with great reluctance promised to become the 
purchaser himself if she found nobody else to take it and that'finally he 
purchased it for more than its actuarial value. 


On these facts Cozens-Hardy J. held thas the mortgagee was not a 
trustee for sale on behalf of the mortgagor, that according to the most 
recent cases (see 40 Ch. D. 395 and [1897] A.C. 180) it would be 
impossible to impeach a sale made in good faith and without aty un- 
fairness to the mortgagor, that moreover the solicitor was in no way 
acting for the vendor at the time of the sale to him and that even sup- 
posing that he was her solicitor and could not legally buy the reversion, 
the right to avoid the sale was lost by laches and acquiescence on the 
part of the plaintiff who knew of his rights 10 years before the date of 
the action. : 

Vendor and Purchaser—Action for specific performance—Disorderly 
‘house. 


Hope v. Walter [1899] 1 Ch. 879. 


A certain house was sold by auction. The description given of the 
house was in all respects correct and unambiguous. But the tenant 
who was in possession used the house as a disorderly “house, of which 
fact the purchaser subsequently became aware and refused to complete 
the sale. Under the terms of the lease the tenant was liable to be 
ejected without notice if he used.the house in a disorderly manner. 


In the action for specific performance brought by the vendor, it was 
admitted by the defendant that he was not aware of the misuse of the 
house, but it was contended for him that both parties having been under 
a mistake as to the property put up for sale, thadefendant was entitled 
to rescind the contract and that the court ought, in its just discretion, 
to refuse specific performance on the ground of hardship. 


The Court held that according to‘the observations of Wigram V.C. 
in Lucas v. James, 7 Hare, 410, the existence of a nuisance in the house 
unknown to the parties was not a ground upon which a sale of specific 
property could be avoided, especially where the purchaser could, under 
the terms of the tenancy, expel the tenant without notice in case of 


disorderly user. ; 
paean a eee = 
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g CORRESPONDENCE. 
To 


Tar EDITOR, 
“ Madras Law Journal.” 


Sim, -° b u 

Í observe in your issue for August last in discussing the question 
of “ Primogeniture among | Mothers” you say at p. 278. “In the Uttu- 
malai case Mr. Justice Best, though he does not definitely decide the 
point, strongly indicates his opinion that when the succession is to 
the stn and not to the husband, priority of marriage is not the ‘criterion 
for determining the right of primogeniture.” Such, however, is not an 
inference that can be properly drawn from the judgment which is 
reported in I. L. R., 18 M., 277. The following is an extract from the 
. judgment (p. 280) :— As has been contended on behalf of appellant 
seniority in the family of the husband must be calculated from the date 
of the entry of each wife into that family by marriage, de. So calculated, 
the appellant is clearly the senior wife—the Dharmapatni, the wife 
married from a sense of duty” and the attributes for her we then 
mentioned. The words that follow, “ However the question here is 
not as to the succession of wives to a husband, but of a mother toan ~ 
adopted son” cannot be taken to indicate an opinion that a different 
method of ‘estimating seniority would have to be adopted in the latter 


case, hd 


Yours faithfully, 
JQth October 1899. J. W. B. 





JOTTINGS AND CUTTINGS. 


We beg ‘to acknowledge with thanks receipt of the. following 
publications :— a a 


The Indian Court Fees Act by Dasai Narotam to'be had at Srinivasa - 
Faradachari and Co., Madras :—Price Rs, 3-0-0. ' 


The, Hindu Law with Sanskrit Texts by P. Adinarayana Patre; 
printed-at the Varthamanatar angini Press, Madras, i 


‘Commentaries on the ‘Code of Civil Procedure by Hukm Chand, wii 3 
printed and published by hg Bombay Education Society ‘Press. i 
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Hindu Law relating to the liability for debt and alienatton forthe ome 
by V. Suryanarayana Pantulu, printed by Ð. V. Kristnan and Oo., Bel- 
lary. è i 


Sind Sadar Court Reports, Vol. 1., No. 3. (in exchange.) 
The Bombay Law Reporter for September (in exchange). 
The Albany Law Journal for September (in exchange). 

The Calcutta Weekly Notes for September (în exchange). 
The Allahabad Weekly Notes for September (in exchange). 
The Green Bag for September (in echange. ` l 

The Canadian Law Times for September (in exchange). 
The Canada Law Journal for September (in exchange). 


The American Law Review for se i ad and October Cin" ex- 
change). 


The Kathiawar Law Reports, fron January to October (in 
exchange), 


The Chicago Law Journal, Vol. IX., parts 1 to 7 (in cachange). 


The Ceylon Law Review, Vol. I., No. 4.(in exchange). 


. a 


The Bench and the Bar :—His honor Mr. Joseph.—We have atie 
had occasion to remark that‘the successful administration .of justice 
requires the maintenance of friendly relations between the Bench and 
the Bar. Both interest and duty combine to make -the members of 
the bar habitually respectful and deferential to judges., But Wwe are 
sorry we cannot say ‘that all judges realize ‘it to ‘be their interest or 
duty to adopt a courteous and considerate tone towards the practi- 
tioners appearing before them. We think it is the duty of the Judges: 
of Superior Courts to impress upon the Judges of Subordinate Courts the 
necessity of a, considerate treatment of the Bar. We regret to note that 
some of the District Judges do not sufficiently realize the obligations of 
courtesy in their relations with the Bar. We'have been told that the 
relation between Mr. Joseph, District Judge at Trichinopoly, and the 
practitioners appearing before him have been neither pleasant nor 
smooth. Quite recently some Vakils from the High Court appeared 
before Mr. Joseph and from what we hear of what passed at the’ hearing 
of the cases in which these gentlemen were engaged, Mr. Joseph appears 
to be both discourteous and utterly ignorant of the forms of forensic speak- 

ing. One of these Vakils referred to the contentions of his opponent 
by saying. “ you contend ” and he proceeded to meet the argument. 
This offended Mr.. Joseph who seems to,think that ‘a practitioner-must 
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not use the ford you at all on the ground that if it is addressed to 
the Judge it is disrespectful, and if it is addressed to the opponent, the 
vakil has no right to do sv. Mt. Joseph found fault with the vakil 
for his language and insulted him’by charging him with ignorance 
of English and want of respect to the Court. While we do not 
desire to adopt the tu quoque argument we cannot help thinking that 
it was the District #udge who displayed rudeness and ignorance of 
English. The other vakil we referred to began one of his arguments 
by saying “suppose so and so’: The District Judge at once interrupted 
him and said that he was not going to make any supposition. The vakil 
had then to begin his argument by saying “I will suppose so and so.” 
We are told that Mr. Joseph’s treatment of the local bar.is worse. Rude 
interruptions of this kind must necessarily disconcert any practitioner 
‘and interfere with the due discharge of his duties. Mr. Joseph does not 
seem to be aware that even in addressing Judges or even much higher 
officials like the Governor or the Viceroy, the use of the words you or 
your is permissible. Mr. Joseph will do well to have a copy of Webster's 
Dictionary on his table in the court-house. 


Friction between the Bench: and the Bar is not a merely personal 
matter, It is apt to result in great injustice, for, once in a temper, the 
Judge is apt to refuse a patient hearing of the practitioner or fall into 
an attitude of hostility to the party whom the practitioner represents. 
The Bench loses greatly in dignity and the Public loses its confidence in 
the imparizaltty. of the Court. 


Æ% 
* 


Mr. Tih again :—Mr. Joseph seems to be a man of peculiar ways. 
Criticism renders him more obstinate and he is more incorrigible when 
hig errors are pointed out. The High Court bas in numerous instances 
set aside his judgment as not in conformity with 8.574 of the Code. His 
judgments in criminal cases have in several instances been shown to be 
one-sided ; and yet he has not shown himself capable of profiting by criti- 
cism. Sometime ago he puta notice calling upon practitioners to give him 
a list of the authorities proposed.to be quoted by them in each case, a day 
previous to the hearing. He appears to have asked the Superintendent 
of Police to enquire how the savings of Legal Practitioners are invested 
to ascertain whether any of them are doing the business of money 
lending. We do not know how long Mr. Joseph is to be permitted to 
indulge in his career of wanton insult to the Bar. As # member of the 
Covenanted Civil Service he appears to feel that the High Court can do 
him no harm. But the Government can. We hope some body will 
invite their attention to him. i 

ay i 3 
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Ethics of Advocacy :—Our readers are likely to liave moticed an im- 
portant extract we made in a former issue from an article in the Law 
Quarterly Review upon the Ethics of Advocacy. Attention was pointedly 
drawa to the subject by Mr. Justice Subrahmanya Aiyar of the Madras 
High Court in the course of the hearing of a second appeal. The 
question dealt with in the extract and by Mr. Justice Subrahmanya Aiyar 
related to the duty of practitioners in the citation, of cases against their 
clients. Isa practitioner bound to cite cases that are in point though 
in support of the opposite side? The question is not altogether easy of 
solution and the answer depends a good deal upon an exact understand- 
ing of the relation of the profession to the Bench. One fact must be 
remembered that the’ members of the profession are not the mere agerts 
of the parties for whom they appear: The duty of the mere agent to 
act entirely in the interests of the principal is perfectly clear. But 
every agent that a party may select is notad mitted to the ranks of the 
profession. The body is one specially created and the suitor is at liberty 
to employ any member of that select body. Now, if the conditions of 
the existence of the profession are that every member should aid the 
Court with the knowledge he passesses on any question whether for or 
against his client, the answer to the question already put would be 
clear, But in the absence of a statutory or any other definition of the 
conditions under which the profession is called into existence, the stand- 
ard of duty depends upon the general understanding of the profession as 
handed down through generations of lawyers. 


If there is an understanding that the practitioner ig expected to 
cite all cases for or against his client, there is no violation of the duty he 
owes to his client or any betrayal of his interests. The question then 
resolves itself into whether there is such an understanding by common 
consent. If there is not, would it conduce to the best interests of the 
public that there should be implied such a condition attaching to the 
practice of the profession. We think that in cases of this description 
whatever difficulty there may be in answering particular questions which 
may be on the border land, the general line of demarcation is clear. A 
practitioner whois regarded as aa officer of the court and enjoys privileges 
which a mere agent can never enjoy is bound to inform the Court if he is 
aware of any cases in point that militate against his client’s case, If in 
his opinion the cases are distinguishable, or it is difficult to decide whether 
the case seemingly against him is really so, he is not bound to decide the 
question and thus usurp the functions of the Judge. It cannot be said 
that he is bound to look up authorities that are against his client, for 
such a view will tend io the extinction of the profession itself. The prin. 
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ciple of each p&rcty retaining an advocate is that the best that can be said 
on each side should be brought up before the court to enable it to arrive 
at a satisfactory conclusion. It is’not salatary to lessen the weight of 
responsibility by making the advocate on each side a judge for the time 
being. The work of the court will be best performed by’ the advocate — 
on each side doing the best for his client. 


Such a duty is not necessarily inconsistent with the advocate being 
required to state to the court what he knows to be directly in point and 
against him. The suppression of that knowledge has the necessary 
appearance of sharp practice; and both in the interests of individual 
marality and of the public at large he ought to be made to do that duty 
even, if necessary, under penalties. 

a «x 

Lord Watson :—The death of Lord Watson is an Imperial as well asa 
National loss. The unanimity with which the legal profession throughout 
the dominions of the Queen will record this verdict, as the news of the fresh 
blank in tle ranks of our judiciary spreads, will take the non-legal world 
by surprise. The tribunals in whose labours Lord Watson has for almost 
twenty years taken so great a part, are unfamiliar to the ordinary habi- 
tues of the Law Courts. The cases on which they adjudicate are seldom 
sensational and usually raise issues of pure and often not even of Eng- 
lish Law. Add to these considerations the facts that Lord Watson’s 
forensic career had been pursued in Scotland, and that during his judicial 
life in England, with characteristic modesty and directness of purpose, 
he confned himself strictly to the work that he had come here to do, 
and it is not difficult to understand the astonishment with which many 
people will learn that in the estimation alike of Bench and Bar, the 
unassuming Scotch law lord who has just passed away was one of the 
greatest judges of the Century. There can be no doubt, however, that: 
this is the posi tion that Lord Watson will take and retain in our judicial 
history, That a lawyer trained under a legal system so essentially 
different in many of the vital points from the English as that existing 
under the law of Scotland, should have been able to bear a dignified and 
efficient part in thé decision of English appeals, would have been of 
itself no slight achievement. Lord Watson's career at the bar had been 
practically a failure. But- he had found his true vocation on the Bench, ` 
and he was fully aware of the fact and not long in showing his conscious- 
ness of it. He made himself a profound English lawyer. Within two 
years after his elevation to the Bench he delivered an elaborate judgment 
on a highly technical question as to prescriptive right to a several oyster: 
fishéry (Goodman v, The Mayor of Saltara), and from that time forward 
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down to the very end of his judicial career he held hisbwn with a suc- 
cession of intellectual giants—Cairtis, Selbourne, Blackburn, Herschell, 
-and the rest—grappling as ably as théy did with problems with which he 
could have had little practical acquaintance before he became a judge, 
and permanently enriching the literature of English law. It was, 
however, in the Judicial Committee of the Privy Council that Lord 
Watson’s great strength lay. His profound knowdedge at once of English, 
Scotch, and Roman law peculiarly fitted him for dealing with the vast 
system of Imperial Jurisprudence which that tribunal hag to administer ; 
` and in the services which he rendered to it fe has had no superior, if 
indeed he can be said to have had an equal. The law as to the interpre- 
tation of British North America Act, the elucidation of the Roman 
Dutch Law to legitimatio per subsequens matrimonium, the conditions 
under which the prerogative right to hear appeals in criminal cases will 
be exercised, the immunity of consular judges from legal proceedings 
for acts done in their judicial capacity, the so-called ‘ Matrimonial 
domicil, {these and other numerous other subjects of not less importance 
owe their present definiteness, coherence, and accordance with sound 
public policy largely to the touch of Lord Watson’s moulding hand. As 
a judge, Lord Watson had his shortcomings. He was prone to interrupt 
the arguments of Counsel, and his interruptions sometimes tended ‘to 
assume proportions strongly reminiscent of a Scotch sermon of the 
olden time. But he was always open to argument; and he never failed 
in good humonr, courtesy or consideration :—The London Law Journal, 
3 e 
[We beg to join in the humble tribute paid by our Contemporary 
to Lord Watson and cannot but add that the Judicial Committee of the 
Privy Council will be appreciably weaker by the loss of the striking 
personality of Lord Watson.—Ep. ] f 


"s 


Damages—Breach of Oontract for Adoption—In Sandham v. Grounds, 
decided in the U. S. Circuit Court of Appeals, Third Circuit, in May, 
1899, it was held thatthe measure of damages for, breach of a con- 
tract by‘one person to adopt another and make the latter an heir, under 
the law of Pennsylvania, is not the value of the share of the promisor’s 
estate at his death which would have been inherited by the promisee, 
but the value of the services rendered or outlay incurred by the promisee 
on the faith of the promise, with interest. 


It was further held that where a contract for adoption was to be per- 
formed ina certain State, and the estate to which the person to'be 


‘adopted would thus have become an heir is there situated. the law of 
5 
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such State gavérns as to the measure of damages fora breach of the 
contract. 


' The court said : à 


The plaintiff in this action brought her suit against the defendant, 
as administratrix of Samuel Smith, to recover damages for the breach 
of a contract entered into between the plaintiff and said Smith in his 
life-time, in and by whichsaid Smith agreed that he would take the 
plaintiff (who was his niece) from her home in [Ireland to America, 
adopt her as his danghter, and that he would so provide that at his 
death she should receive one-half part of his property. The plaintiff 
accardingly came .to America with her uncle, and for a short time 
continued to live under his care and protection. During her stay she 
rendered no service, and after her departure, at the end of some sixteen 
months, she did not return to him. Smith never took any steps looking 
to the adoption of the plaintiff as his daughter according to the form of 
the statute of the State of Pennsylvania, but did so adopt an inmate of 
hig house, who was a relative of his wife. The contract between Smith 
and the plaintiff was to be performed in the State of Pennsylvania, 
where Smith resided, and where he afterwards died intestate. Upon the 
trial of the cause the learned judge charged the jury, inter alia, as 
follows: 


“Upon the question of the rule of damages the court charges the 
jury that for the breach of tho alleged contract the measure of damages 
is not the value of decedent’s estate at the time of his death, but the 
value of the services the plaintiff rendered the said Smith while she 
remained with him, and also any pecuniary outlay or expense she was 
subjected to or incurred, with interest.” 


To this part of the charge exception was taken, and the only 
question argued before us was whether the measure of damages was 
correctly stated. We cannot doubt that the damages in this case must 
be determined by the laws of’ the State of Pennsylvania, where tha 
contract was to be performed, and where the assets of Smith’s estate 
are properly distributable. We find, upon reviewing the decisions of 
the highest court of that State, that the question here at issue was set 
at rest in Graham v. Grakam’s Ea’rs (34 Pa., St., 475), in which the 
case of Jack v. McKee (9 Pa., St, 240), holding a contrary doctrine, 
was carefully considered and expressly overruled. In Graham v. 
Grahams Hx'rs (supra) the decedent agreed with two distant relations 
that, if they would come and live with him, they should share his pro- 
perty equally with his nephews after his death. He failed to carry ont 
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his agreement, and suit was brought against his exe@utors to recover 
the value of the promised shares of his estate. The plaintiff offered to 
prove the value of the-decedent’s estate, and the share of each nephew, 
for the purpose of showing the damage sustained by the plaintiff. To- 
this offer the defendants objected on the ground that the measure of 
damages was the: value of the services rendered, and was’ not to be 
governed by the value of the decedent’s estate. èe Strong, J., said: 
“Without pressing the insufficiency of the proof of the contract, 
* * # it by no means follows that? the measure of damages in an 
action for its breach is the value of the thing promised at the time of 
the breach. Jack v. Mckkee (supra) is no longer a role. This court 
has returned from the departure which was made in that case.” L The 


‘Albany Law Journal. 


ae 


Action by wife for Alienation of husband's affections. 


Tiaurtrry or Parents or Huspanp’s Misrress, ALLEGED TO HAVE 
INDUCED AND PROCURED COMPLETE ABANDONMENT OF WIFE. 


New York Supreme Cowrt—Appellate Division—First pannei: 
July, 1899. 


Present: Hons. Charles H. Van Brunt, P.J.; George C. Barrett, 
William Rumsey, Edward Patterson and George L. Ingraham, JJ. 


Marie Kuhn, Appellant, v. Friedhold Hemmenn et al., *Respon- 
dents. 


Appeal by the plaintiff from a judgment entered upon the eet 
of her complaint at Trial Term. 


The action was brought to recover damages for alienation of the 
affections of plaintiff's husband by the defendants. Plaintiff was mar- 
ried to Charles Kuhn in 1890, and in 1892 they moved to an apartment 
house where the defendants, who were the owners, resided. The defend- 

‘ants’ daughter, Elsie Hemmenn, resided with them, and in 1893 
Kuhn commenced an adulterous intercourse with this daughter. Dis: 
covering, in May, 1894, that she was in a delicate condition, he took 
her to au apartment house on Fifty-sixth street, where a child was 
born to them in July, 1894, The defendant Barbara Hemmenn 
frequently visited them at this place,.and they were known there as 
Mr. and Mrs, Kuhn. In 1895 and 1896 they lived together as man and 
wife in a house on Seventy-seventh street, and while livizig there were 
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frequently visited by both defendants. At the time of the birth of the 
child above referred to, defendant Barbara Hemmenn said to the mid- 
wife who was commiserating hereon her daughter’s unfortunate pre- 
dicament: “ No matter, it may côme out all right; may be she takes 
money and goes away, and he can marry her then.” In 1894 Charles 
Kuhn, inthe presence of Friedhold Hemmenn, referred to him as his 
father-if-law, and Hermmenn at other times spoke of Kuhn in the same 
year as his son-in-law, and of his daughter Elsie as Kuhn’s wife. Dur- 
ing all this time, and up to the date when she left for Europe in 1896, 
the plaintiff was living* with her husband in the same honse with 
the defendants, on good terms with them, but was entirely ignorant of the 
ciroymstances above referred to. Her husband was earning a good 
salary, aud he was her sole support. She knew of Elsie Hemmenn’s 
condition, but had been told by both defendants that a man named 
Heckman was responsible therefor. She knew nothing of her husband’s 
infidelity until her return from Hurope in 1896. Admissions of Fried. - 
hold Hemmenu were proved to the effect that he furnished money to 
Kuhn to stand the plaintiff to Hurope, and that he promised to pay all 
the cost of divorce proceedings and to set him up in business if he would 
marry his daughter. It was also shown that shortly after the departure 
of the plaintiff for Europe both defendants stated to friends of hers, who 
had ascertained the true situation, that she“ was nob worth to havea 
man like this,” and that it was “a pity sucha fine, elegant man should 
be married to such a common, ordinary woman.” Within a short time 
after plaintiff's departure Kuhn and Elsie Hemmenn moved into the 
house adjoining the defendants, which was also owned by them, and a 
few months later into the very apartments in the defendants’ house 
formerly occupied by the plaintiff and Kuhn; and they lived there as 
man and wife. In May, 1896, and while plaintiff was still in Europe, 
and in ignorance of all these facts, Kuhn and Elsie Hemmenn went 
through a marriage ceremony, which was performed by a Lutheran 
minister, who had been for many years a personal friend of the defend- 
ant Friedhold Hemmenn. The latter accompanied them, and when the — 
clergyman (who relied solely upon Hemmenn’s word) inquired whether 
Kuhn had been divorced with a right to re-marry, he replied that “ it 
was all right.” Hemmenn also signed the marriage certificate as a 
witness. On the same day the child was baptized by a minister of 
_ another denomination. Plaintiff returned from Europe shortly after . 
this, and found Elsie Hemmenn living as Mrs. Kuhn in the apartments 
which had been occupied by Kuhn and herself when she went away. 
Charles Kuhn had then disappeared. 
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Isidore Hershfield for appellant; Frederick H. Ernst gor respondents. 


Barrerr, J.—It is well settled that a wife may maintain an action 
against one who has enticed her husband from her, or deprived her of 
the comfort of his society (Bennett V. Bennett, 116 N. Y., 584; Jaynes 
v. Jaynes, 39 Hun, 40; Buker v. Baker, 16 Abb. N. C., 293; Breimann 
v. Pasch, 7 Abb. N. O., 252; Westlake v. Westlake, 34 Ohio St., 621.3 
The defendants evidently misconceive the nature of the present action, 
for they content that it cannot be successfully maintained because of a 
lack of evidence to show that they had gny knowledge of the improper 
rélations existing between their daughter and “plaintiff's husband until 
the child was born. They also assume that the entire wrong to the 
plaintiff was consummated when Kuhn entered upon his adulterongdife 
with Elsie Hemmenn, and that no act of theirs subsequent thereto could 
add to the plaintifi’s injury. They insist that the plaintiff’s only remedy 
ia a possible action for damages against their daughter, Their con- 

’ tention overlooks the fact that this action is not to recover damages sus- 
tained by the plaintiff as a result of the criminal conversation of her 
husband with Elsie Hemmenn, but for the loss of consortium. This is 
plainly the gravamen of the complaint. The damages claimed are 
alleged to have been sustained by reason of the plaintiff’s deprivation— ` 
resulting from the defendants’ acts and inducements—of the ‘ comfort, 
aid, assistance, affection, support and maintenance” of her husband. 
Mere marital ‘infidelity would not suffice to maintain such an action, for 
marital infidelity alone did not cause the wrongs of which the plaintiff 

. is complaining. There is no evidence whatever to show that she was in 
any way deprived of the “comfort, society, aid, assistance, affection, 
support and maintenance ” of her husband up to the time when she left 
for Europe. Itis true that he was then, and had been for some time 

previous thereto, maintaining a mistress with whom he passed a portion 
of his time. But of this the plaintiff was in complete ignorance. He 
still continued to live with and support her; and he ostensibly fulfilled 

-all his marital relations. It is clear, then, that there was up to this 

time no such alienation of affections as would have entitled the plaintiff 
to maintain an action like the present against these defendants (Romaine 

v- Decker, 11 App. Div. 22; Buchanan v. Forster, 23 App. Div. 344; 

Hodecker v. Strickler, 59 N.Y. Supp. 515, aff'd in 20 App. Div. 245), 


Thus the only injury which plaintiff suffered up to the time of her 
departure for Europe was the moral injury resulting from the violation 
of her husband of his marital allegiance. It is for the additional wrong 
which the defendants subsequently caused to be inflicted upon her that 
she brings this action, This additional wrong consisted in the entire 
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abandonment ef the plaintiff by Kuhn, his entering into a bigamous 
‘marriage with the defendants’ daughter, and his taking the latter to 
the very apartments in the defendants’ house which he had previously 
occupied with the plaintiff. Thisewas the loss of the “comfort, society 
aid, assistance, affection, support and maintance” complained of by 
the plaintiff ; and that loss, and the defendants’ responsibility therefor, 
wore stfficiently showy, at least prima facie. The plaintiff was living 
with her husband. in apparent peace and contentment up tothe time of 
her departure for Europe. Sometime previous thereto the defendants 
talked of taking steps to*get her out of the way. This was because of 
Kuhn’s relations with their daughter, of which they were fully aware. 
Thgir admissions were given in evidence to the effect that they had 
told Kuhn that they would pay for a divorce and'set him up in business 
if he would marry their daughter, and that they furnished him the 
money to send the plaintiff to Europe to get her out of the way. It was 
proved, too, that they connived at and encouraged the bigamous marriage 
with their daughter. We also find that they freely told various people 
that they considered Kuhn’s lawful wife a common woman, much beneath 
him, and that they were doing all in their power to separate him from 
: her. How well they succeeded has already been shown. If they had 
taken no steps atall inthe matter, Kuhn might never have wholly 
abandoned his wife. Atany rate, there was enough evidence to warrant 
the inference that they induced Kuhn -to send her to Europe, with the 
idea of eventually getting rid of her entirely, and that by their influence 
and inducements they finally accomplished this latter purpose. Upon: all 


x 


the testimony it was certainly a question for the jury whether their ` 


wrongful influence and inducements were tbe cause of Kuhn’s finally 
abandoning the plaintiff (Remsen v. Hay, l4 Week. Dig. 448). They 
canhot escape the consequences of their acts upon the plea of parental 
solicitude. While we muy sympathise with them as parents, we cannot 
justify the means which they adopted to effect a partial rehabilitation 
of their daughter at the expense of an innocent wife. 

T'he judgment should be reversed and a new trial ordered, with costs 
to the appellant to abide the event.—The Albany Law Journal. 

Pas f 

Legal Laugh:—“ Your worship,” said the wily solicitor, who was 
defending the stalwart prisoner in the dock, “ you cannot possibly convict 
my client of house-breaking. I submit, sir, with all deference, that 
neither morally nor legally can you convict him. I will tell you why. 


“Mr. Sikes, here, as the evidence clearly proves, did not break 
into any house atall. He found the parlor window open, as the 
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witnesses admit, and all he did was to put in his right aum and remove 
some unimportant articles. Now, sir, Mr, Sikes’ arm is not he. 
himself, and I fail to see how you can punish the whole individual for 
an offence committed by only one of his limbs.” 


“Very well, sir,” said the cautions Solomon of the Bench, “I have 
heard of a similar defence before to-day, so I find the prisoner’s arm 
_ guilty, and sentence it to six months’ imprisonment. The gentleman 

_ himself can accompany it or not, as he chooses. Mr. Clerk, read that 


sentence.” : : A 


Then Mr. Sikes smiled a fourteen-inch smile, and the plan of the 
defence becamo apparent, as he quietly proceeded to unscrew his guylty 
cork-arm and leave it in the custody of the'court.— Tit- Bits. 








REVIEWS. 


The Indian Oourt Fees Act by Desai Narotam to be had at Srinivasa 
Varadachari and Oo., Madras:—Price Rs. 3-0-0. t 


Mr. Desai Narotam has done a'service to the Profession by annota- . 
ting the Court Fees Act with all the decisions up to date. The Act ig a 
clumsy old piece of work and the language and the provisions of the 
enactment deserve to be entirely overhauled. Itis much to be regretted 
that an enactment which has to be constantly referred to should be so 
poorly drafted. Every annotation, therefore, which tends to throw 
light upon the meaning of any section or part of it is welcome. There 
is no original criticism attempted on the Act or the decisions cited, But 
we have no doubt that the book will be found useful asa repertory of 
decisions under the Act. 





The Hindu Law by P. Audinarayana Patro, printed at the Vartha- 
manabarangint Press, Madras. 


We congratulate Mr. Patro on his new work on the Hindu Law, 
Thé field cannot be said to have been exhausted by the treatises alread y 
extant. The author follows Mr. Cunningham’s method of stating the 
Law in the form of propositions consecutively numbered. Such an 
attempt has the necessary drawback of the absence of strict accuracy 
in the statement of the propositions. The author has made a useful . - 
_ departure in inserting the Sanskrit Texts upon which his propositions 
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are based. Meh of it is necessarily elementary, but we are glad to note 
that in the chapter on Inheritance he has inserted the rules regarding 
pollution and inserted the list of persons qualified to perform the Sradh 


in the order of their competency. We hope that the book will be of use 
to the legal profession, ' 


The Madras Aaw Journal, 
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ADMINISTRATION OF JUSTION IN MADRAS. 

We have before us the report on the administration of Civil 
Justice for the year 1898. The order of Government on the! reports 
in former years used to bea short abstract of the work done in the 
year under review, but in the present instance the Government 
have simply been pleased to record the administration of the report 
on Civil Justice. The change in the mode of dealing with the 
report is to us exceedingly welcome. Unless any questions of 
principle involving reform are raised in these Government Reviews, 
it serves no useful purpose to have a rehash of the figures contained 
in the High Court reports. i 


We do not propose to give an abstract of the work done by the 
varioas classes of courts in the Presidency, or to repeat our 
usual praise of the District Munsifs and our usual disapprobation 
of the higher ranks of the judicial service. There are, however, 
a few matters of interest which suggest themselves to us. In 
paragraph 5 of the report, the statement is made that the system 
of trial by Bench Courts under S. 9 of -the Village Courig Act 
continued to be in force in the same districts as in the previous 
year. Looking at statement C; at page 42; we find the systém of 
Bench Courts is not in force in some of the advanced districts of 
the Presidency, such as Tanjore, Trichinopoly and Malabar.: We 
have no explanation as to why the system has not been extended to 
these districts, or more largely enforced in all the districts. We 
éan imagiite tid othët roäšoti thar the inidifference of tlie Collectors 
of those districts to the question. Thé réport doés not proceed to 
deal witli the ddvantages or the greater popularity of these 
. Bench Courts in cémparixon with the Village Courts presided over 
by a single officer. If the figures are ány test upon the matter, 
Village Courts as a whole, with 98,349 suits instituted in the year 
idler review, seem to be increasing in popularity. We hope the 
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Government will call for the opinion of District officers generally as 
regards the best method of ioreneing the work and popularity of 
the Village Courts. 


The report states that the disposals by District Munsifs in 1898 
are the highest on record. We have more than once drawn 
attention in these pages to the fact of District Munsifs being over- 
worked. It appears that the average number of working days in 
the regular District Munsifs’ Courts was 234 in the year. This is. 
more than the average “number of working days of the judicial 
officers of higher rank and accounted for by the difference in the 
peritd of the long vacation. It has more than once been suggested 
that the summer vacation of District Munsifs should be as long as 
that of Subordinate and District Judges, there being no reason 
why a class of judicial officers, whose mental strain is not less 
severe than that of officers of higher grades and who have shown 
themselves capable of turning out better and more ‘satisfactory 
results than their better paid brethren, should not enjoy the period 
of mental and physical rest sufficient to renovate their energies. 
We hope the authorities will recognize the fact that even in mattors 
of mental work there is such a thing as straining the mind beyond 
the limits: of perfect recovery. Under the Civil Courts Act of 
Madras the power is vested in the High Court of fixing the period 
of the symmer vacation up to a limit of two months. The Govern- 
ment has no voice in the matter, and the body that supervises the 
work of these judicial officers and has the best opportunity of 
acquainting itself with the nature and quality of the work turned 
out should have no hesitation in’ sanctioning the full period allowed 
by the law. We think the High Court should not merely record 
their satisfaction that during the year under review the District 
Munsifs disposed of 5,560 ordinary suits and 9,396 small causes 
more than in the year 1897. 


We think the time has come when the Government ought to 
increase the jurisdiction of the City Civil Court to at least 
Rs. 5,000. There can be no doubt that the experiment has proved 
a signal success. The Court, moreover, has had the singular good . 
fortune of being presided over by officers both able and popular. 
The Court has answered the best expectations of its well-wishers. 
We trust we shal] not be considered disrespectful to the High Court, 
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if we venture the remark that cases now tried ande disposed of by 
the City Court are better and more carefully tried than they would 
have been’-if their lot had been ‘cast in the High Court; and we. 
have no hesitation in saying that there is a considerable number of 
original suits still being tried on the Original Side of the High Court, 
in which there is a chance of better justice being rendered if they 
are transferred to the jurisdiction of the Cit} Court. 


Speaking of the Original Side,” it ocqurs to us that a change 
ought to be made in the rule which practically dispenses with any 
record of evidence and leaves the party dissatisfied with the , 
decree of the Judge of First Instance without the means of satisfying 
the Appellate Bench as to any error in the judgment of the First 
Court. Thatthe Judges who happen to preside on the Original Side 
of the High Court are only ‘too prone to err in their judgments 
is manifest from the large percentage of reversals notwithstanding 
the scantiness of the materials with which the appellant is supplied 
to attack the decisions of the Court of First Instance. It is said 
that the notes taken by the Judge of the evidence given at the 
trial are his property and that copies thereof should not be sup- 
plied to either of the contesting parties. This strange and some- 
what novel doctrine which has come into vogue within the last 
three years of the High Court’s history has been found to be 
productive of a not inconsiderable amount of injustice. I is often 
said that each party is at liberty to take his own notes and in not 
a few instances the spectacle is presented on appeal of the Bench 
in possession of one version of the appellant in possession of 
another and the respondent in possession of a third on points of 
material interest in the case. ‘In cases of appeal, copies are supplied 
in England of the Judge’s notes to each of the contesting parties. 
But if this doctrine of judicial property is to retain its hold upon 
the judicial mind, arrangements ought to be speedily made for 
evidence being taken by a sworn clerk in attendance. The matter 
was engaging tho attention of the profession during the time of the 
late Chief Justice. But no definite step was taken as there was not 
much hope of reform in this direction during his Lordship’s regime. 
We trust that an. appeal will be early made to his Lordship the 
‘present Chief Justice, who while at the bar must have greatly felt tha 
inconvenience of the present rule, 
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Rea #8 of the report deals with. the financial, results. of 


49 lakhs respectively, leaving a surplus of 15 lakhs i in. favor of 
Government. We have repeatedly, protested against the Goyern-. 
ment making,.a profit out of litigation. A Government on the verge 
of bankraptey threatened with, periodical famines and frontier expe- 
ditions is not likely to listen to a cry of excessive impost on litigation. 


The convenient theory has been started that the people of 
India are notoriously litigious and the malady is, sought to be ` 
keptu under restraint by the heavy tax on Justice. We have never 
Socepted the position that the people are prone to be litigious. 
We have often pointed out that the evil if any lay in the unmean- 
ing refinements of adjective law which promote litigation. But, be 
this as it may, it is difficult to justify a tax which brings in more 
than the cost of both civil and ‘criminal administration together and- ` 
places a sum of 15 lakhs to the credit of Government. T'he receipts 
in Court-fee stampş on account of service of processes in Civil Courts, . 
excluding discounts for sale of stamps at 1 per cent. on that amount, 
amounted in round figures to Rs. 12,80,000, and, the Government 
have made a profit under this head of Rs. 6,80,000, i.e., Rs. 69,000 
more than in 1897. It appears to us that this nardni? large 
and increasing profit should not be pocketed by Government without 
‘a word of explanation. 


The, process fees ought to be,reduced so as to.make the-receipts 
and expenditure balance each other. Again, the actual receipts in: 
copy stamp. papers, in. Civil Courts. amounted to. Rs. 2,836,000 ;: 
excluding, charges, on.accqunt, of, their supply. at 20 per cent. on that 
amount, the, net receipts amount to Rs. 1,59,000. The surplus, 
therefore, under, the Copyist: fund amounted, in round. sees to 
Why. doda not the, copying charge: be, reduced? We. expacty the. 
report of the. High Court, or the annnal.order, of;Government.to say, - 
something, on,qnestions of this description. But we.logk.in-yain for 
information.on these matters to these departmental productions. . Wie: 
trust.some member of the. Legislative Council. will-draw the attention 
of: the; Government, to. the. paints. we. haye dealt:with:.and) elicit, 
information from them. : 
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There is, a paragraph in the report about inspection of the 
Subordinate-Courts, by. District Judges. We venture to ask the 
question. how many. of these officers are competent to make a 
satisfactory inspection of the Subordinate Courts. We donot know 
why the District Courts should not be inspected by some Judge of 
Í the High Court specially qualified, for the task. We-believe that 
many an irregularity will then be brought tô light of which the 
High, Court at present. knows nothing.. The whole report before us 
isina stereotyped, form without any light bging thrown upon ques- 
tions, of interest that, crop. up every now and then in the system. of 


administration. 
r 


THE HINDU LAW OF PRIMOGENITURE. 
Brothers by. mothers of different classes. 

The. Saptur case was -ecently disposed of by the Privy 
Council on the simple ground that there was a concurrent finding 
of' the Courts in India as regards the custom of the son: by the 
senior: wife succeeding to an impartible estate in preference to an 
elder son by the junior wife, There was another- question of con- 
siderable: importance raised in the case,.on which it. became unne- 
cessary to. the Judicial, Committee to: pronounce any opinion.. It 
was; the, subject of the third. issue, and the High Court of Madras 
decided (vide Ramasami; Kamaya Naik v. Sundara Lingasami 
Kamaya; Naik, I. L. R., 17 M.,,422) that where a Sudra marries a 
woman, of his. caste; bub of an inferior class as a dagger wife in 
addition to. his wife equal in caste to.him, the rule,of selection. in 
the matter of. succession; to sn impartible-estate is in favour of his 
son by the latter by-reason of the mother being of a higher-class. 


We propose to-examine the correctness of this decision. 


The, qnestion was raised asa matter of pure law and not as one 
based upon any.custom of:the caste or tribe or locality. It virtually, 
amounted to this, viz., that though (1) the father of the plaintiff and 
the defendant, (2) Nagammal the mother of the plaintiff, and (8) 
Muthuyerammal, the mother of the defendant, were of the same main 
caste; viz., Sudras;andiin factof the. same ‘sub-section, viz., Kamba- 
las}: and: Nagammal was;married,to;the deceased, Zemindar (father 
of the parties): in, accordance, with the Kambala caste rites and 
ceremonies, yet. by, reason. of the defendant’s mother being a pure 
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Kambala, ¢.¢4 Thottia Kambala, while Nagammal the plaintiff’s - 
mother was found to be a Kolla Kambala (said to denote a mixed 
caste) and also by reason of the’former being born in a Zemindar’s 
family while the latter was born only ofan ordinary tyot, the defend- 
ant, the son by the former, had priority over the plaintiff, the son 
by the latter, on the supposed authority of verse 125, chapter IX, . 
Manu. The facts féund in connection with the class and rank of 
Muthuverammal and Nagammal were as follows; The former was 
the legitimate daughter of ‘parents both of whom were Thottia 
Kambalas, the father being the younger brother of a Zemindar. 


N Nagammal, the latter, was the legitimate daughter of parents 
Muthuverasami Naick and Subbammal, neither of whom was 
Thottia Kambala, i.e, a pure Kambala, because Muthuverasami 
was the illegitimate offspring of a pure Kambala, t.e., Thottia 
Kambala (who was a Zemindar) by a woman of the Vellala caste, 
another sub-section of the Sudra caste, and Subbammal was the 
illegitimate daughter of Mulipatti Lingama Naick, a pure Kambala, 
i.e., Thottia Kambala by one Kamakshi, a woman of the said Vellala 
caste. In other words, the grandfathers of Nagammal both on the 
paternal and the maternal side were pure Kambalas, but the grand- 
mothers on both sides were of the Vellala caste and therefore the 
father and the mother of Nagammal were not pure or Thottia Kam- 
balas, being the offspring of Thottia Kambala fathers by women 
who were not Kambalas but Vellalas. So far as the caste is con- 
cerned it is important to bear in mind that among Sudras illegiti- 
macy does not affect caste, and that in fact it is no disqualification 
for inheritance either, or to succession by primogeniture to an im- 
partible estate. The caste, therefore, of Nagammal’s parents is not 
affected by their being the illegitimate offspring of pure Kambalas 
by women of the Vellala caste. Kambalas and Vellalas form two 
of the numerous stb-divisions of the Sudra class or caste. There 
was no evidence to show which of the two was superior or inferior 
to the other. 

But undoubtedly marriage between a Kambala or a Thottia 
Kambala and a Vellala would be valid and the offspring legitimate. 
In other words, marriage between persons belonging to different 
sub-sections of the Sudra caste is valid and the offspring legitimate. 

It need hardly be stated that under the Hindu Law and usage 
there are only four castes or classes, viz., Brahmins, .Kshatriyas, 
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Vaisyas and Sudras, and that in former times the mafriage between 
a male of one caste with a female not only of his caste but of any of 
the lower castes was valid and the children of a man by a female of 
a caste lower than his own were called Anulomajas. Though ason 
by such union was regarded as perfectly legitimate, yet in competi- 
tion with a son of the same father by a wife of the same caste as 
himself the share of the former was less than ‘that of the latter. 


Marriage of a male of one of the three lowae classes with a 
woman of a caste higher than his was however not recognized, 
The offspring of such union were illegitimate and referred to as 
Prathilomajas and they had nio rights of inheritance. The offspring 
of the mixed marriages in the anuloma form had distinct names 
assigned to them, such as Murdhabhishikta, Ambashta, Nishada, 
Ugra, &e. 


The whole law on this subject, especially with reference to the 
casto of the offspring ot the anuloma marriages, will be found 
discussed in Brindavana v. -Radhamani, I. L. R., 12 M., 72. 
Marriages in the anuloma form are now obsolete and under 
the presont law and usage marriage is valid only as between 
persons of one and the same main caste, viz, Brahmins, 
Kshatriyas, Vaisyas and Sudras. Even under the-former law, so 
far as Sudra males were concerned, they could validly marry 
only in the Sudra caste because they belonged to the lowest 
class and, as already pointed out, it was not permissible to one to 
marry a female of a higher caste; Such unions being prohibited 
and the offspring thereof designated Prathilomajas without any 
rights of inheritance. So far therefore as Sudras are concerned, to 
which caste the parties to the suit belong, even the ancient law in 
respect of anuloma marriage was altogether inapplicable and the 
difference in the allotment of shares to sons by wives of different 
castes was consequently inapplicable to a Sudra because all his wives 
could only be Sudras. Under the ancient law, in the case of the 
three regenerate classes, Brahmins, Kshatriyas and Vaisyas even in 
the case of partible property (and under Hindu law all properties 
are partible) right of primogeniture was recognized in the sense that 
among sons born of wives of the same caste an additional share 
has to be allotted to the eldest by the others. But-in the case of 
sons of a Sudra no such right of primogeniture was recognized and 


356 THE MADRAS LAW JOURNAL ` Yor. 1x, 
Manu-declare’ ás follows in verse 157, chapter IX, “ For a Sudra 
is ordained a wife of his own caste only (and) no other, those born 
of her shall have ‘equal shares, gvon if there be-hiindred sons.” 


In the case of Brindavana v. Radhamani, I. L. R., 12 M.,72, the 
questioa was whether the claimant in that case who was illegitimate 
was thb son of a Sutlra in which case alone he would have been 
entitled to succeed as heir. His illegitimacy being admitted the 
question was whether his father was a Sudra by caste. The 
paternal grandfather was admittedly a Kshatriya and the paternal 
grandmother was assumed to be a Sudra. In favour of the 
clatmant it was contended that his father was a Sudra because the 
paternal grandmother was a Sudra and that he was qualified to 
inherit as the illegitimate son of a Sudra, though the illegitimate 
sons of the three regenerate classes are disqualified for inheritance. 
Tho decision in the case was however that the claimant’s father was 
‘not a Sudra by caste and that he was an Ugra, an intermediate caste, 
being the offspring of a Kshatriya by a Sudra woman. 


The parties to the Saptur case being Sudras and the plaintiff 
and the defendant being the legitimate sons of a Sudra by different- 
wives. the important question is whether in the absence of any 
custom or usage right of succession by primogeniture to an im- 
partible ‘estate is to be determined with reference to priority of 
birth or whether it is to be determined with reference to any 
difference in the social status or considerations as to the castes 
of the mothers of the plaintiff and the defendant, the mothers 
admittedly belonging to one and the same leading caste, viz., Sudras, 
and in fact one and the same main sub-division of Sades vig. 
Kambalas, assuming that they belong to different sub-sections of 
the main sub-division, the sub-sections being Thottia Kambala and 
Kolla Kambala or Parivara. The High Court admits that there is 
no precedent and it relies solely upon what it refers to as the implied 4 
authority of verse 125, chapter IX of Manu. This is certainly 
a decision which, if sound, would lead to most complicatėd results 
and lay the seeds for prolific litigation in Hindu society of all 
castes. Hach one of the leading castes, viz., Brahmins, Kshatriyas, 
Vaisyas and Sudras have in course of time given rise to numerous 
sub-divisions, and each sub-division in its turn has become split still 
further‘into numerous sub-sections. The Kshatriya class and the 
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Vaisya class are now very limited in numbers and *the bulk of the 
-population, excluding of course out-castes or Panchamas, may be 
divided into Brahmins and Sudras, the latter being by far numer- 
ically the stronger. Amongst Brahmins themselves the number of 
sub-divisions and sub-sections of sub-divisions is sufficiently large, 
but among Sudras the number of sub-divigions and sub-sections 
thereof is almost inconceivably large and the same is steadily. 
increasing. From the standpoint of social and caste status, asa 
` general rule, each sub-division considers ‘tself superior to other 
sub-divisions, and the sub-section of each sub-division superior to 
the other sub-sections thereof and there is no work of authority to 
which one could appeal for determining the relative superiority or 
inferiority of these manifold sub-divisions and sub-sections. The. 
law is now settled that marriage must be between persons belong-: 
ing to one’and the same leading caste, viz., Brahmins, Kshatriyas, 
Vaisyas and Sudras, and that in the absence of any custom or 
usage to the contrary the marriage will be valid though the husband 
and wife belong to different sub-divisions of the same leading caste: 
The Hindu Law allows of polygamy and he may therefore validly 
marry two or more wives belonging to different sub-divisions of his 
caste. While recognising their legal status as wives and the legal 
status of their offspring as legitimate we are to import nice and 
controversial distinctions founded on considerations of social status 
and sub-sections of castes into the determination of their relative 
and preferential rights of inheritance to the estate of their husbands 
or fathers as the case may be on the authority of the decision now 
_ under appeal; the result will simply be confusion and disaster. “No 
doubt the Saptur case relate only to the succession to an impartible 

estate and verse, 125, chapter IX, Manu, on which the decision rests 

relates only to the right of primogeniture in the sense of giving an 
‘extra or larger share, but the principle of the decision will be equally 
applicable to partible estates also which have to be divided between 
sons by wives who belong to different sub-divisions of the same 
caste and on the authority of the analogy furnished by verses 149 
to 153, chapter IX of Manu it will have to be divided in unequal 
shares with reference to the supposed superiority or inferiority of 
. the sub-divisions of the caste to which the mothers of the respective 
sons belong. Strange to say, while by reason of the supposed 
„superiority of the social status and caste of the defendant’s mother 
2. 


`~ 
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relatively to thàt of the plaintiff’s mother, the impartible estate was 
decreed in favour of the defendant, the partible property left by the 
father was equally decreed betwepn the plaintiff and the defendants. 
As observed by Mr. Justice Holloway at page 484 of I. Madras 
High Court Reports the classes spoken of and referred to by Manu 
in versa 125 and the verses immediately preceding and following 
the same are the four classes recognized by Manu, viz., Brahmana, 
Kshatriya, ` Vaisya and Sudra‘and not the infinite sub-divisions of 
these classes introduced*in the progress of time. Referring to the 
facts of that case he added “I think, therefore, that being a Sudra, the 
woman was of the sdme class in the sense of the authority quoted.” 
No doubt on the analogy of the rules prescribed by Manu in the 
matter of partition and of primogeniture (in the sense already 
` explained) which have now become practically obsolete by reason 
of marriages being now confined to persons belonging to one and 
the same leading class or caste, a custom or usage having the force 
of law might grow up in regard to sons by wives belonging to differ- 
ent sub-divisions of the same caste. But as already pointed out no. 
such custom or usage was set up.or relied upon. A custom or usage 
might grow up limited to succession to an impartible estate, entitling 
the son by a wile of pure Kambala or Thottia Kambala caste to 
succeed in preference to a son by a wife of an impure Kambala or 
Kolla Kambala caste though the latter may be senior in age to the 
former. The High Court as it seems to us erred in holding that apart 
from any custom or usage the existence of which was not even alleged, 
verse 125, chapter IX of Manu already referred to is an authority 
in favour of the defendant. Itis impossible to stretch the said verse 
and other cognate verses so as to make them applicable to sub- 
divisions of castes or classes much less to sub-sections of the 
numerous sub-divisions. The analogies relied upon in the judg 
ment of the High Court of an after-born son excluding an adopted 
son and of a legitimate son excluding an illegitimate son in the 
case of Sudras are really no analogies at all to the present case and 
it is difficult to conceive how théy support the position taken by the 
High Court, that the son by a wife whose social and caste status is 
superior to that of another wife excludes the son by the latter wife 
though heis senior in age. The other analogy founded upon 
anuloma marriage is equally beside the point. For admittedly the 
anuloma marriage was a marriage between a male of one leading 
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caste or class and a female of a lower leading caste ‘or class. The 
addition of the dagger in the marriage ceremonial which is found 
to be the same as that applicable tq Kambala marriages cannot con- 
- stitute the offspring of such a marriage a secondary son as observed 
by the High Court. If he isa secondary son it is difficult to see 
how he will be entitled to ‘an equal share with the defendgnt, the 
primary son, in respect of ‘partible property. The Judges of the 
High Court observe that it is difficult to account for the use of the 
dagger in the marriage ceremonial of N&agamma] except on the 
hypothesis that she was of an inferior rank or class and that the 
only reasonable explanation is that she was taken and treated PSB 


secondary wife not’ having the rank of patni within the meaning of 
the text of Manu. 


- It is impossible to understand what is meant by a secondary 
wife. No doubt as between wives who belong to different castes 
precedence will be given to the wife who is of the same caste as the 
husband. The caste referred to by Manu in connection with such 
precedence is one of the four leading castes. It is indeed difficult 
to follow or reconcile the reasoning of the High Court on this 
question. The High Court observe that although the plaintiffs 
mother and the defendant’s mother were of the Sudra caste they 
have no difficulty in deciding that the status and rank of the plain- 
tiff’s mother was inferior to that of the defendant’s mothers They 
also add that the defendant’s mother was the daughter ofa Zemindar 
while the plaintiff’s mother was the daughter of an ordinary ryot. 


The defendant’s mother had no stain of mixed blood whilé the 
plaintiff’s mother was of the Parivara caste being the descendant 
' of parents of illegitimate origin. The High Court further say “ con- 
siderably less money was spent upon Nagammal’s marriage than 

in the case of the admitted wives and it was combined with the 
marriages of two other people of inferior rank of persons who were 
poor dependants of the Zemindar.” “The plaintiff ’s mother and 
the other dagger wives as a rule lodged separately and messed 
separately from other wives.” ‘It is therefore clear to us that the: 
plaintiff's mother was in status and rank inferior to her husband 
_and to the defendant’s mother.” ‘The question then arises whether 
having found the plaintiff’s mother and the defendant’s mother to. 
_be of the.same main caste, namely, Sudras, though not of the sam@ 
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division the difference in their rank or status should make them of- 
a different class within the meaning of sloka 125, chapter IX of 

Manu. That sloka is to this effect. “As between sons born of 

wives equal in their class and without any other distinction there 

can be no seniority in right of the mother. But the seniority 

ordained by law is according to the birth.” “The learned Vakil 

for the plaintiff maintains that Manu alluded only to caste, as. hè 

was there dealing with caste and that any other construction would 

be meaningless. But tke ancient author seems to have been dealing 

with the equality of wives generally and it is quite possible as in 

thig case that two ladies may be of the same main caste and yet 

belong to different sub-divisions of that caste’and therefore be 

unequal in class or rank. The strict literal translation of the 

phrase rendered as ‘wives equal in their class’ is ‘like wives’ ; 

which would allow of the wider interpretation that if there were 

any substantial inequality in the rank or status of the wives they, 
would not be ‘like wives.’ Within each of the four main divisions: 
of Hindu caste it is notorious, there are many classes or ranks and 

they are perhaps most numerous in' the Sudra caste, and it ap-- 
pears to us that their Lordships of the Privy Council in making 

use of the words ‘caste and class’ in their Judgment in Rama- - 
lakshmi Ammal v. Sivanantha Perumal Sethurayar, 14 Moore’s: 
Indian Appeals, pages 592 and 594 (Urkad Zemindari case) contem-, 

plated inequalities besides those in the main caste only, for otherwise 

the word ‘class’ would be superfluous if it was taken to be 

synonymous with the main caste.” 


If the position taken by the High Court were atall tenable, one. ` 
would expect that some one or two convincing reasons would be” 
advanced in favour of it and that the learned J udges would not be 
driven to the necessity of having recourse to arguments not one of ` 
which carries any weight. The very statement of the reasons relied“ 
upon shows how dangerous and disastrous would be the conse-'' 
quences that would result from upholding the proposition maintained ` 
by. the High Court. l 

They observe that the literal translation of the phrase ren- .. 
dered as “ wives equal in their class” .is “like wives” which would. .. 
allow of the wider interpretation that i there were any substantial - 
inequality in the rank or status of the wives they would not be ‘like ‘1 


PARTS X & xL] THE MADRAS LAW JOURNAL. 361 


‘wives’ One cértainly is curious to know what is thé rank or status 
of he wives, the inequality in respect of which would determine the 
relative rights of sons by such wives. Again referring to verse 125 
it was said that the word used was not caste (jati) but the expres- 
sion was “ Sadrisa Strishu” or wives of the same class, and then 
* Aviseshathaha” without any other distinction and that in verse 
122 no allusion to caste or class was made, “and referring to verse 
125 that what it indicated was probably the inferiority of the class 
of the wife more than that of the caste antl that this justified the 
use of the expression “ caste and rank” in the judgment of the 
Judicial Committee of the Privy Council in the Urkad case. he 
endeavour on the part of the High Court to maintain that verse 125 
does not necessarily refer to caste but that it refers to status and rank 
in a much wider sense than mere caste is due to their consciousness 
that the caste and class which Manu is referring to in Chapter IX’ 
is one of the four leading castes or classes and not the infinite sub- 
divisions thereof. The translation of the verse 125 as made by 
George Bühler, which will be found at page 851 of volume 25 of the 
Sacred books of the Hast, is substantially correct and accurate. The 
literal translation will be the one as therein given omitting the words 
in the brackets. The words in brackets are inserted by the translator 
in order to bring out the real meaning of the verse and he has 
evidently taken the liberty of inserting such words on the authority 
of commentators. If the said verse does not refer to inequality of 
caste but to inequality in any respect such as social position, rank, 
riches, moral qualities, &c., it is too vague to be enforced by Courts 
in that case like similar verses in. Manu and other texts cannot be 
judicially enforced. Is it not absurd to say that because the defend- 
ants mother is the daughter of a Zemindar while the plaintiffs 
mother is the daughter of an ordinary ryot, therefore the defendant 
has priority of inhertance over the plaintiff? Suppose one wife is” 
of a very amiable and good qualities and the other is not, or one is 
very handsome while the other is the reverse of it, therefore, they 
are not “like wives” and there is distinction between them ; is the 
son by the amiable or handsome wife therefore to succeed to an 
impartible estate in. preference:to the son by the other wife who is 
not amiable or. hahdsome? Bühler in his translation inserts the © 
words “in caste” after “between sons born of wives equal.” 
Having reference to what precedes and follows and the chapter in 


` 
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which the vers® occurs there can be little doubt that he is right’ 
in inserting those words for the purpose of bringing out the real 
meaning. Bühler evidently inserted the said words “in caste” on 
the authority of three of the commentators on Manu, viz., Kulluka, 
Medhathithi and Nandana, all of whom say that the expression 
“ Sadriga Strishu” (like wives) means wives of the same caste. 
Vide Mandlik’s Edition of Manu in Sanskrit with the annotations 
by the various commentators, pages 1178 and 1179. The other 
expression in the verse “ Aviseshatah » without distinction” 
according to Kulluka the said. commentator means without dhuan; 
tiom of caste being explanatory of “ Sadrisa Stri” “like wives.’ 


The insertion by Bühler of the word “and” before “ without’? 
and the words “any other” between the word “without” and 
“ distinction” (Aviseshatah) is only the consequence of or explanatory 
of the wives being equal (in caste). The whole thing is accurately 
brought out in Bihler’s translation of Manu (Triibner’s Oriental | 
Series, page 267). It runs as follows:—“ If sons are born by. 
mothers of equal (caste) and consequently without any distinction 
(of caste) the seniority is not according to their mothers (but) the 
seniority is declared (to be) according to (the time of) birth.” This 
is the best and the most accurate translation of verse 125 and there 
can be no doubt whatever that it refers to the law as it obtained in 
the days of Manu when Anuloma marriages or the marriage of a 
male with a female of a caste inferior to him were recognized and 
permitted. It only means that the right of primogeniture in favour 
of the first-born was applicable only to the first-born among sons 
by wives of the same caste. From this it may not be unreasonable 
to imply that the first-born cannot claim the right of primogeniture 
as against an after-born son when his mother is of a caste inferior - 
to that of the mother of the after-born son. If the caste referred 
to by Manu is as stated by Mr. Justice Holloway in Panhiya 
Telaver v. Puli Telaver, I. Madras H. ©. R., page 484, 
‘one of the four leading castes and not the infinite sub- 
divisions thereof, it is obvious that the Subordinate Judge and 
the High Court were grievously wrong in applying it to the 
present case and indeed the said verse is now practically obsolete 
by reason that no valid marriage can now be contracted be- 
tween persons both of whom do not belong to one and the same 
- Jeading caste. The High Court has epis overlooked an important 
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rule.in the administration of Hindu Law ‘which has been laid down 
as follows by their Lordships of the Judicial Committee of the Privy 
Council in 12 Moore’s Indian Appeals, page 486. “The duty of an 
Huropean judge who is under the obligation to administer Hindu 
Law is not so much to enquire whether a disputed doctrine is fairly 
deducible from the earliest authorities as to ascertain whether it has 
been received by the particular school which governs the eeo 
with which he has to deal and has there been sanctioned by usage.” 
This has been reiterated by the same tribinal more than once in 
subsequent cases. Manu no doubt is a very high authority as law- 
giver, but he is so only in the sense that he was the highest snd 
earliest lawgiver as the law stcod in his days : but a great deal of 
that law is now obsolete and different schools of Hindu Law have 
since sprung up., One has only to read the various chapters of his 
work to be convinced that no small portion of it is not living law 
now and notoriously the portion of the law which he deals with in 
Chapter IX in regard to marriages between different castes and the 
relative rights of the offspring of such marriages have now become 
obsolete. , 


The Mitakshara, Smriti Chandrika, Madhaviya, Viramitrodaya 
and Sarasvati Vilasa are generally referred to as works of high 
authority on Hindu Law in Southern India and the best proof that 
the position taken by the High Court is altogether untenable and 
speculative is afforded by the absence of any authority directly or 
indirectly supporting the theory which they deduce impliedly as 
they say from verse 125 of chapter 1X of Manu. They are not able 
to rely upon any one of the numerous commentators or upon any 
precedent judicial or otherwise. : Under these circumstances they 
seek to derive some consolation and support from the reservation 
which the Judicial Committee of the Privy Council made both in’ 
the Urkad case. and the Bengaripoliem case as to what the opera- 
tion'of the law and custom of primogeniture would be if there 
was inequality between the mothers of the rival claimants in respect 
of their class and rank. 


In both these cases the rights of the first-born was upheld in 
preference to a son subsquently born of a wife married earlier. In 
neither case did a question arise as tọ the mothers being unequal 
in.caste, class or rank, j 
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In the fotmer ‘case their. Lordships stated as follows at page 
592, “ But it was contended that where there were sons by differ- 
ent wives the priority of marrjage and not of birth was to be 
regarded. No authority whatever was cited to support this conten- 
tion, certainly none as regards the sons by any wives after the first. 
On the,contrary there is a good deal of authority pointing to the 
conclusion that there is no distinction except seniority of birth 
amongst the sons of wives of the same caste and class.” In the 
latter case their Lordships observed as follows at page 292, “Tt is 
not contended that in the present case the wives are not of the 
same class and their Lordships do not determine what would be 
the proper rule of succession where the wives are of a different 
class or caste. The question does not arise.” It is not, therefore, 
right to refer to these two decisions of the Privy Council as lending 
any the least support to or countenancing the position sought to be 


. maintained by the Subordinate Judge and the High Court on 


appeal, l 
The Judicial Committee of the Privy Council as a general rule, 
especially in regard to questions of Hindu Law turning upon-obscure 
texts, refrain from deciding quéstions which are not necessary for ; 
the decision of the case but content themselves with deciding the 
question which actually arises. In the Urkad case verses 122 to 125 
among others had to be considered and their obscurity commented 
upon. Attention may also be drawn to a learned note in Bihler’s 


, translation of Manu in the footnote to verse 125, chapter IX of 


Manu from which it will be seen how hopeless it is to reconcile the 
various verses beginning with 123 and ending with 126 and how 
discordant the views of the commentators are. The only question 
is whether the inequality among wives referred to in verse 125 is 
not simply an equality of caste and not of social status or rank and 
if so whether the caste of the wives which should be the same is not 
one of the four leading castes or classes and not the infinite gub- 
divisions thereof. It is hoped that it has been conclusively shown 


_ that the verse refers only to distinction of caste and that the caste 


therein referred to is one of the four leading castes and not the 
infinite sub-divisions thereof ; and thatin the absence of any custom 
or usage which has sprang up in regard to sub-divisions of one 
and the same caste in analogy to the rule of law in regard to the 
four leading castes, the High Court ought to have found that the. - 
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plaintiff by reason of his being the senior in age ws entitled to’ 
succeed by primogeniture in preference to the defendant, 


That verse 125 is or was not at all applicable to the fourth or 
the Sudra class or caste is conclusively established by verse 157 
already quoted which lays down that for a Sudra is ordained a wife 
_ of his-own caste only, and ‘no other, and that those born of her shall 
have-equal shares even if there be a hundred sons and that there is 
r no right of er ala r 


J URISPRUDENOE, 


? 


VISVARUPA’S COMMENTARY ON YAJNAVALKYA, 
Inheritance. 


1. Of the property thus.acquired in the various modes pre- 
viously described : , 

“If the father makes a partition, he may AA his sons at _ 
his pleasure; he may either dismiss the eldest with the best share 
or all may be equal sharers.” ! 

When, wishing to enter another order, or intending to make 
liis gdod sons practise virtue or from pleasure, the father unites 
his,sons with his wealth, then he may give his sons whatever he is 
pleased to. The meaning is that the father shall not be compelled 
to make a partition or to make it in a certain manner by kis sons 
at their pleasure. ‘Therefore also he may unite his eldest son with 
the best share, if he thinks fit; or else he may allot greater and 
less shares or make them all equal sharers. There it shall be as 
the father wishes. Thus the rule about the division of the sons is 
unimpeachable and is independent of affection, good qualitibas e ete., 
as in the case of a partition made by an umpire. ' 

2. “Tf he makes the shares equal, the wives to whom no strid- 
hana had been given by their husband or father-in-law should also 
he made equal sharers.” ° 

' Tf equal shares are allotted (by the father), the widows of 
his sons and grandsons, and his own wives to whom no stridhana 
had been given by their husband or father-in-law or himself, should 
be made partakers of their husbands’ shares ; or those to whom 
stridhana had not been given should be given portions equal to 





1 Yajnavalkya, II.,-114, 2 Ibid, IL, 115, - 
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their stridhana. Even if the property ‘be very large, only so much. 
(as 2,000 panas) should ‘be given them, as ‘is laid down ‘in the 
next “Two thousand panas is the share of a woman”; even if 
the property be very little, they, should be given an equal 
share. Others hold that an equal share is ordained, because of 
these being eligible for niyoga (appointment to raise up issue) ; but 
that is unsound, as hiyoga is impossible. But where niyoga is 
possible, they can only get ane portion necessary for it, 


8. Of one who do8s not care to take the father’s property and 
is able to. maintain his family and practise virtue, (Yajnavalkya 


saya) : 


s The separation of one who is competent and unwilling to 
‘participate, should be effected by giving him some trifle. Of those 
separated with greater and less shares, the partition made by the 
father is pronounced legal.” + 


Something, a mere present, should, to avoid future disputes, 
be given even to a person who is not desirous of participation, and 
separation made. If it be asked “Would there not arise disputes 
if he afterwards says ‘I did not take my entire share; so let it be 
giyen’”, we say there cannot. Why not? because it is laid down 
(in the latter portion of the text): ‘‘For those separated with 
greater and less shares the partition made by the father is pro- 
nounced legal.” “Those”; after this, the word ‘sons’ is under- 
stood; the meaning is that that partition alone which is effected 
by the father among the sons is declared to be lawful. 


‘4. “After both parents, the sons shall of themselves divide 
the effects and the debts equally; the daughters shall take what 
remains of the mother’s property after discharging her debts; in 
their default, the issue.” * 

. The sons shall, after clearing up the debts, take the remaining 
wealth. The use of the term ‘suta’ is to indicate the pre-eminence 
of aurasa sons. Parents] mother and father. After both parents] 
after their death. They shall divide the paternal wealth after the 
father’s death, and the maternal after the mother’s. Even if there 
exist no.wealth, they shall share the debts equally ; from equality 
being stated in the matter of paying up debts, it is inferred that 
partition also shall be equal. As for the unequal partition laid 





1 Yajnavalkya, II., 116, : 2 Ibid, II, 117. pei 
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down in another Smriti: ‘The deduction for the eldest is a 

twentieth (of the whole property) together with, the best of all 

chattels, » that should be understood to apply only if the brothers 

mutually assent to it. Others, thinking that the object of partition - 
is the performance of religious rites, state that the unequal parti- 

tion laid down in the texts has'reference to (the possession or 

absence of) good qualities. But that shout be understood to be 

unsound, ‘as wealth is one of the (four) objects of human endeavour. 

As for those texts, however, which’ lay qown the resumption of 

wealth in case of non-performance of agnihotra, etc., they are 

intended only as a check to one who commits forbidden acts, and 

not to establish that the object of wealth is the performartte of 

sacrifices, etc. Therefore unequal partition can be made only if 

the brothers are so disposed. As for the text of Gautama which 

propounds the disinherison of persons addicted to vice, even that 

should be construed as merely admonitory, as the author himself 
lays it down once as the opinion of some others. This is the gist 
in brief. Just as the sons are equal sharers in the wealth of the 
father; so also are the daughters in the property of the mother 
remaining after her debis have been discharged ; bùt they need 
not (unlike sons) pay up the debts of their mother, if shé leaves no 
property. Then (is it said) there seems to be no connection be- 
tween the sons and the mother; no; there is; for in’ default of 
daughters, the issue, i.e., the sons (take the mother’s Wealth). 

Others, however, take it to mean that in the absence of daughters, 

their issue (4.¢., of the daughters) alone ‘take; but that is unsound 
from the Vedic hymn : “Na jémayét4n vo rikthamaraik.” Ifet is 
said that it refers to the paternal wealth, we say no; because of the 
_ text which lays down the relation of the mother: “ Yadi mdtaro, 

etc.,”’ that is, if mothers beget daughters:and sons. Vanhi] 

worthy of being borne, i.e., son. The meaning here is that the son 

alone is the heir and not the daughter. From this very text regard= , 
ing one worthy of being borne, it becomes settled that the impotent, 
etc., who are unworthy of’ being borne are portionless; Then you 
may say’ “Jet the property go to-the sons alone’; we say that may 
not be; on account of the text: “The daughters, of the mother.” 
Therefore daughters succeed agreeably to other Smritis and Srutis. 
Therefore itis established that in default of the daughters, the 
property. certainly goes to the sons. 


=- 
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5. Of pešsons dwelling together, (Yajnavalkya says) : 


“ Wealth acquired by oneself without detriment to the paternal 
estate, as also presents from friends and property received during 
marriage; these do not belong to the cokeirs.” i 

_Whatever was acquired by one (of the coheirs) without injury 
to the paternal estate, and likewise what was received from friends 
or at the time of marriage, belong to the acquirer alone and not to 
the other coheirs also. Maitram] what was received from a friend. 
Oudvéhikam] what waseeceived during marriage. Wealth received 
from friends, etc., is certainly indivisible, even though acquired to 
the detriment of the paternal wealth ; forit was acquired by the 
exertions ofthe acquirer alone. Other ’S, however, are of opinion 
that only such wealth received from friends, etc., as is obtained 
without injury to the paternal property is indivisible, on the reason- 
ing regarding the application of general and special laws ; that, 
however, is unsound, as marriage may be accomplished by the use 
of the common wealth. ; l 


6. But,as regards other. (sources of increase) than what is 
received from friends, etc., Yajnavalkya says: 


“But if one improves his property by the use of common stock, 
an equal division is ordained. Among sons of different fathers; 
the allotment of shares is according to the fathers.” * 

The property which is acquired by the use of the common 
stock is here meant. The meaning is of the property so improved, 
there is certainly a partition. The particle ‘ tu’ is for the sake of 
emphasis. Therefore the meaning is that partition must certainly 
take place. That partition is declared to be equal among all coheirs 
even though the property was acquired by the physical exertion, 
etc., of one alone of them. Do all the coparceners share equally ? 
No ; the brothers alone: Among sons of different fathers, i.e., of 
brothers’ sons, the allotment of shares is according to the allot- 
ments of their (several) fathers. The meaning is that after the 
brothers divide the property in. equal shares amongst themselves, 
the sons of one of the brothers (who is dead) shall divide the share 
(of their father) equally amongst themselves. The drift is that the 
grandsons have a claim on the grandfather’ s property only through 
their. father ; and- nob, by themselves, like their father. 





(*) Yajnavalkya, II., 118, ros 5 Ge ut < @) Ibid, IL} 120, a 
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7. Then (it is asked) does ownarship accrue frem partition, or 
is partition the result of ownership ; itis replied that ownership 
acorues from partition. Otherwise the text, which enjoins a 
person having a son to perform sacrifice (Adh4na), would be contra- 
dicted, because the property is common and it is not possible to give 
it away. Nor could there be the text of Smritis which enjoins 
partition: at his option ; nor is it reasonable tô say that the &acrifice 
should be performed with the son’s permission ; for. one cannot give 
his consent as soon as he is born. Tâ remoye these doubts, Yajna- 
valkya says : 9 

“Land acquired by the grandfather, corrody and ‘chattels; ; 
in these the ownership of both father and son is egual.” : ; s 

It is to be understood that the ownership of both father and 
sonin land acquired by the grandfather, in a corrody, i.e., im- 
perishable wealth, and other property, is equal. The meaning is 
there is no doubt about it. The use of the term ‘ both’ is to suggest 
the ownership of the unseparated alone. The separate mention of 
“land, etc., should be understood to be due to their being indivi- 
sible or immoveable. As for the objection to the impossibility of 
performing sacrifices, etc., they can be performed with self-acquired 
wealth, or by instituting a partition of a portion then and there. 
As for the text of Smriti which lays down partition at his pleasure 
alone, that is applicable to the owner of self-acquired property. 
Therefore it is settled that rgbt to phig arises only from 
possession í of ownership. 

8. Because partition results from ownership, therefore : 

“í A son born, after partition, of a’ woman of equal caste takes 
a ghara; or his share shall be made out of the “ee estate cor- 
rected for income and expenditure.” 

- If subsequently to a partition made by the brothers while the 
mother’s menstruation had not ceased, a son is born, then he also 
certainly has a right to the property. ‘Therefore it has been said 
that only where there previously exists ownership, there is partition, 
If, however, right to property were to accrue from partition, then 
no-share will go to the affer-born:son. But itis here- stated that 
he also has a right to the property. Therefore partition is the 
result of ownership. To make that clear is the following text begun’: 
“The son born, though after partition, of a woman of equal caste, 


-4 Yájnavalkyg IL, 122. ; 2 Yéjnavalkya, IL, 121, 
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takes a share.’s The verb “syát’ should be supplied. Though the 
share is not specified, it should be understood that he takes the 
father’s share; for Gautama says’: “ The ‘son born after partition 
(takes) the paternal wealth.” Ifthe father has no property, then 
the share of the after-born son shall be made out of the visible 
property of the brothers. This, however, is the distinction : (he 
shall take a share of $uch wealth) after it is corrected for income 
and expenditure. Income] what was acquired by oneself. Expen- 
diture] what was expepded cut of that wealth. The meaning is 
that the wealth so corrected for income and expenditure shall be 
divided (By the brothers) equally with the after-born son. 

“Y. The author explains this: A 

“ If one recovers property duly descended but which was sub- 
sequently taken away, he need not give it to the (rest of the) 
coheirs : as also wealth acquired by learning.” 1 

He, who being separated, by his own ability makes his own, with 
the consent of the other coheirs, property regularly descended from. 
father to son but which was not enjoyed by them atthe time of 
partition, need not give it, at a second partition, to the after-born. 
son and the other coheirs ; likewise what was acquired by learning. 
By the particle ‘etc.’ are denoted presents from friends, etc., which 
are included in ‘ corrected for income and expenditure. ’ 

10. Further: 

“Whatever is given by the parents belongs to him alone on 
whom it was bestowed.” * 

This rule applies to the share of the aite born son in pug pro~" 
perty of the coheirs who are alivo. 

-11. ‘“‘O£f heirs dividing after the death of the father, the 
mother also takes an equal share.” ? 

The mother who has no stridhana shall also take a share ici 
to that of the son. The term ‘mother’ here should be understood 
to refer to any wife of the father, all his wives being equally related” 
to him. 
~ 12. Moreover : 

tt Uninitiated brothers should be initiated by brothers already ' 
initiated ; and sisters (married) by giving them a fourth part,” + 
. Initiation] marriage. Thatshould be performed for uninitiated 
brothers by brothers already initiated. Property remaining after 


Sein awl =e ge ee 
2 Yéjnavalkya,II,119, ° Ibid, II, 128. è Teid, IL, 128. , .+ Ibid, 11,124. 
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expenditure incurred on this account should be divided. It is: 
understood} from this very text that the marriage should be 
performed out of the common wealth, and that the wealth acquired 
at the marriage minus the expenditure belong only to the acquirer. 
Hence, the brothers should be initiated out of the common property 
alone; and sisters also (married). If, however, there is po pro- 
perty at all, then the coheirs should each contribute a fourth of his 
own property for the sister, and theresidue shall be divided equally. 
13. Thus (has been declared) the ‘equal participation of 
(brothers) equal in caste. Now, of brothers of different castes : 
“The sons of a Brahmin, in the several castes, have four 
shares, three, two and one respsctiveiy; the sons of a Kshatriya, 
three, two and one; and the sons of & Vaisya, two and one.” | 
Ifa Br&hmin has sons born of wives of each of the four 
castes, Bréhmini, etc., then the property should be divided into 
ten, six and three shares; and four, three, two and one shares 
should be allotted to the sons. Four shares belong to the son by 
a Bréhmini wife; three to the son by a Kshatriya wife; two to the 
son by a Vaisya, and one to the son by a Sidra. Similarly it should 
be concluded that among the sons of a Kshatriya, three shares 
belong to the son born of a Kshatriya wife, two to the son by a 
Vaisya and one to the son by a Sidra. If it be urged, that there 
cannot be sons of a Bréhmin by Sidra wives, as such marriage 
is, prohibited, we say true; the purport is that this rule of pgrtition 
applies to the case of one who contracts such marriage, in ignor- 
ance of the meaning of the’ Smritis. 


14, If the coheirs have unequal allotments, then: 


. “Effects which have been withheld from one coheir by 
another, and which are discovered after partition, they shall 
divide again in equal shares. This is a settled rule.” 2 

The use of the expression ‘ settled rule’ is to assert that there 
‘shall certainly be an“equal partition. 


15. This rule of partition is with reference-to aurasa sons. 
In default of aurasa sons, ; 
“ The son begotten by a sonless man on another’s wife, under 
legal appointment, is the heir and giver of the pinda to both.” ° 
If it be urged that this rule does not apply to the Bréhmins, 
as niyoga is prohibited among them, but applies to the Kshatriyas 








1 YAjnavalkya, II., 125, * Ibid, IL, 126. * Ibid, IL, 127, 
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and others, (We say) ño; there is no prohibition of niyoga in 
the case of, Bráhmins but only i in the case of Brahminis; therefore 
the son begotten by another cannot belong to the Bréhmin. But 
a Bráhmin may well beget a son on women of Kshatriya caste, etċ. ; 
therefore the rule is unobjectionable where there is no aurasa son, 
16.. Of what desgription is the aurasa son? Tt is stated: 
“The aurasa is the son procreated on the lawful wedded 
wife. Equal to him is the son of the appointed daughter. The 
kshetraja is one begotten on the wife by a sagotra or by some 
other.” + . 
„Lawful wedded wife] a wife of equal casto espoused accord- 
ing to the Brahma, and other forms of mar riage. The aurasa is the 
son begotten by himself on her. The expression ‘ equal to him’ 
to suggest the superiority (of the son of the appointed daughter) i 
the kshetraja and the rest. The nature of the appointed daughter 
should be learnt from other Smritis. The kshetraja is a son 
procreated on one’s wife by his sagotra or any. other by regal 
appointment. 
17. Even if appointment be not made 
sf Thengudhotpanna is a son secretly produced in the house. 
The kanina is a son born of an unmarried woman. He is con- 
sidered as the son of his maternal grandsire, ” * 
These two sons should be known to belong to their mother’s — 
caste, since their father is not known. 
18. Soalso : $ 
-` “A paunarbhava isthe son begotten ona woman whose first 
marriage had not been consummated or on one who had been 
deflowered (before marriage). He whom his father or mother gives. 
- for adoption shall be considered to b? the dattaka.” ° , e 
‘A paunarbhava is one begotten on a woman whose husband had 
died and whose first marriage had not been consummated, or on a 
deflowered woman, who, having been living with others re-enters her 
husband’s family.” A dattaka is one given away by his parents, Le. 
father or mother with his permission. So also Vasishtha says : 
“Let not a woman give or take a son without her husband’s 
consent.” Thus a dattaka is one who is given away by his father 


and mother according to law. 
S. NEN SASTRI. 
(To be continued) 


1 Yajnavalkya, IF, 128, , 2 Ibid, IL, 129. 3 Ibid, IL, 130, 
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'. NOTES OF INDIAN CASES. oe, 





Bakar Sajjad». Udit Narain Singh, J L. R., 21 A., 361. Weare 
obliged to the learned Judges of the Allahabad Court for a full exposition 
of the Privy Council Case of Rameswar Koer v, Mahomed Mehdi Hossein 
Khan, I, L. R., 26 C., 89. + We were unable to see,from the report of that 
case that the Privy Council dealt with any question beyond the date 
fixed for realization in the decree, The whole record of that case was 
sent for by the Allahabad Court and it appears*now clear that while the 
High Court awarded the contract’ rate of interest from the date .of 
plaint up to the date fixed for realization, namely, six months from the 
date of the.deoree, the High Court awarded 4 per-cent. after the later “ate 
up to the date of actual realization. It is true, no question arose before 
the Privy Council as regards the award of interest beyond the date fixed 
for realization; but there is no doubt that their Lordships approved 
of the-award made by the High Court when they said that the sections 
of the Transfer of Property Act seem clearly enough to direct 
accounts allowing the rate of interest provided by the mortgage up to 
the date of realization, not, be it noted, up to the date fixed for realiza- 
tion. The meaning of the Privy Council is further clear when referring 
to the award of the lower rate of interest after the date fixed for real- 
ization, they said “if the High Court has allowed something less the 
mortgagee makes.no complaint. The mortgagor cannot complain if.he 
is made.to pay no more than he contracted to pay. ” It follows from 
the-above quotation:that in mortgage decrees the Court should provide 
future interest at the rate stipulated. up to-the actual date of realization ; 
and not merely up to the date fixed for it in the decree. This exposi- 
tion of the Privy Council decision with, the-help of the printed resord 
does away with the conflict that provionay ‘existed between the several 


High Courts. 


- Robert Fischer v The Secretary of State for India in Council, 
I. L. R., 22 M., 270. Ibis important-to note: what the Privy Council has 
pointed in this case-that'S. 42 of the Specific Relief Act does nos exhaust 
all.suitsfor declaration. Itis not necessary- that the plaintiff seeking for 
a declaration that the order of Government directing a-cancellation of 
separate registry is void should ask for. any separate consequential 
relief, ‘If the declaration by ‘the Court is:not obeyed by.the Collector, 
the party would: be: at liberty to apply.to the Court for.further direction, 
The observation of the Privy Council that the.arm of the Court is-long 
enough to reach the. offender is liable to the misconstruction that 

4 ‘ 
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every declaratory decree is capable of enforcement by execution, We 
do not suppose that the Privy Council intended any such meaning. 
The order of Government had the effect of cancelling the registry and 
when that ordor is declared void, it means that the cancellation is set 
aside. The declaration and the so-called consequential relief of restor- 
ing the original separate registry are in the view of the Privy Council 
practicdily the same, e 


Tirumal Rao v. Syed Destaghiri Miyah, 1. L. R., 22 M., 286. A 
question of importance is faised in this case whether S. 3]0-A is applicable 
to sales under mortgage decrees. If S. 310-A is held not to be applicable, 
upon the ‘same reasoning all the provisions in the chapter relating to 
sales in execution must.also be held to be inapplicable; and we can see 
no warrant for this conclusion. The language of the sections beginning’ 
with S. 286 is sufficiently wide to cover sales under mortgage decrees. 
If S. 310-A were not applicable, Ss. 311 and 312 cannot also be applicable 
and this result would never have been intended. In Kedar Nath Rant 
v. Kali Ohurn Ram, I. L. R., 25 C., 703, the Calcutta High Court relies 
upon S. 104 of tho Transfer of Property Act, so that unless there are 
rules made by the High Court making S.310-A applicable no question 
can arise of its applicability. We do not suppose that the power confer- 
ted by 5. 104 necessarily implies that the provisions of the Code with 
regard'to sales are inapplicable. The power may well’be exercised in 
the framing of roles supplemental to the provisions of the Code. Assum- 
ing that where rules are made under S. 104 excluding the opera- 
tion of 8. 310-A, that section is inapplicable, there is no reason why it 
should noj apply where no such rules have been made. 


«Sinaya Pillai v. Munisami Ayyan, I. L. R., 22 M., 289. We 
doubt whether the conclasion arrived at by the Court follows from the rea- 
soning that a mortgage without the sanction of the Court made by a 
guardian appointed under the Guardian and Wards Act is voidable by the 
minor. Ina suit upon the mortgage, the minor’s guardian objects to the 
validity on the ground of want of sanction. It may well be when the 
minovr’s estate has benefited by the mortgage money, the mortgage 
cannot be avoided without the return of the benefit. The mortgagee 
would, therefore, be entitled to recover the mouey from the minor’s estate: 
But that is very different from enforcing the mortgage. The decree of 
the Subordinate Judge in this case enforced the mortgage according ‘te 
its terms with reference to interest, éte. All that the plaintiff would.be 
entitled to would be the return of the money without the. interest 
stipulated from the minor’s property generally and not as. mortgage - 
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money by sale of any specific property. The High Cogrt appears to us 
to be wrong in affirming his decree. 

Gowdu Magata v: Gowdu Bhagawan, I. L. R., 22 M.,299. We 
do not think there is any analogy between the provisions of S. 523 and 
those of S. 525 of the Code. The application is in both cases registered 
asa suit and the refusal tu file the agreement isa formal expression 
of an adjudication upon a right claimed and is,etherefore, a deeree. As 
regards S. 525 there may be a decree in the same way, but S. 526 read 
with S. 522 prohibits an appeal from the decree. 


Rama Sastriv. Narasimha Ayyan, I. LL. R.,22 M., 30. We have 
no doubt that the assignment of a mortgage, namely, a righteto recover 
the money is a transfer of an actionable claim. The judgment makes no 
reference to the authorities, but we think the reasoning of the Allaha- 
‘bad High Court in the Full Bench ease, is conclusive on the matter. 
Fateh Chand v. Muhammad Baksh, I, L. R., 16 A., 259. See however 
Mahomed Yusuf v, Abdur Rahim Bepari., I. L. R., 26 C., 839, Muchiram 
Barik v. Ishan Chunder Ohuckerbuttt, I. L, R., 21 C., 569 and Russick Dall 
Ral v. Romanath Sen, 792. : 

Dharmapuram Pandara Sannadhi v. Vira Pandiyam Pillai, 
I. L. R., 22 M., 302. Itis much to be regretted that thiscase had to 
_be decided upon the texts of the Hindu Law. We do not question the 
_ correctness of the opinion that according to the texts a Sudra cannot enter 
the order of sanyasin; but we must wilfully shut our eyes to the facts if 
we do not recognize that Sudras do enter the order and are treated as 
sanyasins everywhere. It is competent to anybody to renoknce, the 
world, be he a Brahmin or 4 Sudra, and that is all that a sanyasam 
implies. If a plea of custom had been raised the Court would have been 
bound to come to the conclusion that there aro Sudra ascetics all over the 


country and that the rule of succession is similar to the rule of succession 
laid down for the orthodox sanyasins as recognized by the texts. 


_ Rangammal v. Echammal, I. L. R., 22 M., 305. We àre glad 
that the High Court has seen its way to hold that a son’s widow where 
a husband had left no property is entitled to maintenance out of the 
self-acquired property of the father-in-law in thé hands of his heirs, 
We have no doubt that this was the true Hindu Law; and it isa 
` source of satisfaction that the right rule has been laid down by the 
Court. Whatever anomalies there may be in the Hindu Law a right 
understanding of its principles upon a liberal -interpretation of the- Law 

- makes in favor of modern ideas of justice. 








————— 
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e SUMMARY OF RECENT CASES. 


P 
— em — 


Mahomedally Moola Tyabji v. John Campbell. 
F’ Where a tenant, under a monthly tenancy, is obliged to vacate the 
premises under an order from a Plague Authority appointed under the 
rules framed under the ipidemic Diseases Act (III. of 1897) he is not 
thereby absolved from the liability to pay the rent for the remaining 


portion of the month and to give the usual month’s notice to quit. — 


1, Bom. Law Reporter, p. 339. 





Hindu Law—A Pere ee elaine classes— Adoption 
of a Brother! "s son. 


Valubai kom Kashinath Abaji. Joshi v. Govind Kashinath Joshi. 


In the Bombay Presidency the Datta Homa ceremony is not 
essential to the validity of the adoption of a brother’s son, even though 
the parties be members of one of the three regenerate classes.—1l, Bom. 
L. R. p. 739. 

oe etma 


Laxman Darku v. Narayen Laxman Khatik. 


A minor sued for partition and obtained a decree which ordered 


that he should receive a certain amount of income every year during his 
minority and that when he begame a major he should recover his share 
of the land. The minor then died and his widow presented a darkhast 
to execufe the decree. , 

Held, (1) that the effect of the decree was clearly to make the 
minor a divided member of the family ; i 

(2) that the heirs of the minor could, in the execution proceedings, 
recover the arrears of the allowance up to the death of the minor; 

(3) that his heirs could not claim in the execution proceedings 
either the share or the subsequent allowance as awarded in the decree, 
which would be recoverable only by a separate suit.—l, Bom. L. RB, 
p. 777, 





Hindu Law—Purchaser of a property from one co-parcener—Sutt by 
the purchaser—Parital partition not allowable, 


peas bin Bashetappa Katti v. Virappa bin Shivlingappa 


Kavdi. 


The plaintiffs having bought at a Court sale the share of defendant . 


1 is a warehouse, which was held by him jointly with his -brother `- 
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defendant 2, brought a suit to obtain half a share of it p&rtitioned off and 
given to them. Defendant 2 claimed that there should bea general 
partition made of all the joint property and that his share in it should 
be ascertained and given to him. The Lower Courts held that there 
was no necessity for a general partition as it was clear that a half-share 
of the warehouse in suit would fall to defendant 1 if a general partition 


were made :— 


_ Held, (1) that the decision of the Lower Courts could be upheld 
only where none of the co-parceners, bat the purchaser only wished a 
partition ; and the decision would not hold good where a general parti- 
tion is desired and asked for by a co-parcener. - j 


(2) that where the members of a joint family themselves desifed a 
general partition that prayer could not be refused. 


Per Parsons, J.—It is the right of every defendant in a partition 
suit to ask to have his own share divided off and given to him and the 
fact that the partition suit has been brought by a purchaser cannot 
alter or annul that right. . 


A defendant claiming a share on partition is, gua that claim, in the 
position of a plaintiff and could be called on to pay Court-fees on the 
value of his claim, 


Per Ranade, J—A suit will not lie for the division of any single 
property, and the only remedy is by general partition. The exceptions 
recognized to this rule are— 


(1) where any portion of the joint property is not in the posses- 
sion of any of the co-parceners by reason of its being in mortgage with 
third parties, in which case such mortgaged property, if not available ` 
for immediate partition, may be excluded from the partition suit; and 


(2) where any property is within the jurisdiction of a foreign 
court,—1, Bom. L. B., p. 620. l 





og ——— 
Lan? Saami 


Civil Procedure Code (Act XIV. of 1882), Sec. 816—Sale in execution 
— Sale absolute—Death of purchaser—Grant of certificate to his representa- 
tives. ; 


Vinayek Narayen v. Dattatraya Krishna Datar. 
When asale in execution has become absolute, the Court can, under 
8. 316 of the Code of Civil Procedure, grant the certificate pres 
‘seribed therein to the representative of a deceased purchaser—1, Bom, 


L. B, Pr 645, 
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Minor— Guardian—Loan of money to gquardian—Suit to recover money 

Jrom guardian, framed on a breach of warranty— Warranty based on a 

representation—Representation on aspoint of law. 


Shet Manibhai Premabhei v. Bai Shri Rupaliba. 


The plaintiff lent a sum of money to defendant, the guardian. of 
her mirfor son. Finding that his claim against the defendant on the 
original loan would be time-barred, the plaintiff formulated-his. claim 
as one for damages arising out a breach of warranty :— 

e 


Held, (1) that as the plaintiff knew that the son was an infant and 
that any ‘representation that the defendant was her infant son’s duly 
authrized agent was incorrect, no warranty such as would support a 
suit could arise out of such a representation ;, 


(2) that even if it be concluded that there was a representation as, 
to her power to bind the estate, it was one on a point of law and thus 
incapable of supporting a suit.—l, Bom. L. R., p. 646. 


— fo —— 


Easement—Right of way—Dominant heritage used for agricultural ` 
purposes—Subsequently turned intoa timber depot—Right of way cannot 
be claimed for the altered herttage—Imposing a greater burden on the. 
servient tenement. 


Desai Bhaoorai Ranchhodrai v. Desai Chunilal Dahyabhai 
and others. 


The plaintif and defendants were owners of adjacent fields, and. 
one mode of approaching the defendants’ field was by a way which 
passed through plaintiff’s fieid. The defendants’ field was used for 
agricultural purposes, but lately they converted. their field into a timber 
yard, and the dispute between the parties was whether the defendants 
could claim to use the way for the new purpose :— 


Held, that the defendants could not, by merely altering the deian 
heritage, substantively increase the easement. 


“The use” must be the reasonable use for the purpose of the land 
in the condition in which it was while the user took place, so that if 
the user is for a field devoted to agricultural purposes, the right cannot 
be claimed for a timber depdt into which the field’was converted.— 
J, Bom. L. R., p. 658. i 


— eii mm 
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Civil Procedure ‘Oode (Act XIV of 1882), S. 295% Assets realised 

by “sale or otherwise,” meaning of—Receiver, appointment of Equitable 

execution—Rateable distribution—Rents realised by Recetvér. 


W. R. Fink v. Moharaj Bahadur Sing. 

Rents of property under attachment realised by a Receiver, ap- 
pointed at the instance of a decree-holder, are assets realised by “sale 
or otherwise” in execution of a deoree within the meaning of sec. 295, 
©. P. ©. i : E 

Assets realised by the appointment of a Receiver after decree, are 
assets realized by a process of execntion provided for by the Gode. 


‘The appointment of a Receiver at the instance of a judgtient- 
creditor is equitable execution. 


Devam Bank v. Daviss (5) referred to. 


' Creditors who had applied for execution of their decrees prior to 
the realisation of tho rents by the Receiver were alone entitled to 
participate under S. 295 and not those who had subsequently obtained 
attachment.—O. Weekly. Notes, p. 27. 





— fot 
Receipt, what is a—Penalty for unstamped receipts—Liability of Principal. 
Attorney-General v. Carlton Bank [1899], 2 Q. B., 158. 

` A solicitor whose services were specially engaged by a bank and who 
was bound to-devote his whole time to its logal business sued*for and 
recovered money due to it in the performance of his duties as such 
servant of the bank. From time to:time he handed over the moneys so 
recovered to the Secretary or Cashier of the bank .and obtained their 
initials against the entries of moneys recovered as evidence of payment 


over tothe bank. These initials were sometimes preceded .by the words 
“received ” or “entered” and sometimes they stood alone. 


’ On an information by the Attorney-General on behalf of the 
Government, three questions were raised, (1) whether these records, were 
receipts and so liable to stamp duty whenever the record referred to the 
payment of more than £2, (2) whether the bank was liable to pay the 
penalty, (3) and whether the presence or absence of the preceding 
words made any difference. eo , 

‘On the first-question Lord Russel, O.J. held that notwithstanding 
that there might be some difference between the engagement of an 
independent solicitor and the employment of a solicitor as the servant 
of the bank under a special agreement, the difference did not touch the 
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question of con&truction as to whether these records given to the 
solicitor were receipts and that the object of the record being admittedly 
to: acknowledge and evidence the piyment of the money as between the 
bank and the solicitor, the documents constituted receipts within the- 
meaning of the Stamp Act and were therefore liable to pines duty as 


such. i 
bad e 


‘Oa the. next point he held that the uate aii a limited Come, 
pany could act only through its officers and that the finding of the jury 
being that the Secretary and the Cashier of the bank had its authority 
to receive the monoy, it was really the bank that received the money 
and issued the receipts and this, notwithstanding that the intention of 
the officers was not to act for the bank but to protect themselves 
against each other, 


On the last point he decided that the object in every case being the 
acknowledgment of receipt, it did not matter what words were used in 
‘ expressing it or even that no words were used. 


[There is no rule that Revenue Acts should be construed liberally 
‘in favour of the subject. In all oases the plain and the only rule of 
construction is to ascertain the intention of the Legislature and give 
effect to it irrespective of the hardship or inconvenience that may arise ‘ 
from its application. ] 


— fe 


Bills of Hacshange Act, K. 82—Orossed cheque—Recetpt for customer— 


Conversion—Money had and received. 


G. W. Ry. Company v. The London and County Banking Co., 
T1899], 2 Q. B., 172. 


In this case a rate collector for some District Councils, on the false 
representation that a rato had been made, obtained from the plaintiff 
in payment thereof a crossed cheque marked “not negotiable” payable 
by a London Bank. The defendant company who were, for over fifteen 
years, in the habit of cashing a considerable number of cheques 
presented by the rate collector, took the crossed cheque and paid him 
its amonnt in money which he immediately disposed of to his own use. 
They afterwards sent the cheque to their Branch Office in London and 
obtained payment from the London Bank. The plaintiff now brought — 
this action against the defendants for the value of the cheque either as 
money had and received to the plaintiff's use or as damages for. conver- 
sion of the cheque, — ns 


it 
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“The question was whether the EAE were protected by the 
Bills- of Exchange Act, S, 82, which provides that a banker wha in good 
faith and without negligence receives payment for a customer of a 
crossed cheque is not liable to the’ true owner, should the customer 
happen to have a defective title or even none at all. The determina- 
tion of this question depended upon whether the rate collector could 
be considered a customer of the bank and whethtr the payment ‘made to 
the defendants by the London Bank was for such customer. 


Bigham, J., held that the long course of habit.in the cashing of the 
cheques was sufficient to constitute him a customer, even though he 
had no standing account nor any passbook or anything of the ‘kind, phat 
the prior payment of the value of the cheque to the collector wag ‘Only 
an advance of money in anticipation of collection and did not constitute 
a purchase of the cheque so as to prevent the subsequent receipt of 
money from the London Bank from being a receipt for a customer and 
that the defendants were therefore entitled to the protection afforded 
by S. 82 of the Act. 


' [The ‘question whether a person is a customer or no is one of fact to 
be left to the jury in cases triable with a jury. ] 





—— fond, 
Conversion—LHstoppel—Liability of Warehousemen. 


Union Credit Bank v. Mersey Docks and Harbours Board, . 
&e., &e., [1899], 2 Q. B. 205. 3 


These are three connected cases. In the first case a person who 
had pledged to the plaintiffs as security for the repayment of a loan 
eightecn hogsheads of tobacco then in the custody of the defendants’ ` 
warehousemen, paid the money due upon one hogshead of tobacco, ' 
obtained the signature. of the plaintiffs to a delivery order with the 
column. relating to quantity left blank on the pretence that some infor- 
mation had to be obtained before the column could be filled up and took 
delivery of all the hogaliends oy fraudulently filling in the blank the 
words “eighteen hogsheads.”* In the next'case one of two consign- 

ments which were pledged to the plaintifis was redeemed and a duly 
drawn up delivery order for’ the sarne was altered by the insertion of 
‘the description of the other consignment in the unwritten space left 
above the plaintiffs’. signature and the defendants were thereby induced 
to deliver both the consignments. In the last case the person who so 

. obtained possession of the consignment pledged a portion of them toa 
bank in order to secure an advance made by them. Subsequently the 


5 
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money was paidsand the warrant.for the goods which had been deposited 
with them was returned to the pledgor.. All this was done by the pledgee 
in ignorance of the fraud of the pledgor i in obtaining possession of the: 
consignments. 


The question in the first two cases was whether the warehousemen- 
were liable, and in the third whether the innocent pledgee was liable, as 
for conversion of goods 


In the first case Bigham, J., held that whatever might have been 
the intention of the plaiptifis and their explanation of the failure to 
duly fill up the delivery order, yet having omitted to perform the duty 
they owed to the defendants of clearly indicating the quantity of the 
goods to be delivered and directly assisted in the perpetration of the 
fraud by putting it within the reach of the pledgor to forge the delivery 
order and thus deceive the defendants, the plaintiffs were estopped 
from now showing that they did not authorise the insertion of more 
than one hogshead of tobacco. 


In the second case it was contended that it was the duty of the 
plaintiffs to see that no space was left above their signature and that 
the space, if any, was crossed by lines so that there may be no scope 
for forgery and that having helped to mislead the defendants by their 
failure to do so, the plaintiffs weré not entitled to recover. But the 
Judge held that seeing that the delivery order was in the form in which 
many such orders usually were when signed by men of business, it could 
not be said that there was any carelessness on the plaintiffs’ part, 
because, they did not anticipate the fraud and provide against it, that 
even if there was any carelessness, the plaintiffs owed no duty to the 
‘defendants to take such extreme precautions and moreover the negligence 
was not the proximate cause of the fraud and that the defendants were 
therefore liable to make good the loss of the plaintiffs. 

In the last case it was held that the pledgeé having had. nothing to 
do with the goods themselves and having on receipt of his money 
returned the warrant for the goods in good faith and without notice of 
the fraud practised in obtaining possession of the consignments, he was 
not liable any more than an ordinary carrier who takes possession of 
stolen goods from a thief and at the end of his journey receives his 

cure and returns the goods without any knowledge of the theft. 
gan — f+ 

Railway Company—Fencing—Owner or occupier of adjoining lands— 
` Highway. 

Luscombe v- Great Western Railway, [1899], 2 Q. B., 8313. 

Where a licensee of the owner of a wood depastured his cattle 
into it and some of them strayed along a highway into the adjoining 
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railroad and were killed by a passing train it was held by the Court of 
the Queen’s Bench (Darling and Channell, JJ.) that where the cattle not 
merely‘ used the highway as a highway for the’ purpose of passing and 
repassing from one place to another but strayed about it without a 
guide they were nob the cattle of owners and occupiers within the 
meaning of S. 68 of the Railway Clauses Consolidation Act even though 
they were there with the permission of the owner and that the Railway 
Company were not bound to fence against such cattle. Manchester, §c., 
Railway Ooinpany v. Wallis, 14 O. B., 213, peered to. ' 


Employer and IRE E negligence Def seve appliances 


-—Knowledge of Wor Pere i to undertake the risk—Loabilaty of 
Employer. ; 


Williams v. Birmingham Battery & Moti Co. (18991, 2 Q. B.. 
` 338 C. A. 


The simple question in this case was whether the employer who 
had neglected to provide proper appliances could evade liability for the 
death of a ‘workman by reason of such negligence by showing that 
the deceased was well aware of the risk and must be presumed to have 
agreed to undertake the risk. It was held by the Court of Appeal that 
since the case of Smith v. Baker [1891] A, C. 325 it was settled law - 
that the knowledge of the risk by itself did not necessarily involve any 
acceptance of the risk and that there being no finding by the jury that 
there was any implied or express undertaking to accept the risk, the 
defendants were bound to compensate the widow for her husband’s 
death. 

fe — ; f 

: Brecution—Right of retainer of debt—Administration order Payment 

of assets to Oficial Receiver—Ignorance of right. 


In re Rhoades, Ex parte Rhoades, [1899], 2 Q. B. 3470. A. 

_ In affirming the decision of Wright, J., in [1899], 1 Q. B. 905 (see 
ante p. 288), the Court of Appeal consisting of the Master of the Rolls 
Sir F. H. Jeune, P. and Romer, LJ., held that the executor need not 
assert his right to retain his debt before there was any necessity to do 
so, that though a creditor with the right to retain the debt had not all 
the rights of a secured creditor (Lee v. Nuttall, 12 Ch. D. , 61) he had a 
right as against creditors of equal grade to pay himself fully out of the 
legal assets in his hands and this right was in no way affected by an 
administration order in Bankruptcy (Hasluck v. Olark [1899], 1 Q. B. 
699 and In re Williams, 8 Morrel 65), that. though - generally ignorance 
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of law'would npt be relieved against, Hx parte James [1874], L. R. 9 
Ch. 609, and He parte Simmonds [1885], 16 Q. B. D. 308 showed that 
mistakes of the kind could be set right so long as the money was in the - 
hands of the officer of the Cour? and that the proof in bankruptcy 
withdrawn on discovery of mistake and before adjudication could not 
SERR the executrix of the right to claim the money back. 
+ e — fe a 

Liability of Hmployer—Independent Contřaotor= Anies work- on 

Public Roads. 
Boley v. * National Telephone Company 
. , . [1899], 2 Q. B. 892 0. A. ` ; 

. sA telephone company laying telephone wires under the road en- 
gaged a plamber to connect the tubes. The company through their fore- 
man supervised his work and a workman of theirs was helping him in 
his work. In order to get the flare necessary for connecting the tubes 
the plumber dipped a benzoline lamp into melted solder and the safety 
-valve not being in working order the lamp exploded and a passer-by 
was injured. The question was whether the company were liable for 
the injury. The Court of Appeal (Earl of Halsbury, L. C., A. L. Smith 
and Vaughan Williams, LJJ.) in reversal of the decision of the 
Division Bench held that upon the evidence in the case the injury was 
caused not by the independent contractor alone (if he was at all an 
independent contractor) but by him jointly with the defendant’s work- 
man under circumstances which would make them both liable for the 
negligefice such as resulted in the injury to the plaintiff in the case and 
that even if he was an independent contractor, since the cases of 
Hughes v. Percival, 8 App. Cas. (H. L.) and Black v. Christchurch 
Finance Oo. [1894] A. C. 48 P. C. “itis difficult for a person engaged 
in the execution of dangerous works near a highway to avoid liability 
by saying that he has employed an independent contractor, because it is 
the duty of a person who is causing such works to be executed to see 
that they are properly carried out so as not to occasion any damage to 
pon passing by on the highway.” i 





Pike Dingy- Ajda of Documents, form of—“ Containing 
nothing impeaching the case of the defendants.” l 
Attorney-General v. Mayor, Alderman, and citizens of 
New-castle-upon-Tyne and Hill Motum 
: [1899], 2 Q. B. 478 CG, A 
. This was an information by the Attorney- -General against? the 
defendant corporation claiming œ declaration of Her Majesty’s right to 
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the. foreshore and bed as far as midstream of the river Tyne to the 
exclusion of the defendants. In answer to one of the interrogatories 
filed for the-examination of the defendants as to, the documents in their 
control or possession, they admitted being in possession of certain 
documents and said that neither they nor any others in their behalf 
had any other papers relating to the matters in question. -On the 
application of the informant for further discovery the Divisional 
Court ordered further discovery by affidavit and production for 
inspection of the informant, of all documents “except such as the 
defendant should by his affidavit identify and state to relate solely to 
the case of the defendant corporation and to contain nothing impeach- 
tng the case of the defendant corporation or supporting the cago of 
the informant, etc.” Against this order the defendants appealed.” The 
question on appeal was whether it was right to require the defendants 
not simply to state that the documents of which exemption from inspec- 
tion was claimed related solely to the case of the defendants but to state 
further that they contained nothing impeaching the case of the defend- 
‘ants or supporting that of the informant. It was contended for the 
respondents that the order of the Division Court was right, that the 
case of Morris v. Edwards, 15 App. Cas. 309 was one in ejectment and 
stood on a different footing as in such cases the plaintiff had to succeed 
on the streagth of his own title not on the weakness of his adversary’s, 
and that as in this case the presumption was that the Crown had a right 
to the foreshore unless it had granted it to anybody and any document 
impeaching the defendant’s title must necessarily support the title of the 
‘Crown, the statement that the documents did not contain anything to 
impeach the defendant’s title was manny required in support of the 
defendant's claim of privilege. 


` The Court of Appeal (4. L. Smith and Vaughan Williams, CJJ.) 
held that though the case of Morris v. Hdwards was framed in ejectment, 
the judgments not only did not rely upon it but based the matter on 
broad considerations which were applicable to all suits of whatever 
nature they might be and the words “impeaching the case of the defend- 
ante or” should be struck out. They also said thatthe word to be 
used is not “title” but “case” so'that the affidavit should declare that 
the documents related solely to'the “case.” (not “ title”) of the defend. 
ants and contained nothing relating to the “ case.” Gistesd of “ title ”) 
of the informant. 


(Quere per Vaughan Wil tams, Ja whether - in cases in which 
documents impeaching one’s ‘title, at the same time go to support the 
peas title of the neveretey inspection should ‘not be given; )- 


T La sre ~ -> ole 
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. 
Practice—Patent action—Shorthand notes—Payment by solicttor— 
Solicitor’s right to recover from client. 


Osmond v. Mutual Cycle and wre lass Supply Co., 
[1899], 2 Q.°B. 488 C. $ 

The question in this appeal was whether a solicitor was entitled to 
recover from his client money paid by him for taking shorthand notes 
in a patent action. Æt the beginning of the trial the judge asked 
whether a shorthand note was to be taken. After some discussion the 
solicitors on both sides agreed with the concurrence of the judge that a 
shorthand note was to betaken and should constitute the record in the 
cause and that the parties should share the expense of having it taken. 
Thegolicitor paid a moiety of the costs and now sought to recover it from 
his clients: On the clients’ objection both the master and the judge i in 
chambers refused to include this item in the taxation of costs. The 
objection was based upon the ruling in In re Blyth and Fanshawe, 10 Q. B. 
D. 207, that where the cost about to be incurred is unusual and may 
not be allowed between party and party, the solicitor should inform, and 
take the permission of, his client beforehand or he will not be entitled 
to charge his client with the cost so incurred. 


The Court of Appeal (4. L. Smith and Vaughan Williams, LJJ. ) 
held that the solicitor was entitled to charge his client with this item of 
costs. 

A. L. Smith, L.J., said that in patent actions which usually involve 
very complicated and scientific details the cost of taking shorthand notes 
‘was not,at all unusual and that the clear effect of the agreement between 
the parties with the sanction of the Court was to make the costs of 
taking shorthand notes costs in the cause and that therefore the ruling 
quoted had no application tothe case. 


‘Vaughan Wiliams, L.J., added that apart from the consideration 
that the cost was not unusual and was chargeable ketween party and 
party, there was this additional fact that the shorthand notes consti- 
tuted the authentic record in the case and were, as such-used by the 
judge and that the solicitor was entitled to charge his client with any costs 
incurred by him in supplying authentic records for the use of the judge. 

—— rmy- — 
- ‘Employer and Workmen—Injury—Disabled to earn ‘full wages at work 
at which employed '— Workmen’s Oompensation Act, S. l, sub-s. 2 (a), coni 
struction of : 
Chandler v. Smith: [1899],.2 Q. B. 506 C. A, 

A foreman in a factory who in addition to his primary duty of 
supervision also used to set up and adjust machines, was injured in the 
course of adjusting a machine. He was disabled to do the work there- 
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after but continued. to. attend the factory and do his work of supervision 
and received his usual wages of £3 a week. The question was whether 
the owners of the factory were liable to pay any compensation to him. 
The section of the Workman’s Compensation Act which provides for 
compensation to injured workmen contains the proviso that “the 
employer shall not be liable under this Act in respect of injury which 
does not disable the workmen for a period of at least two weeks from 
earning full wages at the work at which he was employed.” | 

The Court of Appeal (A. L. Smith, Rigby and Vaughan Williams, 
L.JJ.) held that although the ‘foreman “did nat absent himself for two 
weeks and although he continued to receive his usual wages, it could 
not be said that he was not disabled from earning full wages fér at least 
two weeks at the work at which he was employed and that his wage-efrn- 
ing capacity as foreman in case he should leave this factory and go to a 
new one having decreased, he was entitled to a declaration that the 
employer should be liable whenever his wages should diminish by reason 
of this accident, the amount of compensation, and the time during which 
it should be payable being left to future determination. 


JOTTINGS AND CUTTINGS. 





We beg to acknowledge with thanks receipt of the following 
publications :— 

The Law Students Journal from January to November 1899, (in 
exchange). 

The Law Students Helper for N ovember 1899, (in exchange)? 

The American Lawyer for November 1899, (in enehange)«. 

Case and Comment. 

The Quarterly Advance sheets of the yearly Digest, published, by 
the Lawyers’ Co-operative Publishing Society (in exchange). 

` The Lawyer, (in exchange). 

Sind Sadar Court Reports, Vol. 1., No. 4 (in exchange). 

The Bombay Law Reporter for October and November (in exchange). 

The Albany Law Journal for October and November (in exchange), 

The Caleutta Weekly Notes for October and November (in exchange). 

The Allahabad Weekly Notes for October and November Cn, ez- 
change). — 

The Green Bag for October and November (in exchange). 

The Canadian Law Times for October and November. (in exchange). 

The Educational-Review for October and November (tn exchange). 

The Canada Law Journal for October and November (in exchange), 

The Kathiawar Law, Reports for Noyember (in exchange). 
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The largest Yncomes at the bar :—According to a London weekly,’ the 
incomes of the 150 practising Queen’s-Counsel scarcely average $5,000 
per year. Mr. Balfour Browne is*said to enjoy the largest—£30,000 
a year. Samuel Pope, Mr. Cripps, Mr. Pomber and Sir Edward Clarke 

make about £15,000 each.— The American Lawyer. 


* 
. e e & 


Marriage by oné having sexual disease: The Michigan Legislature has 
recently passed a law forbidding the marriage of any person suffering 
from infectious or transmissible sexual disease. The law states that any: 
one so diseased who may marry shall be guilty of felony punishable by a 
finet not less than $500 or more ‘than $1,000, or imprisoned for a 
term nof éxceeding five years, or by both fine and imprisonment,—The 
American Lawyer. 


ax 


Are patients to be kept alive at all hazards :—Judge Simeon E. Bald- 
win, of New Haven, president of the American Science Association, in a 
` much discussed addiess recently delivered before that body, took occasion 
to censure the practice of physicians in keeping the patient alive at all 
hazards for the longest time possible and irrespective of the amount of. 
suffering involved. In the course of his remarks, he observed : 


_ “In civilized nations, and particularly of late years, it has become 
the pride of many in the medical profession to prolong such lives at any 
cost, discomfort or pain to the aa or of suspense or exhaustion to 
his family. 


“The patient has come to a point where he cannot-bear the thought 
of ‘eating. The throat declines to swallow what the stomach is no’ 
longer able to digest. He craves nothing but to be alone. A few hoors, 
and nature will come to hisrelease. She is already, perhaps, fast throw- 
ing him into that happy unconsciousness of pain which we call lethargy. 
The vital forces have been spent. ` The main spring is broken and the 
watch has rundown. It can be made +o tick feebly for a minute or two 
by shaking it hard enough ; but cwi bono? Only another main spring 
can mend it. Only another soul, another world, can give value to this 
human life that is ready to flicker out because it is worn out. 


“The family ask the doctor if there is no hope and he responds with 
some sharp stimulant; some hypodermic injection; some transfusion or 
infusion to fill out for a few hours the bloodless veins; some device for 

. bringing oxygen into the congested lungs that cannot breathe the vital 
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air, “some ‘cunning way of. stimulating some: other:-organ to do the 
-stomach’s work, -The sufferer wakes to pain, ‘and gasps back to a son 
amore days of life. e.. aat 


“Were they worth the having P Do thay bring life, or & parody 
of life? Has nature—-that is, the divine order of things—beén helped 
-or thwarted? -For the time, thwarted, but not for long. ‘The suffering, 
-or at best, the lethargic existence, has been successfully protracted, but 
‘the body will soon falter and fail in the unwonted functions forced upon 
‘parts of it made for other uses, and death a to the relief of the 
‘dying and living, alike. — 

“Nature has kindly smoothed the sufferer’s pillow ius leading the 
‘way to that gradual exhaustion of the vital powers which tolona. “the 
refusal of the stomach to receive or to digest food. 


“ To force nutriment into the system in such a case pie 
channels is simply to prolong a useless struggle at the cost of misery to 
the patient and to the profit of no one but the doctor and the nurse. ‘ 

“Tn determining the nature of a disease, we look for the cause to 
the symptoms ` “`. ' 

/ aN ature las so ordered it that symptoms are observed at that time 
of life when life is most worth saving. A lesion ‘of one organ may then 
be expected to produce a reaction throughout the system. There is a 
general sympathy of the parts. On the other hand, in old age thé 
outward manifestations of an interior lesion seldom indicate that moré 
than one’ organ is affected,and are often hardly noticeable at all. The 
patient does not know that he is a patient. There is no occasion that 
he should. The weakest part of his bodily mechanism has broken down: 
Why patch it'up? Another is hardly less weak, and must soon succumb: 
Better for him and for his friends that his last days should be uncloufled 
by the apprehension of coming death, and the change come to him 


quietly as a dream in sleep.—The American Lawyer. 

g ane oo 
' Property im Air——An extremely delicate point in law, and one 
which will greatly interest bicycle riders, has just been brought up at 
Mansfield, Ohio, It appears that a man while recently wheeling about 
the suburbs noticed that one of his pneumatic tires was becoming soft. 
He explored-his téolbag but found that his pump was missing.. It had 
been purloined by his wife, though this fact has nothing to do with the 
matter in hand. Fearing evil' consequences for the tire, he turned'in at 

a coriveniént repair.shop and mentioned the difficulty. r , 
The'repair man immediately pumped up the tire, and the rider 
thanked him and was‘about to leave when the man demanded five cents, 
§ 
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-The wheelman eexplored-his ‘pockets, but discovered that he had either 
neglected to ‘transfer his money to his bicycle .zarmeats or that his 
money had gone in company with his pump—though this point, also, 
-however interesting it may be to” married men, has no bearing on the 
_ "present case. 
` The bicycle owner explained the situation to the man, produced -a 

visiting card and promfsed to step in the next morning with the money, 
The bicycle man replied, in effect, that he wasn’t born yesterday, that 
there was much crime stalking abroad, and that he must insist on imme- 
diate settlement. The other made a reference to the notoriously anæmio 
condition of a stone, and told the thrifty repairer that if he.didn’t choose 
to ‘wait for his pay, he could open the valve and take out the air 
which he had inserted,. but that if he took more, even to the extent of 
the twentieth part of one poor scruple, as Portia remarked to Shylock—~ 
nay, ifthe valve did hiss too much but in the estimation of a hair, he 
“would have the law on him. ` 

The bicycle man more hardy than the Jew of Venice, with a remark 
that his deeds were upon his head, wrenched off the cap and punched the 
valve with a shingle nail, There was an ominous hiss. He panched 
again, but the valve refused to close, The air all escaped, and the, 
cyclist, with observations which led the bystanders to believe that tha 
quality of mercy was going to be badly strained, trundled his bicycle 
home. e 

The next day the matter was bronght into court by the wheelman 
suing fhe repair man for damages. The repairman made a counter. 
claim forhisifive.cents. Hach had provided himself with learned counsel 
and legal lore of considerable value transpired, Early in the. proceedings 
the wheelman's lawyer set up the contention that there could be no 
property rights in air, that it existed, so to speak, fera natura, and thete- 
fore the bicycle man’s claim of five cents could not lie. fy 

Counsel for the repair man rose to point out what the intelligent 
court must.already know, to wit, that his learned opponent was an ass. 
That air in its native state, blowing where it listeth, is, of course, free 
+0 all, and can be lawfully seized of none: but that condensed air is a 
manufactured product as much as artificial ice, or bricks, or the sheep- 
skin diploma which in some inscrutable way his able opponent had 
become possessed of, 

The conrt acquiesced in this view of the case, 

Counsel for the rider said he bowed to the superior knowledge . 
‘possessed by his scholarly opponent concerning wind, and asked leave to 
add ten centsitothe claim of his client, he astimating that there was 
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merchantébleatmosphers:in the tire: to: that aniount: whgn his said client: 
entered the shop: Counsel for the: repair man responded by: giving. 
notice that he-should prosecute the: plaintiff for obtaining goods under 
false pretences; to wit, five:cents’ worlh of condensed air, when he knew, 
or ought to have:known, that he had no: money with. which to'pay for it: 

E Counsel for plaintiff said that no married man could know when 
his wife had been through his pockets, though to doubt the' wife of his’ 
learned brother had given up the a years ago, neverhaving found’ 
anything. 


The: learned: brother’ replied’ by ante that when le: put his 
hands‘in"his pockets he was: not usually rewarded by finding mucly cash, 
but that so'far' he had managed to keep’ his hands-out’ of otherjfelks” 
pockets, & practice his esteemed opponent would! do well to follow:. 

At this point the court rapped for order and announced the decision. 
—five cents’ damages for plaintiff, and judgment for five cents for the 
dofendant, the costs to be shared equally.. Learned counsellors collected 

‘ten. dollars each-from their respective clients and. went away arm in arm; 
‘and the equal and exact justice before the law oliaiaeble by all.men was- 
‘again vindicated, 

% All of which should furnish much: food for houghi to`married meny 

bicyole:riders and'repairshop'proprietors.—-Hayden Oarruth, in- Saturday 
Hvening Post, Philadelphia Í 
ee 

Trusting the Legislature :—To curb the power of legislaturés is the 

central idea of most persons who distrust the common people. This is 
a fundamental error. Within the long-established’ lines of our constis 
tutional freedom the legislatures ought to be left free to speak the will 
‘of the people. Temporary mistakes and serious mistakes have been 
made and will be made by our legislatures. But they represent the 
public; and any attempt to deprive them of the power to determine the 
great questions of public policy which legitimately belong to the 
Jaw- making: department is not only unwise, but hopelessly futile. The 
great constitutional guarantees of life, liberty, and’ property are sufti- 
cient protection to the individual’ without straining them beyond their 
proper scope. There is a constant pressure on the courts for the annul- 
ment of obnoxious statutes, but while: the judges sometimes go beyond 
their proper’ functions: and attempt to. revise the’ legislative discretion, 
they’ generally, keep: within the constitutional boundaries of judicial 
‘power'with admirable-jadgment. They. clearly teach that the. remedy’ 
"for bad: legislation is better legislators. It cannot: be too often, tog 
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plainly, or too epphatically- repeated that popular government cannot- 
goon toward perfection without leaving to the legislatures, with all: 
their’ capacity for mistakes and fplly, the full measure of legislative: 
power. Legislative mistakes mus? be corrected by better legislation.” 
To put the legislature under guardianship would indicate the failure 
of government by the people. If people are fit to govern themselves, 
they cap choose legislators who are fit to make laws.—Case and Com- 
ment,- - ; SiS 


* 
* 


: Is a mustache property ?—If so, what is its value? These points’ 
will be rajsed i in.a: very peculiar suit which is coming up at the. next: 
termmof court-in a town in Georgia. The facts are briefly these : almost: 
a month “‘bgo a well known travelling man was staying at the leading. 
hotel of the place, and went to the cigar stand one day to get a light. 
They had a new-fangled concern, that spouted, out a jet of flame when the 
lighter was lifted, but on this- particular occasion it hung fire. The 
drummer way trying to make it work, when all ofa sudden it blazed : 
out like a volcano and licked off his long, beautiful blonde mustache.’ 
He ‘was furious, of course, because the mustache had_ been his chief’ 
ornament and pride, but the affair might still have passed off without’ 
trouble if he hadn’t been so unmercifully chaffed.. The upshot of this 
was that he demanded damages. The landlord laughed at:him;, anid hè 
then instructed a lawyer to.bring a suit for $2,500. The paper will be 
filed in the next term of court, and will contain some interesting 
allegations. It. will be claimed that the mustache was .of direct 
assistance to its owner in earning a livelihood, insomach as it gave him - 
T) | distinguished appearance, and thus faciliated his interviews with the. 
trade, Its loss, he holds, was a disfigurement which has, occasioned 
ridicule, falling off i in prestige and consequent shrinkage in business. l ; 
He. will also allege that his altered appearance caused great mental, : 
anguish to himself and his wife, and that that species of suffering may 
be reduced under the law to dollars and cents. Incidentally he will try 
to prove that the absence of a mustache affected his eyesight. So, as 
one may observe, a good many interesting and delicate questions will ‘be 
raised, and doubtless the case will attract wide attention. Whatsort of 
defences will be set up remains to be seen.-The Albany Law Journal. 


# 
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Duty to ag Train for fallen passenger :—A novel decision was ` 
vetidered in Reed Louisville Y N. R. Oo. (Ky.) 44 L. R. A. 823, holding- 
that when a passenger is thrown or pushed from a train without any fault 
pf hjs ‘own, it is‘the duty of the railroad company to stop the train‘and. - 
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rescue him if the. circumstances. are: such that he is ligble to perish or 
suffer.great injury unless rescued, provided that this can be done with- 
out imperiling the other passengers, and that-the trainment could not 
provide for his rescue by other means. ` The fact that a passenger has, 
by accident or the wrong doing of others, been thrown from his train, 
will not terminate his -relation to the carrier. That he may be a 
passenger before he -enters the train is well established by the cases 
cited in the note to Webster v. Fitchburg R. Oo. (Mass) 24h. `'R. A. 521, 
It is equally certain that he may continue to be a passenger after leav- 
ing-the train, as is shown by all-the cases*concerning injuries -to a 
disembarking passenger on account of deféctive platforms, and .premises, 
The duty of the railroad company to care for persons thrown „Som 
trains upon its track. -and in, such condition as to be in dangero being 
killed-by other trains has also been enforced: i in, Cincinnati, I, St. L. and, 
Q. R. Oo. y. Cooper (Ind.) 6 L. R. A. 241, and Oincinnati H. § D. Be 
Oo...¥, Rassen (Ohio) 16 L.-R.. A, 674, These decisions, although form- 
ing:a new class, are abundantly justified. by the fundamental principles 
which govern ns duties and liabilities of common carriers. 


fan Ups Se 


* "a i 

` Ideal of the Good “Lawyer. —For your exemplar let, me commend 
the ideal of a good lawyer, I do not say the great, but the good, lawyer, 
ari ideal that has been realized in the life of’ every substantial city and 
court-house town, especially in the older neighbourhoods. _ A man of 
i Kindly and. benignant disposition, friendly, alike with his’ well- to-do and 
his poorer fellow townsmen, acquaintance with their habits and “indivi: 
dual history and ` ‘with a pretty accurate knowledge of their opinions and 
prejudices, as well as of their ways and means; genial and sociable, yet 
dignified and self-contained, and of staid and comfortable appearartce; 
in manner alert, in conversation always moderate and respectful ; shrewd 
iti lis observations, wise, but with perennial humor and love of pleas- 
antry ; as a citizen always concerned and active in the interests of his 
town, his State; and his countiy; not an agitator nor a perpetual fault- 
finder, nor giving out the intimation that he is better or wiser than 
others, but ready to confer, to adjust, to agree, to get the best possible, 
if not the utmost that ‘is desirable. To him the’ people turn in local ` 
emergencies for guidance and counsel on their public affairs, even par- 
tisanship fearing not to trust’ to his honor and wisdom; so. free from 
all cause of offence that there is no tongue to say a word against his: 
pure integrity; too dignified and respectful to tempt familiarity; too 
genial’ and generous to provoke envy or jealousy; revered’ by his bre- 
thren of the bar; helpful and kindly to the young; in manner suave and 
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polite, with a fine courtliness: of the: old flavor which Clarendom de- 
scribed in: Johw Hampden -as a flowing courtesy toward’ all mem; suc- 
cessful. of coursein-his practice, but caring Jess for its- profits than for 
the forensic and: intellectual delight. which the study and practice of the 
law: bring to-him. He knows muchiof the old‘ learning in the law,” can: 
-telt of fines, of double vouchers and recoveries, of the rule iw Skelley’s 
case,’ ’ ough he:keeps*all these things in mind as’ collectors’ treasure 
their antique: ‘and curios, more‘as‘ objects: of art- and historical interest? 
than of practical! utility. His: mind:is grounded: upon tle broad andi 
deep principles: of jurisprudence: rather’ than upon “wise saws andi 
niodern ingtances,” but over all is reflected the illumination of a: ‘strong’ 
` eomaon sense and a refined: tactfulness: 


ta the judgement and feelings of the community there is P 
ofthe venerable and illustrious’ attached’ to His name, not for his learn- 
ing in the’ law, not for his success as an advocate, nor for his mere 
usefulness to his: fellow-citizens as' a counselor and guide, but for the 
benignant influence of his whole life and: character, and when he dies, 
to every mind there comes a suggestion of epitaph that shall’ most fit- 
tingly preserve the estimate which the people have formed of him: 
“The just man and the counselor.”—From the address tu the graduating 

‘class of, Yale Law School on June 26, 1899, by Mr. Griggs, agen 


General of the United States. 


* 
* & 


Some Wett-xrown Enoxish Jupces:—In the memorials}of Sir 
Roundell Palmer, the Earl.of Selborne, we find some interesting and, 
freely spoken remarks regarding the characteristics of the judges. of his, 
day. He says :— 

- “The. Judges ‘before. whom. L practiced in. my younger days were, 
Lord- Cottenham. and. Lord Lyndhurst, Lord Langdale at the. Rolls; Sir 
Lancelot. Shadwell as- Vice-Chancellor, and: Lord. Abinger and Baron 
Alderson. on the equity side of the Court of Exchequer. Among these, 
Lord. Cottenham and Baron: Alderson were. (judically,):pre-eminent.. 
Lord Gottenham. was not brilliant, but he was one of the. best. lawyers’ 
who; after Lord.Eldon’s time, sat in the Court of-Chancery. He heard 
arguments. patiently, and the public had. confidence in his judgmentsi. 
He. was: a silent, reserved, and: not- very sociable: man; by. no means: 
free: from personal: antipathies and political prejudices: But of: 
myself. he-took.kind notice, though I was not.om his side in: politics; -I 
was one of.the:few juniors! who were sometimes honored. by. invitations’ 
` to his-house; and'on at least one occasion the marked: attention: which- 
he: paid to anargument of mine was'usefulb to me with: clients: - Lord! 
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Lyndhurst (as alil:the world knows) had -the shining qualities, and the 
-graces of manner, which Lord Cottenham entirely wanted ; ibut. he was 
not, within the sphere of my observation, great as a judge. My know- 
‘lodge.of him in that character was only during the Jast :‘Chancellorship, 
‘from 1841" to 1846; when the took things very indolently and easily 
affirming almost indiscriminately the judgments brought before him on 
appeal. dt was depressing to argue before a Chancellor whdwe heart 
did not.seem tobe in the business; howeyer famous he Might be as an 
orator ora statesman, : 


“Lord Langdale and Lord Abinger did mat upon the ‘bench, alto- 
gether maintain the reputation which they had gained at the bar. Lord ; 
Langdale was dignified in manner—perhaps a little too much ao; he 
was conscientious and painstaking, and much more independent than 
‘Sir Lancelot Shadwell. Batit was not possible to avoid comparisons 
between him and the leading counsel in his court, Pemberton Leigh, 
unfavorable to the judges ; nor was the case much mended when George 
- Turner succeeded to Pemberton Leigh. 


“ Sir Lancelot Shadwell (of whom I shall presently say more) was a 
very kindly and good-humored, but a weak and rather eccentric, man, 
A story was current of his answer to somebody, who suggested that a 
judge must feel very anxious indeed, when he had to decide questions 
involving property of large value. “Not at all,” he was reported to 
have said ; ‘ one or the other of them must have it; what does it signify 
which ?’ It was with reference, probably, to this story, that a humorist 
‘wrote his epitaph while living: ‘ Here lies Sir Lancelot Shadwell, some- 
time Vice-Chancellor of England: What does it signify ?’ 


“ Baron Alderson was strong, vigorous, humorous, and very warm. 
hearted ; a complete master of the law. y 


l “The principal danger to a very ‘successful advocate is arrogance, 
‘The great nursery of that fault, in my early days, was the Vice-Chan- 
, cellor of England’s court, Leach, an extremely clever man, who had 
, presided over that.court before my time, was himself very much noted 
for vanity. On his translation to the Rolls, he was succeeded by Shad- 
well, of whose nature it seemed to be a necessity to be governed by 
somebody. So remarkable was that weakness in him, that, whenever 
.the principal leader of this court happened to be elsewhere, he sur- 
rendered ‘himself-to the nearest competitor, until the leader came back 
and resumed the command. The tyranny which successive leaders 
-exercised over Shadwell would be inconceivable to those who did not 
witness it. “Lhe earliest of them was Sugden, whom [ only knew after 
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‘he had left the bar,—a very clever man, profound in conveyancing 
‘and case-law; waspish, overbearing and impatient ‘of contradiction. 
-In Ireland, where everybody did homage to his superiority, he made a 
‚good judge; but in England, both’as Chancellor and in the House of 
‘Lords, the quality of his judgments suffered from his inability to 
-endure a brother near the throne. From him, the sceptre passed to 
Knigh® Bruce,—clever? witty, of quick penetrating discernment, gen- 
erous to andMiked by juniors, and with much miscellaneous knowledge . 
of other things as well as law, which he had picked up for himself; for 
_he was not a public school or university man. The seeds of mutual 
' dislike befween him and Lord Cottenham were sown when that great 
` lawger, plain and dull of speech, had to endure what he regarded as 
daily aftrohts from his eloquent competitor. ` They bore fruit when the 
one sat as Judge of Appeal over the other; for, if Lord Cottenham did 
not approach his judgments with a disposition to reverse them, it was 
soarcely a less evil that Knight Bruce thought he did. Those judg- 
ments suffered, as contributions to the science.of the law, from the 
strong marks of his personality which were impressed upoa them, He 
‘was a sound lawyer, and never lost the thread either of facts or of 
arguments. But his judgments were generally short, sententious and 
‘dogmatic, and when studied and elaborate, they were apt to have a 
flavor of rhetoric, and sometimes humor—admirable in itself, but less 
appropriate on the judgment-seat than elsewhere. 


“ When Sir'James Knight Bruce became one of the additional Vice- 
Chancellors appointed in 1841, he was sneceeded, as Lord of Sir Lan- 
celot Shadwell’s Court, by Bethell. “In the exercise of that power, 
Bethell: was: more audacious and less ceremonious than either of his 
predecessors, Whenever things seemed to be going against him (as 
was liuble occasionally to happen, when he was compélled by other 
engagements to leave cases for atime in the hands of his juniors), he 
was not careful to preserve so much even as an appearance of respect 
towards the judge; which Knight Bruce hadjalways done. This habit 
of imperiousness was a drawback upon his: later triumphs, and in the 
end contributed to his fall. S> great was his antipathy for Knight 
Bruce, that, when Chancellor, he would néver sit with the Lords 
Justices, of whom Knight Bruce was then one ;—an arrangement with 
which they, on their part, were not dissatisfied.” — American Law Review. 


* 
* * 


How can a Lawyér argue for a Olient whom he thinks wrong ?— 
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The Earl of Selborne; whose character and position, give. his words 
authority, thus answers the question :— . ; 


“A question of casuistry has often been raised, which was propounded 
to me by Patrick Cumin (secretary to the Education Department of 
tho Privy Council), through my brother. Edwin, in 1845. ‘How,’ he 
asked, ‘cana lawyer arguo for a client, whom he thinks wrong?’ This 
was never to me a practical difficulty. The duty of a lawyeg, under 
such circumstances, has, of course, its limits. He shoulg,flways, and 
_ then more than ever, be on his guard against offering to make himself 
witness as well as advocate, and to corroborate his arguments by any 
statement or insinuation of personal belief. But it is the right, even of 
those who are most in the wrong, to have the benefit of a fair‘and public 
trial according to law, and to have their evidence properly laid þēfore 
judge or jury, and the arguments which can honestly be advanced on 
their side skilfully and fairly stated. It is the advocate’s part to do 
this. Ifhe were to refuse to undertake any case of which, upon the 
materials before him, he might have formed an unfavorable opinion, 
he would not be a minister of justice, but the reverse. Not only would 
he be encroaching upon the office.of the judge, and doing what (if all 
other advocates did the same) would, before and without trial, practi, 
cally shut out the client from having his case fairly presented, but his 
judgment might, after all, be mistaken. It has happened to me, not 
very seldom, that the end of a case has been.contrary to my first im- 
pression of it, and that I have, nevertheless, been satisfied that justice 
was done. In the greater number of cases, the result is in accordance 
with the expectations of counsel ; but the client, if he suffers a merited 
defeat, has had that unobstructed access to the seat of justice which is 
every man’s right ”.—American Law Review. g 


ae 


Lord Chief Justice Russel on Legal Education:—Lord Russell, 
of Killowen, recently delivered an address in the hall of Gray’s Inn, 
in connection with the Moot Society of that Inn, which was thus .con- 
densed in the Law Journal :— i l : 

Lord Russell of Killowen said he would apportion his remarks 
among three topics—legal education, the moot system, and the best 
mode of argument in court. Referring to the keen interest he took in 
the improvement of legal education, he disclaimed all thought of 
depreciating the efforts made by the Council of Legal Education or the 
abilities of the various readers and lecturers. But legal education could 
only be imparted properly by a permanent body partaking of a collegiate 
character. The best lecturers could not be had under the present 
system, in which a man was a professor to-day and to-morrow was not. 
The men must-be secure in their position, and must devote themselves 
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to a special bragch of the law. They must specialize like other scien: 
tists. He referred to the recent discussion as to the admission of aliens 
to the English bar, and commended, the wise resolution of the Benchers 
of the four Inns to admit them. He eulogized the professions of 
architecture, medicine, etc., for ad mitting to their ranks men of. all 
nee Thereby the profession was enriched, and “ we -of the 
” heye nothing to fear from competition. The more the merrier. 
ae studos who studied here became, when he returned to his‘own 
country, a missionary to inculcate the excellence of the English Law and 
the English civilization.* Our Taw combined the highest individual 
freedom with the greatest well-being of the community. He strenu-; 
ously urged them all to aspire after the highest ideals in everything, 
Turning the question of moots, he paid a merited tribute to Gray’s 
Inn as being the last to discontinue those ancient exercises and the first 
to revive them, and he hoped that the time was not far distant when 
they would form an integral part of the qualifications necessary for call 
to the bar. The bar had great privileges, and it should endeavour to 
prove itself worthy of them. A barrister of seven years’ standing was 
eligible for almost any post, except that of archbishop or admiral. The 
third part of his discourse was that which perhaps best pleased his 
audience. Indeed, it may be said that his generous welcome to stran- 
gers was received with something like a sigh by those who know “how 
keen is the competition at present. Arguments, he said, should be 
clear, simple, direct and fair. The advocate should have the judicial 
faculty, and be able to view his adversary’s case as well as his own. -He 
must be astute to detect the turning point, and mass on it all his strength, 
The best arguer in banc was, in his opinion, the late Lord Chief Justice 
Mellish, and his excellence was chiefly due to two causes—he cited but 
few*cases, and he was very concise. He eulogized the advice which Sir 
William Follett gave to the late Lord Coleridge when about to join thé 
bar: “In stating your own case, never neglect to state your opponent’s 
case also, for it is most probable you will do it less favorably than he 
himself would.” Three kinds of arguments were to be avoided. ‘There 
was what he would style the “ Plunge-into-the-cases argument.” 
Before meddling with cases the advocate should inform himself what 
was the principle of the question, and next, what were the facts of the 
particular case. In this connection he recounted an experience of his 
own at the bar, It was in 1861, during the American War, and was 4 
question of blockade running. , He had amassed a quantity of cases and 
was about to cite them before Lord Westbury when that judge counseled 
him first of all to get hold of the facts of his case, and then, ‘perhaps, 
he would discover how small a proportion of his casés were really in 


PARTS x & xr] THE ifADRAS LAW JOURNAL, 399 
point. Then there was the “ Promissory argument., Some counsel 
would say, “I don’t mean, m’lud, to deal with this point just now, but 
later, on I hope,” etc. Lastly, there was the “ Cocksure argument,” 
and it was, in its own way, the most reprehensible of all. Positive 
people were seldom right.—American Law Review. f 
i # k 
Talfourd on forensic qualities :—“ A sense of truth is ever in his 
[the advocate’s] way. It breaks the fine, flimsy, gossa issue of 
his eloquence, which but for this sturdy obstacle might hang suspended 
on slender props, to glitter in the view of fascigated juries. It is seldom 
that a young barrister can employ the most efficacious mode of delight- 
ing his audience unless he is nearly on a par with them, and-thinks, in 
honest stupidity, that he is pouring forth pathos and wisdom.” This is 
a fairly arguable question. But Talfourd was probably speaking out of 
the fullness of his experience, and no doubt he occasionally felt punctili- 
ousness to be an inconvenient virtue when endeavouring to convince 
the twelve British shopkeepers.—American Law Review. 


* 
kL 


Restitution of Oonjugal Rights: Husband not bound to receive, 
a wife tack who is addicted to promiscuous kissing:—We have re- 
cently called attention to, the increasing namber of suits for the 
restitution of conjugal rights which come before the Probate, Divorce, 
and Admiralty Division of the High Court of Justice in England. A. 
case of this character was lately tried before Sir Francis Jeune and a 
jury, in which the husband objected to taking his wife back because 
she was too much addicted to the kissing habit. She had a liking for 
the stage and the society of actors, and allowed several of the male 
actors to kiss her. These gentlemen, however, insisted that no inference 
of immorality should be drawn from their conduct or that of the lady 
in this respect, one of them testifying that he kissed at the ladies of 
the company to which he belonged and called each one “ My dear,” 
In charging the jury the judge characterized this witness as “a young 
scapegrace, whose chief ocċupation, according to his own showing 
seemed to be putting his arms around the ladies of the company and 
kissing them.” The jury refused to compel the husband to receive his 
wife back into his home, not, however, because of the kissing, but on 
account of graver offences which the evidence established againt her.— 
New York Sun. i 


* 
+ * 


The Punjab Ohief Courts Act of 1899. 
Act XXV of 1899 has amended the Punjab Courts Act (XVII of, 


1884) in some important points as regards second Appeals and Revision 
Cases. as 
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: The new ’ provision alisha is substituted .for S. 40 of the old Act ig 
as follows:— ` 


“40, A further appeal shall lie to the Chief Court in any of the fol- 

g lowing casés from an appellate deereo of a Divisional Court on any ground 

“which would be a good ground of appeal if the decree had been passed 
in an Original Suit, viz :— 


Cos onal caus6 or unclassed suit, l 
the value of the suit is Rs. 1,000 or upwards or the 


. decree involves, directly some claim to or question 
respecting property of like value and the decree of the 
l N Divisional Court varies or reverses otherwise than as 
ae to costs the decree of the Court below: or 
““ ii. If the value of the suit is Rs. 2,500 or upwards or the decree 
. involves directly some claim to or question respecting 
i _ property of like value. 
6) In a land suit, 

i. If the valus of the suit is Rs. 250 or upwards or the deuce 
involves directly some claim to or question respecting 
property of like value and the decree of the Divisional 
Court varies or reverses otherwise than as to costs the 
decree of the Court below : 

ii. Ifthe value of the suit is Rs. 1,000 or upwards or the 
decree involves directly some sole to or question 

2 respecting property of like vaiue.’ 
Section 70 of the Act as amended runs as follows :-— 


-€70. (1) The Chief Court may call for the record of any case in 
which no appeal lies to it and may pass such order 
in the case as it thinks fit, 

a: if the Court by which the case was decided, appears to have: 
exercised a jurisdiction not vested in it by law or to have 
failed to exercise a jurisdiction so vested or to have acted 

- in the exercise of its jurisdiction with material irregularity ; or | 

(8) if on application made to it, the Chief Court is of opinion that- 

- there is an important question of law or custom involved and 
that such question requires further consideration. 
` Provided as follows :— 

(1) No application under clause (b) shall be admitted after the 
expiration of 90 days from the date of the order in respect’ 

eR of which the application is made unless the applicant satisfies ` 
the Chief Court that he had sufficient cause for not makne 
tho application within that period. sga 
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(2) No such application shall be admitted in a smgll cause under 
the value of Rs. 1,000 or in an unclasséd suit under the 
value of Rs. 200. -a : 


` (3) On any such application the Chief Court shall not review the | 
decision of the Court below except in so far as such decision ~ 
involves the question of law or custom in respect of whjch 
the application has been admitted antl 


-@) When any application has been admitted the Chief Couri shall 
_ subject to the last foregoing” provis treat the matter of the 
application as if it were an appeal., 


:  , Haplanation. A question’ of procedure is not a. question of alaw 
.or custom within the meaning of clause (b). e 


- The effect of the above provisions ‘is that there is no right of 
‘second appeal or of revision in suits of small causes of less 
~ value than Rs. 1 ,000. 


In small cause suits of the value of shave ‘Rs. 1,000 and below 
Rs. 2,500, a second appeal lies where the decree of the Divi- 
sional Couré varies or reverses except as to costs the decree 
of the Court of first instance. 


In land suits where the value of the subject is below Rs. 250 
there is no second appeal. 


If the value is Rs. 250 or upwards and below Rs. 1,000, the 
decree of the Divisional Court must to givearight of second 
appeal vary or reverse others than as to costs the decree of 
the first court.” 


The provision that there shall be no o second appeal or revision a8 
regards all suits of small.causes of less: value than Rs. 1,000 is a drastic 
measure likely to cause hardship in many cases. The Civil. Procedure 
Code fixes Rs. 500 as the limit for second appeals and in all suits of 
whatever value tried' under the Provincial Small Cause Court Act, 
§.-25 gives a salutary power to the High Court to interfere by way of 
revision on questions of law, The reason of the Bill the Hon’ble 
Mr. Rivaz says in justification of the measure is that the Chief Court 
is unable to cope with the work which ccmes to ‘it under the existing 
system. “ The privilege which is said to be so highly -prized by the 
Punjabi litigant, of being able to get his case heard by the highest 
court of the province is one which under present conditions takes, 
a pretty long time to- attain for-him. If the existing system of 
appeal were maintained, the Chief Court would have to be strength- 
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ened even abgve its present number of judges and this is out 
of the question.” The reasons given can scarcely be regarded as 
satisfactory. In this country for, a long time to come the volume 
of litigation in suits of small value will necessarily be large as it 
“is dependent upon the material condition of the people which is com- 
paratively speaking low. It must also be remembered that the value 
of & spit to the litigants ‘concerned does not always depend upon its 
ponni Spalne and the results in some classes of suits have far- 
reaching importance, in some rent suits for instance,and aggrieved parties, 
must have in suitable cases some means of invoking the judicial 
determination of the highest court in the Province. The Lieutenant- 
Governorreferred to this question as follows :—“ The money limit for 
farther appeals as of right is therefore not a new feature, It is 
borron i? from the existing Act, and though it may not be logically 
defensible in the abstract, its justification lies in the fact that the 
-Legislature has to devise a compromise between two needs and that 
it furnishes a simple and practicable means of shortening the cause 
of a large section of the less important class of litigation of the 
Province.” There is a disposition on the part of the: responsible 
officers of Government to regard as an unhealthy sign of the times 
and as due to a spirit of mischievous litigation, the fact that the legal 
business in a province has outgrown thé capacity of the courts 
originally constituted to work it off. We venture to think that this 
isa mistake. The progress of the country as a whole, the awakening 
of people to their rights, the opening of new industries and occupations 
since the time when the courts were first organised are all factors 
to be reckoned with and they are bound to multiply the causes that 
come for determination before the courts, It is, therefore, a very 
unsatisfactory feature of the new Act that it has enacted a procuration 
rule for the elimination of causes that have to come up before the 
Chtef Court for appeal at revision, 


In the matter of second appeals the Punjab Courts Act contains 
two provisions which are a distinct improvement upon those contained 
in the Code of Civil Procedure. They are (1). The court hearing the 


2nd appeal has the right to re-open questions of fact as well as questions 
of law or custom. The want of a similar provision in the Civil 


Procedure Code has been much felt so far at least as this Presidency 
is concerned. We have come across many cases in which elaborate 
and well-considered judgments of courts of first instance have been 
reversed on questions of fact by most perfunctory and unsatisfactory 
judgments of District or Subordinate Judges upon which the law 
sets the seal of finality. Curiously enough some objection seems to 
have been advanced in the Punjab as regards the system of allowing 
an appeal on the whole case including the facts. The Honourable 
Mr. Rivaz says with reference to it. “Firstly, there is a strong 
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weight of opinion that the time has atall events net yet come for 
altogether abolishing the present special system in the Punjab of 
allowing a further appeal i in the fats especially in land buits as well 
as on points of law or custom; secondly, the law of second appeal as at 
present contained in the Civil Procedure Code has been declared byl 
many competent authorities to need amendment and its revision will 
in all probability be shortly taken in hand.” We hope for a gprédy 
fulfilment of the announcement contained in the last senten 


2. The second point on which the Panjab Court Act differs with 
advantage from the Civil Procedure Code as regards second appeals is 
that in certain suits the value of the subject matter of which does not 
of itself give a right of second appeal, there is a right of second appeal 
1f the first appellate court reverses or modifies except as to, goes the 
decree of the court of first instance, 


Having regard however:as the Lieutenant-Governor admits “ to 
the peculiar conditions of the Province which is mainly one of small 
peasant proprietors whose rights are regulated by a body of custom not 
yet codified nor even fully ascertained by judicial decision,” we cannot 
approve of the prohibition of a second appeal in all cases of suits relating 
toland where the land is below Rs. 250 in value or when the land is 
between Rs. 250 and Rs. 1,000 in valuo unless the first appellate court 
reverses or modifies the decree of the first court, even although an 
important question of law or custom may be involved therein. 


NOTES OF AMERICAN CASES. 
— tafe 
A rule of a railroad company that a baggage master shall not receive 
baggage into the baggage room until a ticket shall have been procured 
is held, in Ooffee v. Louisville Y N. R. Co. (Miss.) 45 L. R. A. 1129 to 
be an imposition on the public, unreasonable, and void. 


An agreement by which an attorney i is to bear the cost and expense 
of litigation, in consideration of an interest in the recovery, is held, in 
Geer v. Frank (I11.) 45 L. R. A. 110, to` -be champertous and void, and 
such an agreement with one of two attorneys, included in a contract 
made with both of them jointly, is held to invalidate tho entire agree- 
ment with both of them. : 

ae : 
The imposition ofa sentence in a criminal ‘case: in excess of what 
the law permits is held, in Re Taylor (S. D.) 45. D. R. A. 136, not to 
make the sentence entirely void, but to leave the legal or autliorized 
portion operative. With this case is an extensive note reviewing the 
Federal, state, and English decisions on the effect of excessive sen: 
tences, > 


+ 


ode 
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Damages fer mental anguish caused by negligent failure to deliver 
promptly a telegram stating thata person has been killed are held 
recoverable in Cashion v. Western Union Teleg. Oo. (N. C.) 45 L. R. A. 
160, although tho message was saat by an agent, without disclosing whe 


pent it or the relations of the sender with the addressee. 
at 


m 

™-The existence of a debt due by ‘the drawee of a bill of exchange to 
the pay@twig,beld, in Citizens’ Bank v. Millett (Ky.) 44 L. R. A. 664, 
to constitute @*sufficient consideration to bind the drawer upon his pro- 


mise to pay the bill and gender+him liable for the amount, althongh he 
was a stranger to the debt. i 


Pir r 
„Owners of property so near to a house of ill fame that their enjoy- 


ment*atheir property is affected by disgusting sights and sounds in . 


such house are held, in Blagen v. Smith (Or.) 44 L. R. A. 522, to sus- 
tain an injury different in kind from that which is suffered by the pub- 

lic at large, and therefore entitled to an injunction against the mainten- 
ance of the nuisance. 


* 
E% 


Children to whom a policy of insurance on their father’s life is pay- 
able if their mother be not living at his death are held, in Voss v. Con- 
necticut Mutual L. Ins. Co. (Mich.) 44 L. R. A. 689, to have a vested, 
although contingent, interest, and on the death of one of them before his 
mother’s death his interest is held S descend to his widow and children. 


The question of the existence. ‘of an extraordinary occasion of 
sufficient gravity to justify a call for an extra session of the legislature 
is held; in Farrelly v. Cole (Kan. (44 L. R. A. 464, to be a matter for 
the determination of the governoralone in the exercise of his discretion 
as a sworn officer, and this discretion cannot be challenged or reviewed 


byi ‘the courts. 


The rale that an employer is “not liable for the seige of an 
independent contractor is denied application in Bonaparte v. Wiseman 
(Md.) 44 L. R. A. 482, where a contractor is employed to excavate a lot 
close to a neighbour’s house in a populous city, but the proprietor is held 
liable to see that in doing the work due care is taken to protect the 
neighbour’s wall, or timely notice given him to protect it. 

sa 

Permitting a shivered pane of glass to remain in a window above 
a street where pedestrians are frequently passing, when there is an 
apparent danger of the pieces falling or being shaken out by the wind 
or otherwise, is held, in Detzur v. B. Stroh Brew. Co. (Mich.) 44 L. R, 
A. 500, tobe such negligence as will create a liability to a person 
who is strack by a piece of the glass while on the sidewalk below aa 
window. 


` 
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“The maintenance of dangerous machinery on private grounds 
aoii from .visits of trespassing children, is held, in Biggs v. Con- 
solidated Barb-Wire Oo (Kan.) 44 L.,R..A. 655, to render the owner of 
the land, who has. knowledge that children and others are accustomed to 
frequent the, grounds and climb upon .structures which support th 
dangerous appliances, liable in damages for an‘injury toa boy caught 


in the ee and killed. s ide a = s 

a yty a. i 
"4 For the damages caused by the erection of a pest house near the 
residence of a person, it is held, in “Claytow v. Henderson (Ky.) 44 
L. R. A. 474, that a city is liable, notwithstanding the fact that it is erect- 


ed within a mile of the’city {in violation of a statute which* expressly 
makes the officers liable, without ane that the city is liably,, ” 


a 

_ ‘A surety. who has been obliged to pay the obligation is héld, in Pace 
v. Pace (Va.) 44 L. R. A. 459; to have the right’ to prove the entire debt 
against the insolvent estate of his co-surety and receive dividend upon 
the entire debt until reimbursed with half of the common burden mach 
belonged to the co-surety. . 


i 
ka 
* & 


The vight of a , city to.take a bond from a street contractor to keepa 
street and pavement in repair for five years after performing the con- 
tract is denied in Portland v. Portland Bituminous Paving & Imp. Co. 
(Or.) 44 L. R. A. 527, when the bond covers in effect all injures liable 
to arise from whatever source, and is, not limited to defects in the per- 
formance of his contract. With this case is a note collating the decisions 
on the power of a city to bind a contractor to repair a pavemout which 
he makes. 
aa 

The offer of a reward for testimony that shall secure the conviction 

_of persons who set fire to buildings within city limits is held, in People 
ex rel. Maynard v. Holly (Mich.) 44 L: R. A. 677, to be within the 
general power to make regulations for the safety and general welfare of 
the inhabitants, 





REVIEWS. 


. Commentaries on the Procedure of Otvil Courts in British India, by 
ae Haim, Chand, M.A., published by the Bombay Education PA s Steam 
: Prags. : 


í 


The first volume of Mr. Hukm Chand’s Commentaries on Civil: 

Procedure has been completed. It deals with the first 111 Sections of: 

‘the: Code of Civil Procedure and extends to 834 pages. The work is on 

similar lines to those on “ Res judicata” and “ Consent” by the same 
8 ; 
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author which hẹve already won for him a high reputation as an author, 
Mr. Hukm Chand made a novel departure in his former works in draw- 
ing largely upon other civilized sygtems of law for purposes of explana- 
tion, illustration or comparison, If was a wise and a welcome departure, 
No method can be more helpful for clear comprehension of the principles 
of law or for discrimination between what is fundamental aud what is 
accteptal or local. The wealth of learning of the author, and his pro- 
gin mes and his minute and accurate knowledge of different 
systems of laW have earned for him the unstinted praise of the legal 
profession. Mr. Hukm Qhand is gifted with untiring literary activity 
and we have the benefit of his labors in the volume now before us. His 
new worl: will carry the author’s reputation even higher and further 
thar his former works. The amazing learning and industry displayed 
and the'thtroughnoss and accuracy of treatment of the different topics 
must secure for the work the foremost place among works on Civil 
Procedure. But for its cost and bulk, it is bound to displace other 
‘commentaries upon the subject in this country. Mr. Hukm Chand 
is ready to face eyen these-objections and overwhelm his critics with a 
host of precedents. We Jearn from the preface that Bolze’s work on 
the Practice of the German Supreme Court in civil matters covers 
twenty volumes, that Rintelen’s exposition of the law of Civil Procedure ` 
covers four volumes, that Garsonnet’s work on'the practice of the French 
Courts and Robinson’s work on the Practice of the Courts of Virginia 
each covers seven volumes, that Wait’s practice of the New York Court 
' ig in six volumes, that the Commentaries by Pisanelli on the Italian 
Civil Procedure Code covers seven volumes, that the work of Franceso 
Recci is in four volumes of 700 pages each and that Stover’s work on the 
New York Procedure Code is in three volumes with 3,329 big pages. 
Mr. Hukm Chand hopes to complete his work in three volumes and if 
the size of the present volume is to be the standard, the whole book will 
contain 2,500 pages. As Mr., Hukm Chand explains, the work is 
not a mere index commentary, or a handy repertory of all available 
authorities. The object of the author is to explain the rules of the Code 
and the general principles upon which they are based, and to cite all 
cases which appear to throw real light on any rule in regard to its 
nature, or to the extent, or mode of its application. The author is not 
unaware of the dangers incidental to citations from foreign laws and 
decisions, but he is equipped with the knowledge required to use the 
foreign sources of law with discrimination. Though the work will be 
specially useful to the profession in India, we have no doubt it will be 
widely appreciated throughout the English-speaking world. -The 
book ought to find a place on the shelf of every Jawyer in this country 
who can afford it. : 
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DEPOSIT OF TITLE DEEDS. 


This is known in English Law as an equitable. mortgage, as 
distiñct from a legal mortgage. Slee 


Whether before the Transfer of Property Act an equitable 
‘mortgage could be created out of the Presidency Towns is rather a 
difficult question. No doubt the Privy Council in Varden Seth 
` Sam v. Luckpathy Royjee Lallah, 9 M. I. A., p. 807, held that à 
deposit of title-deeds made in the particular case in the Presidency 
. Town of Madras constituted an equitable mortgage though it was only 
known to the Inglish Law, the decision being based upon_the 
fact that, as the English Law was in force in the Presidency Town 
it might be presumed that the parties intended to be governed by 
that Law and that moreover it was in consonance with justice, equity 
.,and-good conscience. Their Lordships in reversing the Sonn of 
` Sudder Dewanny Adawlut observed at p. 824. 


“Tho decision of the Sudder Dewanny Adawlut, so far as it respects 
the enforcement of the lien against the third and last defendants, appears 
to have proceeded upon the ground that the principles of the Engtish 
Law applicable to a similar state of circumstances ought not to govern 
the decision of that suit in those Courts. This was correct if the 
authoritative obligation of that law of the Company’s Courts were in- 
sisted on. There is properly, no prescribed general law to which their 
decisions must conform. They are directed in the Madras Presidency 
to proceed generally according to justice, equity and good conscience. 
The question then is, whether the decision appealed against violates that 
directionornot..... The Plaintiff looked, not simply to the personal 
credit of the. person with whom he contracted, but bargained for a 
security on land.: If any positive law had forbidden effect being given 
to the actual agreement of the parties to croate that lien the court, 
' of course, must have obeyed that law. If the contract. of lien were im- 
perfect for want of some necessary condition, effect myst have heen in 


“he 


-e` 
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like manner, depied to it as a perfected lien. But nothing of the sort is 


suggested ..... It is not shown that, in fact, the parties contracted 
with reference to any particular law. They were not of the same race 
or creed . . The plaintiff is a Christian; the contract took place 


with partial. living within the local limits of the Supreme Court of 
dras, though it related to land beyond them. Itis not shown that 
any Llaw, any lex foci rei sitæ exists, forbidding the creation of a 
lién by the ract and deposit of deeds which existed in this case; ; and 
by the general law of the place where the contract was made; that is, the 
English Law, the deposit of title-deeds as a security would create a lien 





ón lands; though, as between parties who can convey by deed only or ` 


aopwerenes in writing such lien would necessarily be equitable.” 


In the case of Himalaya Bank, Limited; in Liquidation v. 
F. W. Quarry, I. L. R., 17 A., p. 252; it was held that before the 


‘Transfer of Property Act a deposit of title-deeds made in-the Mofussil 


. 


created a good equitable mortgage and as such was binding on the ` 


parties. The facts of that case were as follows: One-F. W., Quarry 
overdrew his account with the Himalaya Bank. The Bank took on 
the 8rd May 1878 deposit of the title-deeds relating to Quarry’s pro- 


` property in Mussooree known as the Powy’s Cottage estate. The 


transaction took place in the Mofussil, (Mussooree). Mr. Justice’. 


Blair observed at p. 256. 


“Tt seems to me that there can be no question whatever that the 
deposit of deeds as security for an overdrawn account constitutes in 
English Law a good equitable mortgage and in Indian Law a good 
simple mortgage. It seems to me clear that upon grounds of common 
sense as well as authority it i is reasonable to infer from the continuance 
for a long time of ‘the deposit of title-deeds that they are intended, as 
between the parties, as security for a continued contemporaneous over- 
draft. I feel nodoubt, therefore, that if the facts set forth by the 
plaintiff are proved, a perfectly good and efficient security was created 
by the deposit of these deeds in 1878.” Burkitt, J., observed at p- 260: 
“Broadly stated the 1st defendant’s contention i is that S. 59 of the Trans- 
fer of Property Act, No. IV of 1882, did no more than, codify the law as 
it existed when thai Act was passed, and that as the first clause of that 
section undoubtedly now prevents the creation in thé Mofussil $f a 
mortgage by delivery of documents of title to immoveable property by 
a creditor with intent to create a security for Rs. 100 or upwards, it 
follows that such a mortgage was unknown to the law in the Mofussil 
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previous to the coming ‘into force of Act IV of 1882,and cannot be 
enforced by suit, l 


In that contention I am unable*to accede. Iam of -opinion that Pa 
S. 59 of the Transfer of Property Act did make a very great and 

important change in the law. Before that-Act came into force ther 
was no law at all resembling the Statute of Frauds in force,s 
transac- 





Mofussil. There was no enactment which required t 
_ tion of the nature of a mortgage securing Rs. 100 or upwards should be 
in writing and registered. The law then mad® no provision requiring 
contracts, e.g., of mortgage or sale, to be in any particular form. 
‘Contracts might be oral or in writing, but, if reduced to writing, the 
” Registration Act required that in certain circumstances, they. should be 
registered. ; ~ 


That which a Court, bound to decide according to ‘ justice, equity and 
` good conscience’ in the absence of any express enactment has to look 
at is the intention of the parties to an agreement, and, on ascertaining 
that agreement, it is the duty of the Court to enforce it, if it be a laws 
ful contract, without imposing on the parties to it a particular form 
which the law as it stood when the contract was made, did not require, 
. Their Lordships of the Privy Council in 14 I. A., p. 89, interpret ‘ equity 
- tand good conscience to mean the rule of English Law if found applica- 
ble to Indian society and circumstances.’ Now, bearing in mind who °. 
` the parties to this suit are and the strong probabilities that they intended 
to‘contract according to English Law, it is difficult to imagine why the 
alleged contractual agreement (which is one of a nature recognized and 
‘enforced by the English Law) should be considered to be inapplicable 
to them. In Varden Seth Sam v. Luckpathy Royjee Lallah (9° M. 
I. A., p. 807) at pp. 324 and 325 their Lodrships of the Privy Council, 
applying the rule of ‘justice, equity and good conscience’ distinguish- 
ing between the lex loci ret sitæ, (te, the Mofussil) and the lex loci 
contractus (i.e., the Presidency Town of Madras) held that the former 
law did not forbid the creation of a lien by a contract such as that sued 
on in the present case, ¢.e., by deposit of title-deeds. The Ist defen- 
dant contends that the case is not in point, as the deposit was made 
within the Presidency Town. I, however, regard the observations of © 
their Lordships as a clear authority for the proposition that no law 
existed forbidding the creation of a mortgage lien by deposit of title. 
deeds in the Mofussil of the Madras Presidency ..... I have come to 
the-conclusion that up to July 1882, there was no difference between: 
the-law in the Mofussil and that prevalent in the Presidency Towns ag 
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to the validity gf a mortgage created on'a deposit of title-deeds with 
a creditor with intent to secure a debt.” ` i 


bo ` But be that as it may by the Transfer of Paan Act, 8. 59, 
it is now declared, that 


“Where the principal money ers | is Rs. 100 or upwards `: a 
moMmgce can be effected only by a registered instrument signed by the 
mortgag d attested by atleast two witnesses where the principal 
money secured is less than Rs, 100 a morigage may be effected etther by © 
an instrument signed an® attested as aforesaid or (except in the case of ~ 

` -a simple mortgage) by delivery of the property. 

- Nothing in this section shall be deemed to render invalid mortgages - 
made in*%ke Towns of Calcutta, Madras, Bombay, Karachi and Rangoon, 

` by delivery to a creditor or his agent of documents of title to immove- 
able property, with intent to create a security thereon.” f 


Z + From the latter part of the section it is, therefore, apparent that 
delivery of title-deeds except in the towns named is of no effect and 
does not create any valid interest or charge in property (vide 
Coggan v. Pogose, I. L. R., 11 ©., 158, at p. 160). For by the two 
former parts of the section a mortgage mustbe effected only in the 
modes prescribed therein and if not made in the mode prescribed 
therein no mortgage is created. The only exception that is made 
to it is that a deposit of title-deeds to a creditor or his agent of 
property (wherever it may situate) with intent to create security 
is a & good mortgage. 


Mr. Macpherson in his Book on Mortgages, p. 657, says that 

though a mortgage cannot be made by simple delivery of docu- 

s ments of title in other placeg than those named, yet the transaction 
would create a charge ; for he says “by it (Sec. 100) immoveable 
property is by act of-parties made security for payment of money to 
another, whilst owing. to the provisions of this section (59), the 
transaction does not amount to a mortgage: If so, then the effect 
of delivery of title-deeds with the intent stated in the section 
would not appear to be very different whether the delivery was 
made within or beyond the limits of the towns specified, though 
no doubt the rights of a person having a charge are not so 
extensive as those of a mortgagee,” This, it is submitted, is incor- 
rect. Ifthe parties intended to create a mortgage by a particular 
transaction and that transaction becomes infructuous by reason of 


woe? 
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"the prohibition of the Statute or some defect of forpaality mT 

ed by the Statute and the law says that no mortgage could arise 

out of the said transaction, no charge could arise by the fact that 7 
the parties intended that they should have some cecurity.- For rA 

- example, if a mortgage deed is executed, but it is attested by only 

one witness‘instead of by twò witnesses as required by the $ 
then the said deed could not be proved and no moriga 
created. It could not be said that because the 
that there should be some sort of sécuritys therefore, effect should 






law is 
ftles intended 


be given to the transaction as creating a charge when effect could 
not be given to it, by reason of some cause created by the Statute, 

_as a mortgage, vide Madras Deposit and Benefit Society x. Oonna- 
malai Ammal, I.L. R., 18 M., p. 29 atp. 30. Indeed if it should $ 
be held that the deposit of. title-deeds in Mofussil can create a 
charge then it is doing indirectly what the Statute says ought not 
to be done or at any rate what the Statute does not recognize. i 
For if some lien is created by the fact of the deposit outside Presi- 
dency Towns then the Statute would have expressly provided for ib 
` instead of declaring that only deposits made in the Presidency Towns 
are valid. Moreover it is begging the question to say that under 
section 100 a charge is created. For under the section a charge 
exists either by act of parties or by operation of law. The transaction « 
created by deposit is one arising from act of parties. . It cannot be 
said that by operation of law a charge is created. For we can find 
no law to that effect. Then it is one arising by act of parties. 
Section 59 says deposit (with the intent to give security) would 
_not do except in the cases mentioned therein. Where the “Law . 
says that where parties enter into a particular transaction it must - 
be in certain forms and invalidates such transaction if the pre- 
scribed formalities are not observed or where the Law says that 
certain transactions are only valid in certain places, then itis idle to 
say that notwichstanding those provisions effect should be given to 
itin some from or other, for one cannot do indirectly what the law 
prohibits. That appears to ` e the principle on which the decision 
in IL, L. R., 18 M, p. 29, is based. 


_ Of course even in the Mofussil the deposit of title-deeds would 
be some evidence of a contract to mortgage, where one exists, for 
instance, when a party agrees to execute a mortgage but before the 


XN 
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execution of thg mortgage deed the debtor wants money urgently 
and offers to deposit title-deeds as eviderice of his assent to execute 
the proper deeds, when called upen and asks the creditor to payin 
advance and he so advances then the deposit of title-deeds is evidence 
of a contract to mortgage. But a contract to mortgage just asa 
c ct to sell does not by itself create any security. It only en- 
the gs to obtain specific performance of the agreement 
when-he will ® able to get a legal mortgage. But mere possession 
of title-deeds without eviglence df the contract originating it does not 
crpate any security. Vide Dickson v. Muckleston, L. R., 8 Ch., p. 155. 
Of course where the relation.of debtor and creditar subsists, the 
mere 3 fackat possession of deeds by the latter generally raises a pre- 
sumption that they were-deposited with him as security for the 
debt; anditlies upon the debtor to rebut the presumption epee 
Law of Mortgages, p. 59). 


Of course the last para. of the section (59) does not require that 
the property should be situated in the Presidency towns, so that 
the deposit of the title-deeds of property situated in the Mofussil 
but made in the towns aforesaid creates a good mortgage (See 
Macpherson, p. 657 and Manekjt Framji v. Rustomji Naserwanji 
Mistry, I. L. R., 14 B., p. 269 at p. 271 and Madho Das v, Ram 
Kishen, I. L. R., 14 A., p. 288 at p. 241 and Srinath Roy v. 
Godadhur Das, I. L. R., 24 C., p. 848 at p. 849). 

_ Another point noticeable in the provision is that the section (59) 
seems to make no distinction between legal and equitable mortgages 
as existing in English Law. The Transfer of Property Act indeed 


* makes no distinction between Law and Equity, for the Act embodies 


or purports to embody the rufe of Equity. Mortgages now exist in 
India under and by virtue of the Act. The only distinction 
drawn by the Act is that between mortgage and charge. Section 
59 declares in what ways mortgages can be created (and deposit of 
title-deeds is one method) while section 100 deals with the case of 
a charge though necessarily there is no exhaustive treatment of 
the modes in which a charge is created. 


A mortgage by deposit is a complete act and not an executory 
agreement.. The holder of a registered instrument does not take 
priority (Vide Coggan v. Pogose, I. L. R., 11 C.,158). In England 
a purchaser for consideration without notice from the owner would 
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take in preference to an equitable mortgagee amd though such 
equitable mortgagee may not be guilty of any laches or negligence. 
The question as to what is notice and what notice will defeat a 
legal mortgage is, though not altogether beyond the scope of the 
present enquiry a large one and I abstain from considering the same. 
Vide Plumb v. Fluitt, 2 Anstr. (1791) p. 43%, S. ©. 3 R. Ropt ; 
Birch v. Ellames, 2 Anstr. (1794) p. 427, S. C. 3 R. R, 1 (where 
however it was held that the legal mortgagee had Botice), Hiern v. 
Mill, 18 Ves. p. 104, (1806) 9 R. R. p. 149, Whitbread v. Jordan, 1 Y. 
and C , p. 303 (1888) S. C. 41 R. R. p. 281 at p, 291. The princi- 
ple is also tacitly recognised in Taylor v. Russell (1891) 1 Ch.» p. 8 
at pp. 14 and 15. Butin India itis submitted that wotld not be 
the correct view; a prior mortgagee with deposit of title-deeds 
would postpone a subsequent purchaser for value though without 
notice, for section 59 says that it is a mortgage and there is no 
reference made at all in the Act to any distinction between legal and 
equitable mortgages (vide I. L. R., 11 C., 158). 


It is not necessary that there should be any writing to create the 
mortgage by deposit of title-deeds. If there is a writing to evidence 
the deposit merely it does not require any registration. For in- 
stance, when the debtor, while deposting the title-deeds and receiving 
a loan upon them or subsequently writes a letter or memorandum 
stating what he has done and the terms of the loan, such writing 
while admissible in evidence to prove the facts stated, does not con- 
stitute the contract between the parties, still less can it be said that 
the creditor’s lien is created by the writing, for the mortgage is 
created by the agreement evidenced by the loan and by the deposit. 
(He parte Kensington, 2 V. and B., p. 82 (1813) 18 R. R., p. 82 at 
84.) Mere deposit of title-deeds, without a single word passing 
operates as an equitable mortgage. The writing is only to prove the 
facts, viz., the factum of the deposit and the factum of the loan. 
(Vide Kedarnath Dutt v. Shamloll Khettry, 11 B. Ii. R., p.405 at 
pp. 411 and 414; Jivandas Keshavji v. Framji Nanabhat, 7 Bom. H. 
C., O. ©. J., p. 45 at p. 62. Oo Noung v. Moung Htoon Co., T. L. 
R., 18 C., 822. Where, however, there was no previous agreement 
but the equitable mortgage is created by the document itself, it has 
been held that the document would require registration, Dwarka- 
nath Mitter v. S. M. Sarat Kumari Dasi, 7 B. L. R., O. C. J., 55 and 
Bengal Banking Corporation v. Mackertich, I. L. R., 10 0., 815). 


4p. 


we 


A 
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A mortgagee in possession of title-deeds advancing further. 
sums on the condition that he should retain the title-deeds as | 
“SS any for the advances, is entitled to be declared (an equitable 
mortgagee in respect of such advances). Girendro Coomar Dutt v, 
Kurund Kumari Dasi, 25 O., 611; In re Beetham, 18 Q. B.D., -- 
380 eGnell 10 Ed., p.p 404; Hx parte Kensington, 2 Vesey and: *. 
ri R. R., pp. 82 and 85; Hiern v. Mill, 18 Ves., . 
p. 114, (1806) ® R. R., p. 149. i 


.. Whether a mortgagee by deposi of title-deeds could by hand-- i 
ing over the deeds to another assign over his rights to that other 
so that that other might be ina position to enforce the remedies 
_« ofthe original depositee is the next point for consideration. The -` 
Act makes no provision for it. But on principle it seems it could 
be so validly assigned ; otherwise thé object of the enactment in per- 
mitting the -validity of mortgage by deposit would be -defeated. 
The English cases favour this view and they might be looked at and 
followed when the Act itself is silent and does not either expressly 
or impliedly prohibit the same. (Robbins’ Law of Mortgages; Vol. - 
II, pp. 829 and 880). ‘ A distinction is drawn in the English cases 
between an assignment for consideration and assignment by way of 
gift. In the latter case, it will not do to have a purely oral volun- 
tary gift and such a transaction confers no rights in the donee, vide 
Robbins, Vol. II, p. 829; Re-Richardson, Shillito v. Hobson, 80 
Ch. D., p.396). It ‘seems that the Indian Law is also to tho same 
effect. For an equitable mortgage of lands, &c., is an interest in 
immoveable property under sec. 123 a gift of immoveable property 
_ must be in writing rogistorad's and attested by at least two witnesses. 
If however there be a previous assignment in writing and the deli-’ 

` very of tho deeds is subsequent in pursuance of such assignment, 
-the assignment ought to be registered if the value of the immoveable 
property exceeds Rs. 100 and mere delivery gives no rights as it 

| could not be proved, Ganpat Pandurang v. Adarji Dadabhai, I. L. 
- R., 8 B., 312 at pp. 318, 319 and 329. 


The last point in dealing with this matter is what the Te of a 
mortgagee by deposit,is. Doesa mortgage by deposit come under any 

“ of the classes of mortgage mentioned in section 58? The Act itself: 
makes no provision for the remedy at any rate expressly. Nor does 
jt interms say to what class such mortgage belongs, Mr. Macpherson 
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thinks that it ought to be treated as a simple mortgage, (vide 
pp. 111 and 657) and that the rales applicable to a simple mortgage 
would be applicable to such mortgage. Mr, Shephard says (at p. 199 
of his book, 8rd Edition) that the English rule may be followed and, 
that the English rule is a suit for foreclosure or sale (citing Fisher 
p. 787, 4th Edition). Fisher in paras 787 to9790 says that offi, 
mortgagee is entitled to both the remedies and doubts theseBtrectness 
of the decision in Pryce v. Barry, L. _B., 16 Eq. 159%, where it was 
held that he was not entitled to salo. He Seems to ‘ak that if the 

equitablé mortgagee thinks that his security is scanty he has a 
general right to a sale. He does not however state whether he is 
entitled to both the remedies at the same time as of right. There 
can be no doubt that there was some -conflict in the English cases 
as regards this matter. Mr. Robbins (Vol. II, p. 995) states “It 
is now settled, after some difference of opinion, that an equitable 
mortgagee by deposit of deeds with or without memorandum, is 
entitled to foreclosure. In Backhouse v. Charlton, 8 Ch. D., p. 444, 

` it was held by Malins, V. C., that the remedy was foreclosure and not 
sale. But in the case of York Union Banking Co. v. Artley, 11 Ch. 

D., 205., it was held by Jessel, M. R. that the equitable mortgagee is, 
entitled to either sale or foreclosure.” Under the Indian Act, 
section 67, a mortgagee is entitled “to obtain from the Court an 
order that the mortgagor shall be absolutely debarred of his right to 
redeem..., or an order that the property be sold,” t.e., foreclosure or 
sale. The latter part of the section makes an exception and states a 
simple mortgagee is not entitled to bring a suit for foreclosure, a 
mortgagee by conditional sale is not entitled to bring a suit for "sale 
while the usufructuary mortgage is mot entitled to foreclosure.or 

sale. But no proviso is made as regards the equitable mortgage. 

As under section 59 he is a mortgagor, the language of the section — l 
seems to give the equitable mortgagee a right to sue for foreclosure 
or sale (vide Lukshmeshar Singh v. Dookh Mochan Jha, I. L. R., : 
24 C., 677 at p. 680. IE this construction be right then the limita- 
tion would be 60 years (Ramachandra Rayaguru v. Modhu Padhi, 
I. L. R., 21 M., p. 826) under Art. 147 of the Limitation Act. This 
has been so expressly decided in Manekji Framji v. Rustumji ; 
Naserwanji Mistry, I. L. R., 14 B., p. 269. Jardine, J. holds limita- ` 
tion in such cases-to be 60 years without deciding whether equitable 
mortgagee is entitled to`sue for foreclọsure only, but Parsons, J. 


416 THE MADRAS LAW JOURNAL. [vow, 1x. 
holds his remedg to be foreclosure or sale. Upon the latter view the. 
Limitation would be 60 years even according to the decision of the 
Full Bench in 21 M., p. 326. But if he is only entitled to foreclosure 
only or sale only then the decision of the Bombay High Court could 
‘hot be accepted in view of the said Full Bench decision of tho Madras 

h Court. In Srinath Roy v. Godadhur Das, I. L. R., 24 C.. 
p. 349 Mr. Justice Jefkins stated that the practice of the Calcutta 
Court had to decree a sale only and he made a decree in that 
form only. Beyond the statement as to the practice, the Court did 
not go into the soundness or otherwise of the practice nor did it enter 
upon a cansideration of the question whether he is entitled in one 
suit do ask for foreclosure or sale, 

«: P. R. GANAPATI Aryan, 








VISVARUPA’S COMMENTRY ON YAJ NAVALKYA.—(Contd.) 


19. The krita is one sold by them. The kritrima isa son 
adopted by a man himself. The svayamdatta is one who gives him- 
self. The sahodhaja is one accepted while yet in the womb,” : 

The krita is one sold for price by his father and mother who have 
power to do so and is known as the krita son of the purchaser. 
‘The particle ‘tu’ is used to indicate the want of power in. the 
mother, by parity of reasoning in the case of the adopted son (a). A 
kritrima is one who, being destitute of father and mother, is accept- 
edasason. The son self-given also is one of the same description, 
who gives himself, These sons, the dattaka and the rest, should 
be known to be equal, according to another Smriti. Sahodhaja 
is tle ŝon of a woman married while he was in her womb, and he 
should be considered to be tle son of the husband and to belong to 
his mother’s caste. l 


20. “The son deserted for any cause by the father and mother 
and is taken as a son is the apaviddha,” € 

The meaning is that he is known as apaviddha (deserted son), - 

21. “Of these, the one succeeding, in default of all preced- 
ing, gives the pinda and takes the wealth.” ° 

It should be understood, that of the aurasa and other sons 
mentioned in their order, the succeeding one, in default of the 


1 Yajnavalkya II. 182. 2 Ibid II. 182. > Ibid IL. 181, 


(a) According to the Mitakshara the son bought is one who is sold by the 
father and mother or by either of them. But according to this commentator, the 
mother has no power to sell the son, i 
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preceding, offers the pinda and takes the wealth ; wpen the preced- 
ing is alive, the succeeding one should be given maintenance only, - 
asa matter of charity. Likewise, the text of Manu regarding the 
aurasa: “ One alone, the aurasa, is hs heir to the father’s property ; ; 
but’ out of charity, he shall give maintenance to the rest,” is 
illustratively used of all sons, kshetraja, ete. The eesti 
' that he alone who, being ‘the first, is the heir, takes te entire 
patrimony, and that he should .give’ to the rea maintenance 
only, out of charity. As for the spécial mention of the kshetraja 
while the aurasa is alive,in the text: “Let an aurasa dividing 
the paternal wealth, allot to the kshetraja a sixth or a fifth,” which 
is repeated: “The aurasa and the kshetraja sons are the sharers 
of the patrimony. The remaining ten sons are, in order, the takers ` 
of the gotra and of the wealth,” the kshetraja here intended is the 
son of the appointed daughter. If it is asked is he not equal to 
‘the aurasa, we say true; and it has been laid down by himself “ they 
are the sharers of the patrimony.” Then how is it stated “a fifth ora 
sixth” ; that applies to the property of the father. He being equal to 
the aurasa son of the maternal grandfather, deserves to take his 
entire wealth. But he is lost to the father, because he is begotten 
for another’s benefit; and the text of Vasishtha: .“ The appointed 
daughter is the third” intends the same. As the appointed 
daughter is given by her father to another as the soil for raising 
` offspring, the son begotten on her can be called his ‘ kshetraja’ 
son. He is called the kshetraja son of the begetter also, because 
of his connection as the purifier of the soil. His equality with the 
aurasa son in the taking of the father’s wealth regards his mater- 
nal grandfather; but his inequality ig taking shares regards the 
father. Thus there is no inconsistency. The (allotment of) one- 
fifth and one-sixth shares is at the option of the aurasa(a). In other 
places also, the option in the allotment of unequal shares should 
be thus understood. . Therefore it is settled that in default of the 
preceding, the succeeding one takes the wealth. As for the text. 
of Sv4yambhuva Manu: “The aurasa, tho kshetraja likewise, the 
` dattaka, the kritrima likewise, the gudhotpanna, and the apavid- 
dha, are the six heirs and bandhus. The kánína, the sahodha, 





(a) According to the Mitakshara the mother is not left to the option of the 
aurasa. The allotment of a fifth or sixth shares depends on the possession of good 
qualities by the Kshetraja. 
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the kríta, the paunarbhava, the svayamdatta, and the son by a 
Sudra woman, these six are kinsmen but not heirs,” what is its 
meaning? The meaning is that the five sons beginning with the 
kshetraja take shares even when the aurasa is alive;. but the 
kanina and the rest take shares only in default of the preceding. 
explains the text of Vasishtha. Likewise Sankha says: 
“ Two shares belong’ to the father, two to the aurasa, three to the 
kshetraja andhe son of the appointed daughter; and one to each 
of the rest.” ‘Three shares t¢ the kshetraja and the putrikAputra, 
ię, a share anda half each. From shares being allotted to the 
father afo, it is inferred that these take shares even though the 
aurasa isalive, only during the father’s lifetime. After him, they 
have a right to share only in default of the preceding heirs, as laid 
down in the text of Achárya (Y4jnavalkya). As for the other rule 
regarding the order of succession, that should be understood to refer 
to the option of the father. But where it is not applicable, the. 
. order laid down by Y4jnavalkya is the proper one. In this manner 
also should be explained other texts of a similar kind, 


22. To show that all these sons beginning from the dattaka, 

are of the same caste, he Says: 
“This rule has been proyounded by me in regard to sons equal ` 

in caste. Even a son begotten by a Sudra on a female slave takes a 
share at his option.” : > 

Having stated ‘this rule has been propounded by me (in regard 
to sons equal in caste)’, Yaéjnavalkya shows that the texts of other 
Smritis are useful as being applicable to a different subject. That 
has*been already commented upon (in this way): This order of 
succession to the property applies only after the decease of the 
father ; but where the father is alive, the rule of partition laid down 
in other Sumritis only should be followed (a). 


23. This he explains. This is the law of partition applicable f 
after the father’s death and is explained by us, because it is diffi- 
cult. He shows the needlessness of explaining the law of partition 
during the lifetime of the father by the text: “Even a son þe- 
gotten by a Sudra on a female slave takes a share at the option of 








1, Ydjnavalkya II. 183, 


(2) Compare Mitakshara Chap. I., Sec. XIII., para. 1. The latter half of the 
. verse is there introduced as laying down a special rule regarding the partition of a 
Sudra’s wealth, 


’ 
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the father” and by the use of the expression ‘at the option of the 
father.’ j . 
“ After the father is deal, lewthe brothers make him partaker 


of halfa share. If brotheriess he shall taks the whole, provided 


there are no daughters’ sons.” * ‘ 


The term ‘ half’ is to denote a less share Likewise Briha 
“They shall give, after the death of the father, to the brother born 
of a Sudra concubine some trifle, if he is obedient.” Here also the 
text is intended to refer to one acting in vi8lation of the Sastras. 


Tf he has no brother and if there exist neither daughter nor 
her sons, he shall take the whole, with the king’s congant; for a 
text of Brihaspati says: “ All the property of an heirless person 
devolves on the king; some hold that it goes to the son of the 
` concubine with his consent.” From this very text ‘in default of 
daughter’s sons’ (it is clear) that the daughter’s sons are the heirs 
even to men of the regenerate classes, in default of sons ; this alone 
is the reason for the rule enjoining the performance of the maternal 
grandfather’s sraddha (a). 


24, Thus has been declared a special rule regarding the son 
by a Sudra woman. i 


Generally, however : A 


“The wife, the daughters also, the parents, brothers likewise 
and their sons, gotrajas, bandhus, the disciples and the fellow. 
student; of these, on failure of the first, the next in order is the 
heir to the estate of one who departed for heaven leaving no issue, 
This rule extends to all classes,” * . 

Here by ‘ wife ’ is intended one who is pregnant(b). According- 
ly also Vasishtha : “ Now, partition among brothers to be postponed 
. until childless wives beget sons.” This shows that pregnant women 
deserve shares. This word ‘son’ means ‘the infant in the womb,’ 
because of the use of the term ‘childless.’ Though the infant-born 
be a female, she is like the appointed daughter. Accordingly, 





1, Yajnavalkya II. 134, 2, Ibid II. 185 and 136, 

(a) To bring in the danghter’s son as heir after the daughter, the Mitakshara 
says: that the daughter’s son is included in the particle ‘also’ in vorse 186, 
Chap. II. Yajnavalkya; vide Chap. II., Sec. IT., para. 6. 

(b) According to the Mitakshara, the wife (Patni) succeeds to the inheritance 
whether she be pregnant or not at her husband’s death ; vide Mitakshara, Chap. II., 
Sec. L, para. 89. . : ac 3 p of 


y_ N 
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Gautama also after saying “or the see of a childless man,” adds: 
“ Or let her wish for the seed.” From this, the word ‘woman’ is 
indicated to mean a pregnant, woman. Daughters] appointed 
daughters only(a). Likewise the text of Sv4yambhuva Manu also 
o the appointed daughter alone: “ As is one’s self, so is one’s 

, the daughter is equal to the son; how then can another take 
ne wealéh, when she, who is his own Atman, lives.’ She is heir in 
default of son ,pecause she could produce a son. 


The plural (in ‘ dafyhters ”) is to indicate plurality of appoint- 
et daughters. The particle ‘cha’ implies joint connection with 
wealth at option. The particle ‘eva’ is to indicate certainty in all 
places. *Parents’ t.e., mother and father. The mention together 
of these, because of joint ownership is to indicate that they shall 
take one by one; although she is referred to by a conjunctive 
compound, the mother has priority; for it is declared: “The 
mother shall take the wealth of her childless son; if she also be 
dead, the paternal grandmother takes the wealth.” When one has 
no issue of any kind, he is called issueless. This alone is its mean- 
ing. But if it be urged that there is this text: “The father or the 
brothers shall take the wealth of a childless person,” (we say) that 
should be understood to apply only where the mother is not alive. 
How is this text of Sankha (to be explained ?): “The property of a 
childless person deceased, goes to the brothers; in their default, 
the parents shall take; or the eldest wife.” That applies to the 
uterine brother where the wife and daughter answering to the 
above description do not exist. In their default, the parents 
shall take; here, the father takes first, because of the text: “ the 
father shall take the wealth 8f an issueless man.” With his con- 
sent, his wife may take. If he does not consent, the eldest wife 
may take. The term ‘ eldest ? is used in the sense of ‘equal in 
caste. The particle va denotes ‘if she is of the same caste.’ By 
this is explained the following also: “If one of the brothers dies 
childless or enters into another order, his brothers shall divide 
his wealth, excepting stridhana.” The purport of this is that the 
paternal grandmother takes the wealth of sons among Kshatriyas, 
etc., in default of their father and mother. Brothers likewise] 





(a) According to the Mitakshara it is not appointed daughters only that succeed, 
Mitakshara Chap. II., Seo. IL. 


a mad 
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here, ‘ likewise’ indicates manner. ‘ Brothers’ ineluges all brothers 
born of co-wives, etc. ‘Their sons’ (should be understood) as 
reviously explained. Gotrajas] sapindas, samanodakasand persons 
connected with the same person or rishi, in their order. Bandhu]. 
maternal uncle, etc. The preceptor, even though not expressly, 
mentioned, is also included, as he is eulogised es a father. Diset e] 
one whose upanayana has been performed (by him). Fellow- 
student] one whose upanayana was performéd bythe same pre- 
ceptor. Of these, in default of the preceding, the succeeding on 
takes. The rest is clear. 5 - 


25. ‘Till now were declared rules of partition having reference 
to castes. Hereafter are stated rules regarding different orders: 

“ The heirs to the wealth of a hermit, an ascetic, and a per- 
manent student are, in order, the preceptor, the virtuous disciple, 
and the brother-in-holiness and fellow-student.” * 

Brahmachari] the permanent student is intended. [Brother- 
in-holiness] one who is related through the same preceptor. 
Ekatirthi] one who belongs to the same order. The rest is clear. 
To others in all castes than the Brahmacharin, hermit and ascetic, 
it should be understood that the rules of partition previously laid 
down apply by the principle of elimination. 

26. ‘“‘A reunited brother shall keep the wealth of a reunited 
brother, and a uterine brother, of a uterine brother; and shall 
give it away to one subsequently born.” € 

He is termed reunited who, being separated, again mixes his 
wealth and lives together with his father or brother, from pny 
reason. If, while the father and the sons are thus living together, 
the father begets a son, he should *also be given a share. If 
he dies, it should be taken. “The reunited brother, of the 
reunited brother” ; this applies where partition is made according 
to the mothers, and refers to the after-born son where the father 
has no property. As for the text of Gautama: ‘‘ Now, partition 
among reunited brothers. The property of all deceased reunited 
parceners goes to the eldest,” here by ‘the eldest’ is certainly 
meant the father. The father succeeds to the property of his 
deceased sons who have no uterine brothers and are not reunited 
with any other brother. That has been laid down in the text: 








1 Yajnavalkya II, 187, 2 Ibid II, 188. 
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“The father tages the wealth of an issueless person.” Others take 
‘eldest’ to mean ‘the eldest of the brothers.’ That deserves to be 
thought over. The rest is clear., Others here read the following 
verse taking it to be merely explanatory of the previous text: 
“The reunited brother and not a half-brother nob reunited, shall 
ta&ejhe wealth of a,half-brother; a uterine brother even if not 
reunited shall take, and not a half-brother reunited.” The half- 
brother, even Wough reunited, does not take the wealth, while the 
uterine brother is alive. Thê meaning is that the uterine brother, 
though not reunited, takes the wealth(a). 


*27. The brothers and their sons of the following description - 
should bé supported by him alone who takes the wealth. 

“ The outcast, his son, the impotent, the lame, the madman, the 
idiot, the blind and one afflicted with incurable diseases, etc., 
these should be maintained, excluding them however from par- 
ticipation,” + 

‘His son’ certainly denotes the son of the outcast. Madman] one 
possessed by a devil. Idiot] one always deficient in understanding. 
One afflicted with incurable diseases] one suffering from irreme- 
diably bad diseases, such as leprosy, etc. The particle ‘cha’ 
includes the deaf, etc., mentioned in other Smritis. Some say that 
the mention of the lame, etc., is to illustrate all those who are dis- 
qualified to perform agnihotra, etc. That is unsound, for wealth is 
an object of human endeavour and as even the unlearned; who are 
not qualified (to perform agnihotra) are yet declared worthy of 
property ; as Gautama says: “The learned parcener need not give 
to the unlearned, property acquired by him (by learning) ” and “ the 
unlearned shall divide equ&lly.” Therefore the disinherison of 
these results only from express prohibition and not from their being 
disqualified (to perform agnihotra, etc.,) or from their possessing 
visible indications of heinous sins committed in previous births. 
Tho blind and the rest, who are not outcasts, however, have a right 
to the grandfather’s estate. Such is the custom. From the necessary 
incompetency to receive more than the wealth necessary for their 
maintenance, this should be understood to be a mere declaration of 





1 Yajnavalkya IT. 140. ; 
(a) According to this commentator, verse 139, Chap. II. of Yajnavalkya is 
apparently not authentic. But the Mitakshara contains a learned commentary on 
jt, Vide Mit. Chap. II., Sec. IX., paras. 7—13, 


N 
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` By the mention of the hushand alone, it is infegred that others 
such as brothers, should repay (her the property), even though it 
was taken by them during famine, etc. s Duro] obstruction by 
saying‘ you shall not go without } paying me now’; some say that 


it means siege. The rest is clear. 


35. Further: a 


e . 
“Bet one give to the supersedei wife an equal sum for the 
supersession, provided nostridhana had been gpen her; but if 
- given, let him allos a half,.’’? G = 


T'o a wife over whom a second marriage is contracted, 1 80 much . 


money as is equal to that expended on the (second) marriage should 


be given, if no stridhana had been previously given her,, But “it it 
had been given, a half should be given. . This should be under- 
stood to apply to a wife superseded without a proper cause for 
supersession, Jhus the law of partition has been explained. 


36. If one subsequently contests the partition saying ‘I am 
ungeparated’ then what is to be doue? Y4jnavalkya says : 
“When the fact of partition is denied, it should be ascertain- 
ed by the evidence of kinsmen, relatives, documents, separate 
acceptance of gifts and by houses and lands separately enjoyed”? 
When the fact of partition is doubted, ib should be established 
by (the evidence of) gnatis, etc., Gnati] the maternal uncle, etc., 
Bandhu] the paternal uncle’s son and the like; for these are 
generally middlemen present at the partition; or other witnesses. 
Document] deed which was executed as evidence of partition. 
That is laid down by Brihaspati: “ A document may be executed 
by brothers making a partition; or respectable witnesses may be 
secured by those making a partition o avoid disputes.” Or they 
may attest other transactions in indirect evidence of partition ; 
similarly by separate acceptance of gift and separate enjoyment of 
house andlands. A’deya] acceptance of gift. ‘Separate enjoyment 
of house and land’ means taking separate land, house, &c. 
Likewise Narada: “ Separated, not unseparated brothers, may 
reciprocally bear testimony, stand surety, bestow gifts and accept 
presents.” Thus the separate enjoyment of lands, etc., is stated to 
~ pe a fact removing doubts about partition. 


S. SITARAMA SASTRI. 





| cea ea I a at 
1 Yajnavalkya IL: 147, 2 Ibid II, 148, 8 Ibid II, 149, 


` 
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a NOTES OF INDIAN CASES. 





Yad Ram v. Umrao Singh, Į L. R., 21 A., 380. The question o 
benamidar’s right of suit is becoming a source of considerable diyersity of 
opinion. The Allahabad and Bombay decisions are in favour of the 

Adar suing. The Calcutta High Court is divided, there being 
decisions both ways. We do not think the decision of the Madras 
High Courtin Qhangara v. Krishnan, LL.R., 15 M., 267, can be construed 
to favour the Allahabad and Bombay views. All that was decided in 
that case was that where the benamidar had sued without objection, 

` the decréwin that action estopped the beneficial owner from re-agitating 
the question either on the principle of representation, or on the ground 
that he had been put forward, the real owner standing by, as the right 
person to sue, It seems right to hold, that the real owner should not 
have a second opportunity of agitating the same matter in a fresh 
‘action. But this does not involve, to our mind, the proposition that if 
in thé prior action the defendant resisted it on the ground of “no title ” 
- in the plaintiff, the court should permit the plaintiff to go on regardless 
of the objection. In this connection, we may draw attention to an 
article by Mr. Monnier in Vol. VI, M. L. J., 405, We took occasion to 
doubt the correctness of Mr. Monnier’s view which was that the benami- 
dar was in the position of a trustee for the real owner. It seems to us 
that the right principle has been recently indicated in a Madras case 
which was an action for enforcement of a contract in which the defendant 
raised the objection that the plaintiff was not ontitled to sue, because 
some other persons were also interested in the contract. In actions 
upon contract, the obligor, it seems to us, is not competent to give 
evidence that the obligee named is not entitled to enforce the obligation 
but.that some other person is. See Adatkkalam Chetti v. Marimuthu, 
I. L. R., 22 M., 826. It stands*to reason where the obligee is a benami- 
dar, the obligor is likewise incompetent to show that somebody else was 
entitled to the benefit of the obligation. But it seems to us if the action 
is not for the enforcement of any contract, but one where title to 
property is in issue, as between a benamidar and a stranger, it is com- 
petent to that stranger to question the title of the benamidar and the 
action of the benamidar must fail. The same principles will apply if 
the question arose between transferor and transferee as heprecn obligor 
and obligee. ; 


Ram Dayal v. Madan Mohan Lal, I. L. R., 21 A., 425. The 
- question raised in this case is one which we discussed in the critical note 


on Ramabhadra v. Jagannatha, I. L, R., 14 M., 78, vide 1M. L. J., 213. 
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The conclusion that we caine to is in accord with the opinion expressed 

by the Full Bench of the Allahabad High Court. Because the decree 

is silent as regards future mesne profits as to which the plaintiff has no 
cause of action at the date of suit, though he has asked for them, the 
explanation to S. 13 cannot convert the silence into an adjudication 
adverse to the plaintiff so as to bar a suit for subsequent mesne protija” 
We pointed out that the Madras case was ħardly intelligible and 
Chief Justice Sirachey expresses the same opinion. 


_ Harlal v. Muhamnii, I. L. R., 21 Ay 454, he ruling of the 
Bombay High Court in Virchand Lalóhaná v. Kumaji, I. L. R. 18 B.. 
p. 48, is accepted and the Madras case Natesan Ohett? v. Sotfdararaja 
Ayyangar, I. L. R., 21 M., 141, dissented from by the Allahabad High 
Court. The language of Art. 111 seems rather to point in favour of the 
Madras view though principle and analogy make strongly in favour of 
the Allahabad view. A good deal has been said in support of that view 
and we are disposed to welcome it notwithstanding the difficulty of ° 
making the language suit the interpretation. : 


Sri Balusu Gurulingaswami v. Sri Balusn Ramo lakshmam: ~~ 


ma, J. L. R., 21 A.,460. We have had frequent occasion to complain of 
somewhat unsatisfactory character of the pronouncements of the 
Judicial Committee in dealing with Indian appeals. It does seem to us, 
and we say it with all respect, that the retired Anglo-Indian element 
which is distinctly inferior to the rest of the constitution of the 
Committee has had a preponderating voice in the shaping of the decisions 
of that body by reason of the greater authority naturally conceded to 
supposed special knowledge. We have often wished in recent years for 
a change in the constitution of the Board so as to relegate the retired |. 
Indian Chief Justices to the mere position of assessors occupied by fheir 
predecessers of half, a century ago when they advised the Judicial 
Committee on all Indian appeals and the Committee delivered their own 
judgments untrammelled by the authority of the assessors. We look back 
to the judgments of those days of men like Knight Bruce, Turner, 
Westbury and Cairns with great satisfaction as models of judicial 
reasoning and expression. The latter day judgments of that august 
tribunal have not sustained the ancient reputation. It is, therefore, 
with a feeling of relief that we took up this masterly judgment of Lord 
Hobhouse. We cannot regard the conclusion arrived at as otherwise 
than satisfactory and a vexed question has been satisfactorily solved. 
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: ° 
@ SUMMARY OF RECENT CASES. 
Mortgage—Competition between equitable mortgagee and subsequent 
purchaser for vulue without notice—Negligence in not calling for produc- 


: ~ion of title-deeds. 


Oliver ve Hinton [1899], 2 Ch., 264, C. A. 


An agent {gr purchase of certain properties obtained a conveyance 
without notice of the existences of a mortgage by deposit of title-deeds. 
He asked for the title- deeds: but on being told that, as they related to 

' ‘Other lateds of the vendor they could not bo delivered, the agent did 
not*ask to see the documents, but was content with a stipulation in the 
conveyance, that copies of the deeds should be allowed to be taken, and 
that the deeds themselves should remain in the custody of the vendor 
and be produced whenever the vendee should call for them. The ques- 
tion was whether under these circumstances the mortgagee was entitled 
to pfiority over the purchaser. i 


~— Romer J. held that the purchaser bad been grossly negligent in 
not calling for the production of the documents and that he could not 
allow the plaintiffs contention that under the circumstances even if he 
had called for the title-deeds the vendor would have given some false 
answer which would have excused the defendants from making any 
further inquiry concerning them. 


On appeal it was contended for the appellants that the Judge 
having found that they had no actual notice of the mortgage should not 
have decided against them in the absence of fraud or any negligence 
on their part.so gross as to justify an inference of fraud. The Court of 
Appeal consisting of Lindley, M. R., Sir F. H. Jeune, P., and Rigby, 
L. J., overruled this contentio? and held that the observations of James, 
L. J., in Ratcliffe v. Barnard, L. R., 6 Ch., 682, which seemed to support 
such a contention were rather widely expressed, and that all that was 
necessary to deprive; the bona fide purchaser for value of his priority 
was to show that he had been guilty of such: gross negligencé as would 
- make it inequitable to deprive the prior incumbrancer of his priority. 





Parties—Parish Council—Sutt_to establish right of Inhabitants, 


- Stoke Parish Council v. Price;[1899], 2 Ch., 277. 


The Attorney-General is a necessary party to a suit brought byla 
Parish Council to“establish the right of the parishioners to the use of a 
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well or spring of. water. | Where such suit is bioan by the Council 
without making him a party, the suib should be dismissed. 





Soy 
Lease—Construction—Falsa Demonstratio—Clear mistake. 


° 


Cowen v. Trnefitt [1899], 2 Ch., 809, C. A. —_ 


The doctrine of ‘ falsa demonstratio’ does fot apply to a case of 
misdescription in which from the other circumstances it is clear what 
the parties really intended to convey. Jt applies wh# a description 
consists of two parts, the one true and the othe# false,—no matter which 


comes first and which last—and the part which is true indicatessthe. . 


subject with sufficient certainty. Then the part which is falsg is 
according to the doctrine rejected as surplusage. The pecgliarity of 
such cases is that the true portion is unequivocal and applies to only 
one subject and the false portion is applicable to no subject. 


In this case the lessee of the upper storeys of two houses Nos. 13 
and 14 was allowed by the lease the use of the stairs of house No. 18, 
But as a fact there was no staircase in No. 13 and from the date of the 
lease, the lesses was using the back stairs of No. 14. It was held that 
the case was not one to which the maxim “ Falsa Demonstratio non 
nocet” applied but that the intention of.the parties being clear the 
_ document should be rectified so as to*allow the lessee the use of the 
stairs of house 14 which he had till then been using. 


——r-fe-4-——- 
Vendor and Purchaser—Leasehold —Lessor’s consent—Defauli of ven- 


dor in obtaining consent—Damages, measure of. 
Day v. Singleton [1899], 2 Ch., 820, ©. A. 


The question in this case was whether a purchaser of leasehold 
property which the lessée could not sel? without the permifsion of his 
lessor was entitled fo claim over and above the return of his deposit 
with interest and expenses, any damages for the loss of bargain brought 
about by the vendor's omission to do his best to procure the Jessor’s 
permission. In this case the vendor died and his representatives in order 
to get rid of the action upon the agreement to sell, procured the lessor 
to refuse his consent. The purchaser then amended the action hy 
claiming damages for the loss of his bargain. 


In the first court Romer, J., considered the case as falling within 
the’ rule in Bain v. Fothergill, L. R. 7, H. L. 207, and gave judgment to 
the plaintiff for the amount of his deposit and interest and the expenses 
incurred in expectation of the sale. 
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e 
On appeag Lindley, M. R. and Str F. H. Jeune, P., in reversal of 
judgment held that the rule in L. R. 7 House of Lords was applicable 
only when the sale went off wifhout the vendor’s default, and that 


` when the vendor can procure assent but will not, he is liable not only 


“for damages to the extent of the return of deposit interest and expenses 
t also for the damages in respect of the loss of bargain. 
= 
MortyageSuither charge—Joint mor toagees Wi ottes to one of the 
existence of intermediate ehargeTacking. 


‘wees = Freeman v. Laing [1899], 2 Oh., 355. 


+ In this case certain properties were originally mortgaged to three 
persons jointly, and subsequently. a furthor charge was created in favour 
of the same persons. But between the date of the mortgage and that 
of the further charge, another mortgage upon the same properties had 
been created to secure an advance by a third person, of which mortgage 
one of the three joint mortgagees was aware having acted as solicitor 
to one of the parties. The question was whether the joint mortgagee, 
all or any of them were entitled to tack the amount of the further 
charge or any portion of it to the first mortgage and recover in prefer- 
ence to the intermediate mortgage. It was held by Byrne, J., that the 
joint mortgagees could not be said to have each a right to any specific 
portion of the mortgage money and that the notice of the intermediate 
mortgage to one’ of the joint mortgagees was enough to prevent the 
right of tacking and postpone the whole of the further charge to the 
equitable mortgage. 


—— te — 


Secret wuderground Trespass—Fraud—Limitation—Oh amperty, 


` Bulli Coal Mining Company v. Osborne [1899], A. ©. 351, P. ©.“ 


This was an appeal from the Chief Court of New South Wales. 
Two important questions arose in this case, (1) whether, when between 
the years 1878 and 1880 the appellants wilfully and secretly trespassed 
upon the respondents’ mines and removed some coal therefrom and the 
lessees of the latter under a lease of 1893 for the first time discovered 
the underground trespass, a suit by the respondents in 1895 for the 
recovery of the value of coal abstracted from their mines was barred by 
the statute of Limitations; and (2) whether an agreement between the 
respondents and their lessees by which it was stipulated that the lessees. 
should bear the expenses of the litigation and receive 92% per cent. of 
the profits, in any way affected the respondents’ right te recover the 
profits, 
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ž J ` ® 

The Chief Judge of the Court of Equity before whpm the case was 
tried in the-first instance held on the first point that the statute of 
Limitations did not bar the svit, ang on the second, that the agreement 
between the lessors and the lessees, though champertous, did not stand 
in the way of the respondents recovering in the suit, but that the costs 
should be disallowed as the result of allowing them would be to gi 
effect to the champertous agreement. i i i 


On appeal the Chief Court of New South Wales primed the judg- 
ment except as to costs which they ‘were gisposed to allow. They 
observed that at the time of the lease in 1893, both the lessors and the , 
lessees were under the mistaken impression that the mines*Were in a 
state of nature, that therefore if the lessees had chosen they might as 
soon as they discovered that the mines had been worked in ‘part; have 
got the lease cancelled on the ground of mutual mistake, and that 
under the circumstances, there was nothing wrong either in Jaw or in 
equity in allowing the lessees to take a share of the profits which would 
have been rightfully theirs if the coal had not beea removed. They 
therefore held that the agreement was not champertous and allowed the 
respondents’ appeal as to costs. From this was preferred the present 

_appeal to the Privy Council. 


In the appeal the point as to the champertous nature of the agree- 
ment was not pressed and the Privy Council intimated that they saw 
no reason to differ from the opinion of the Chief Court. On the point of 
limitation it was urged for the appellants that the Statute of Limitations 
applied.as much to Courts of Equity as to those of law and that mere fraud 
and wilful trespass would not ‘furnish an answer to a plea of statute 
unless there was further proof ‘that the trespassers actively concealed 
the trespass from the person defrauded. The Committee, on a consi- 
deration of all the authorities, held thag though the Courts of Equity 
were said to be within ‘the spirit and meaning’ of the Statute and 
had uniformly adopted its rules as supplying them with a convenient 
standard of due diligence which they always required of their suitors 
as a condition of relief, they never allowed the plea of statute in cases 
of concealed fraud so long as the person defrauded was ignorant of it 
without any fault of his own. 





— rme 
Oriminal Jurisdiction—Procedure—Supreme Court at Gibratiar— 
Morocco Oourt—Trial by Jury. 
Spilsbury v. Regina [1899], A. C., 382, P. ©. 
In a criminal case in which both the Consular Court of Morocco 


and the Supreme Court of Gibraliar had jurisdiction, the Court of the 
4 ; 


482. THE MADRAS LAW JOURNAL, [VOL. 1x. 


Queen’s Bench agrested the prisoner in London and sent him to Gibral- 
tar to be tried by the Supreme Court there. The question was whether 
as incident to this order directing his trial at Gibraltar, the trial of the 
prisoner was to be conducted in accordance with the procedure govern- 
ing the Supreme Court of Gibraltar. 


The Supreme Cours was of opinion that the procedure should be 
that prescribed by the Morocco Order in Council and that therefore the 
prisoner should “eg tried not by a jury as required by the rales of 
Gibraltar but by the judge with ‘or without assessors as required by the 


rocco Order in Council. 
“2 


On appeal to the Privy Council the order of the Supreme Court 
was sough¢+o be supported on the ground that the jurisdiction of the 
Gibraltar Court arose under Sections 4, 11 and 19 of the Morocco Order 
and that the jurisdiction so conferred upon it should be exercised not 
in accordance with the Gibraltar Order which did not create the juris- 
diction, but in accordance with the-Morocco Order in Council. The 
Committee held that unless there was some order expressly prohibiting ` 
“= the court from doing so, the ordinary rule that the person to be tried 

for a criminal offence should be tried according to the procedure of the 
court in which he is tried, should prevail and that there being no such . 
express prohibition in this case, the prisoner should be tried by a judge 


oe 
-” 


with a jury. 
— rfo 
~ Bond—Oonstruction—Recttal. 
Australasian Joint Stock Bank v. Bailey [1899], A. C., 
396, P. C. l 


‘In 1887 the respondents and others interested in a certain associa- 
tion gave a continuing guarantge for over-drafts by them to the extent 
of £2,500, ‘Interest and charges. Two years later the respondents 
again, with others gave a joint and several bond in the penal sum of 
£4,000 providing that the bond should become void if the association 
or their sureties paid the amount due on the current account and 
that the liability of the sureties should not extend to more than 
£ 2,000 interest and costs. The terms of the condition and the phrases 
used, such as “all moneys whatsoever,” “in any manner whatsoever 
become indebted,” etc., showed that the bond was intended to secure 
not merely the money advanced in excess of the amount secured by the 
guarantee, but all moneys whatsoever advanced by the bank. It was, 
however, contended that though the terms of the condition were thus 
widely expressed, the recital clearly indicated that their intention was 


> 


e 
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to limit it to the balance of debt after doduetiny the amgunt guaranteed. 
The recital was to the effect that the association “in addition to the sum 
of £ 2,500 interest and charges secured by the guarantee are desirous of 
obtaining advances” and that in order to persuade the association to 
make the advances “it has been agreed that all the debts, interest ant 
liabilities thence to arise shall be secured by the above written bond.” 


In reversal of the decision of the majority of judges of the Supreme 
Court of New South Wales, the Privy Council held-that there was 
nothing in the recital so inconsistent with tharest of the document as 
to make it clear that the condition of the bond must be taken in a 
qualified sense, and that the bond was intended to and did,*Secure all 
moneys due on the account current to be made up from the books of the 
bank. a 


JOTTINGS AND CUTTINGS. 
—— fe — 
We beg to acknowledge with thanks receipt of the feliowin g 
poblostins — 
The Law Students Journal for December 1899, (in exchange). 
The Law Students Helper for December 1899, (in exchange). 
The Lawyer, (in exchange). 
Sind Sadar Court, Reports, Vol. 1., No. 5 (in aay 
The Bombay Law Reporter for December (in exchange). 
The Albany Law Journal for December (in exchange). 
The Calcutta Weekly Notes for December (in exchange). 
The Allahabad Weekly Notes for December (in eachange), 
The Green Bag for December (in eachange). 
The Canadian Law Times for Decefiber (in exchange). 
The Educational Review for December (in exchange). 
The Canada Law Journal for December (in exchange). 
The Kathiawar Law Reports for December (in exchange). 


The New Year Honors:—-Madras never used to occupy a prominent 
place in the Honors’ Gazette; and even where Madras was honored, the 
Native Community very rarely came in for an adequate share. Madras 
has been singularly lucky this year in two of her worthiest sons being 
selected by Her Majesty, The Queen Empress, for special distinction. 
No more conspicuous names could be conceived in this Presidency than 
those of Sir S. Subrahmanya Aiyar and of Sir V. Bhashyam Aiyangar. 
The one has already achieved by his judicial labours a reputation second 


: 


rete, y 


— 
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to that of no othgr judge in the land. _By his learning, his character, his 
large heart and philanthropy he has won the admiration of the profession 
and the public. The other has by Èis singularly subtle intellect and 
legal astuteness carved out a position for himself unique in the history . 
of the profession in this Presidency. The honor conferred upon him is 


Sn honor to the profession to which he belongs, specially to that branch 


of it which by his unextmpled success he has raised greatly in public 
esteem. We trust that the recipients of these honors may live long to 
enjoy them and A confidence and esteem of the community of which 


they are ornaments. ° 


+ $ 


Court Room Oratory.*—Before the speaker of this occasion has pro- 
ceeded very far with the address ‘of this occasion, it will have been quite. 


_ Clearly revealed to you that what he knows-about oratory must have 


been derived from history and observation and that it is at best in-a very 
slight degree due to experience. Indeed, to the observations of your 
speaker in times past are due the few suggestions which, in the form of 
recommendation, will.be submitted for the consideration of the younger 
-members of the profession especially ; for your speaker feels safe in 
assuming that the veterans in this service, those who constitute the 
“ Old Guard,” those whose oratorical habits are confirmed, are “ past all 
surgery.” 


Yon are not to infer from the title of what promises to be a ramb- 
ling talk this afternoon, that there is a species of oratory peculiar to the 
court-room, The oratory which is successful in the pulpit, upon the 
platform, and in the legislative ball, is very likely to be successful in 
the curt-room. That is, with slight qualifications, there is but one 
kind of oratory. The speakers who can stir your hearts, who can 
convince your judgments, who can make you accept, adopt and act upon 
his view of the subject under discussion, is an orator. The speaker 
who can simply entertain and amuse you by his eloquence may be an 
accomplished and pleasing declaimer, but he is no orator. 


To illustrate the fact that pulpit oratory would be effective in the 
court-room, and court-room oratory would be effective in the pulpit, I 
may cite the case of a distinguished ‘divine of the city of Baltimore; — 
distinguished for his consecrated service in the cause of the Master; 
distinguished for his eloquence in the pulpit. He had been theretofore 








i R address by Hon. S. N. Owen before the State Bar Association 
pË Ohio, 
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for a number of years a successive practitioner of the lay, celebrated for 
his court-room oratory. He was frequently accustomed to allude to the 
court-room as avery valuable oratorical training school for him. On 
one occasion, becoming enthusiastic with the subject, he said to his con- 
gregation: “You, my brethren, are my jury; my Lord and Master i8 


my client; I feel that His cause is jist; and Iask you to hear moo 


patiently in what I have to say in defence and’ support of that cause; 
and when I shall have concladed, I shall surely expect your unanimous 


Ś 


verdict.” > 


An introduction to an argument is an absurdity. If the so-called 
‘or intended introduction deals with the subject of the argument, 16 1s a> 
part of it. Ifit does not so.deal with the subject of discussion, it*had 
better be passed by altogether. It is painful many times to Ste a fairly 
good lawyer and reasonably pleasant speaker exhaust himself, if not the . 
court and jury, upon an introduction—what he conceives to be an intro- 
duction—in which he proclaims what he is going to talk about after a 
while; leaving himself very much in the condition, to use a familiar 
illastration, of one of those Mississippi river steamboats, those flat-bot- 
tomed, stern-wheel contrivances. Itis said of them that they are nearly 
all whistle, and when they are about to depart from a port, they give 
out a blast that arouses the echoes from the woods, the fields and the 
shores—proclaiming that they are about to start! They tell us that the 
consequence is that it takes so much steam to run the whistle that there 
isn’t enough left to run the boat! (Laughter.) 


There is no more important part of an argument in’ the court. room 
than the statement of the case. The advocate succeeds best who in tho 
statement of his case impresses the court and the jury with the justice 
of his cause;.that imparts to the court and jury an impression hat 
somehow he ought to win that case. The first thing a wise lawyer will 
do as an advocate is to see that an impresion like that gains firm lodg- 
ment in the breasts of the triers. You should know that the judge is 
almost universally training his thoughts in a line that leads to just 

` results. 


But, it may be suggested, suppose you aro defending against that 
sort of a case, then what? Well, if you expect to prevail against a case 
that has inherent justice, equity and merit behind it, it must be by 
reason of some over-mastering principle of law; and so the wise thing 
to do is to impress upon the court early the strength of that legal pro- 
position upon which. the defence must reat. 


Tt has been well said that a case well stated is half tried. It would 
not be wholly inaccurate to say that a case well stated is half won, 
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Avoid chrgnology in the statement of the facts of the case. By 
that is meant that a methodical and orderly statement of the facts, in 
the order of their occurrence, leading up to their controversy, is a sys- 
tematic waste of time, in the absence, of course, of a preliminary state- 
nent of the legal propositions involved in the controversy, and underly- 
ing the facts which are stated. For instance: “t Ift the court please, the 
question in this case is: ‘Can a personal representative bind his estate 
by giving a promissory note, in his representative name and capacity P’ 
We say that he ®nnot so bind the estate. Our adversaries maintain 
that he can.” Or, A The question in this case is; ‘Can a debtor, or does 

NE MOTOS by giving bis note to his creditor for the amount of his account, 
paytand satisfy that account?’ We say that he does not, without an 
express afreement to that effect; our adversary maintains, that the 
giving of’ a note under such circumstances pays, satisfies, discharges, 
and for ever extinguishes the account, and the account thereafter has no 
existence. That is the question.” 


Having made a brief, clear statement of the question involved, you 
m~ may safely reveal in chronology; because then the mind of the judge is 
trained upon the vital question and he is applying to it the facts which 
you state to him; otherwise, such a statement of the facts of the case is 
as instructive, as interesting, and just about as entertaining as the 
exposed extremity of a telephonic interview. (Applause.) 


Avoid in your argument all attempt at witticism, If'there is one 
serious suggestion in the impending address, itis right here—avoid 
every attempt at witticism. Crack no jokes; tell no funny stories in 
the argument of the case to court or jury. You will by your fun and 
levify undoubtedly entertain the jury—possibly the court; but that is 
not what you are there for. By your brilliant flashes of wit, and by 
your delightful humor, and bf your really good stories—and they are 
the dangerous ones—yonu will excite an expectation in the jury for more 
fun after a while, and they will be impatiently waiting for something 

. funnier still farther on; while it is to the doubtful questions, the ques- 
tions that need clearing up, that you should, address yourself; and you 
should by your own seriousness impress the jury that to you and to your 
client that case is a matter of grave and serious concern, 


The lawyer who achieves a reputation for being a funny man is 
doomed, so far as his advocacy is concerned; just like the sensational 
preacher is doomed when he has achieved the reputation of being sensa- . 


tional. He may build up congregations, but he will never build up . l 


churches—never did. You may win the applause and secure the verdict.. 
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of that unsworn jury that sits without the bar: but when that sworn 
jury retires to the jury-room to consider your case, it will be the weigh- 
tier matters and not the “ mint, anige and cammin” of the case that 
will engage their thonght. f 


History, perhaps, Mr. President, affords no better illustration of sa 
this, subject than the case of the two rival orator@of Greece in the palmy 
days of Grecian oratory. You will remember—some of you may have 
forgotten—that Philip of Macedon succeeded in makige it very uncom- 
fortable for the Greeks by cutting off access tostheir ports of entry, and 
other annoyances. This gave rise to two parties. One was in En ae 
making peace with Philip, and the leader of this party was that most 
accomplished declaimer who ranks in history as an accom plished orator, 
Aischines. There was another party quite as formidable, whose leader 
was Demosthenes, in favor of war with Philip; a war of extermination 
if necessary. Soon an occasion after Aischines had addressed his parti- 
sans, indulging in wit and humor and pathos to a most remarkable 
degree, in favor of peace with Philip, when -he had concluded his hearers 


with one voice said: “ What a magnificent oration; what sparkling, s. = 17 


ready wit; what delightful humor: what moving pathos!” But nobody 
was heard to say; “Let us make peace with Philip.” But when the 
great Athenian had concluded one of his masterly philippics against the 
proud, aggressive Macedonian prince, with no disposition to indulge in, 
no genius for, wit and humor, but pressing home upon his hearers the 
necessity of war to the bitter end, nobody was heard to say: “‘ What a 
magnificent oration!” Nobody was heard to say: “ What an áccom- 
plished orator!” But with one voice his followers exclaimed; “ Let us 
go and fight Philip. Let us conquer or die!” 


A more modern instance will further illustrate the subject. During 
the first half of the present century, a case -came on for trial in one of 
the country courts in the interior of Massachusetts, The jury had been 

sworn. An elderly gentleman, plain, quiet, unassuming sort of a man, 
~ came in and took a seat at the counsel table. He was a stranger to the 
twelve jurors. When the argumentin the case was reached, it was 
opened for the plaintiff by local counsel. He was followed by the orator 
of the county, and he out-did himself in his wonderful presentation of 
that case. He anticipated the advent of this elderly gentleman to tuke 
part in the trial. He set the court-room in a roar; his wit, his humour, 
his pathos—were simply overwhelming. He won the applause of all 
present—even the jury! When the plain, elderly gentleman came to 
' close the case, in a conversational way, making himself familiar with 
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the jury, he præeeded to tear down the arguments of his adversary, to 
demonstrate to that jury in his plain way the strength of his own case. 
When the jury retired of course the unanimous expression of the jurors 
was that the young fellow had made the grandesb plea—plain people 
call arguments “ pleas ”—the greatest plea they had ever heard. “Yes, 
that is true,” said the foreman, “ but then I liked the way that old chap 
that talked last explained the case.” “Yes,” said another, “and I 
think he is righ about it. He is not much of a lawyer, never would be 
if he practised filty years; never could make a ‘plea’ like that young 
fellow; but it seems to me he has got the right of this case ;” and the 
vendo? Was given him. Little did they know that that “old chap” was 
the’ elder Parsons; than whom few more accomplished lawyers ever 
stood in any court room to speak for his client. Now, which had you 
rather have, the applause and approval of the jury for your magnificent 
oratory, or the verdict that that ‘old chap” gathered in P (Applause.) 


It is a very common error, many times a fatal one, to assume and 
even say that you “assume that the court knows the law;” “ of course 
the court is familiar with the law in this case.” Well, you had better, 
and you will if you are wise, assume that the court is densely ignorant 
of the law of your case (applause), and then proceed to enlighten the 
court upon the law of. your case; for if it so be that the court does know 
the law of your case, all right, no harm is done; and if the court does 
not, you may by your fatal confidence lose your case; whereas if you 
would enlighten the court as you should, victory would be yours. You 
have devoted weeks, it may be, to the law peculiar to your case, while 
to the court it may all be new. 


In your argument, you may, especially in reviewing courts, and 
more especially in courts of last-resort—you may encounter questions 
frorfi the bench. Few things are easier for a judge than to ask questions 
of counsel during the argumenf. Few things would be harder for him 
than to answer all his questions correctly. (Applause.) It has occurred 
to your speaker in his judicial service in past days, after having snr- 
rendered to an inquisitive impulse, that it was fortunate for the inquisi- 
tive judge that there is nothing in the constitution or statutes requiring 
him to answer his own questions. (Applause.) Jt is true there are 
many proper questions which may fall from the bench; for instance, 
concerning some controlling fact in the case, or jomothing concerning 
the state of the record. Such a question you should always be prepared 
for; and if you cannot answer it, it is because your client has hired the 
wrong lawyer; but when a sort of legal catechism is entered upon by 
one of the judges, don’t at the peril of your case undertake to answer 
him, unless you are very sure that you are prepared conclusively to 
answer the question so as to silence all cavil upon that subject. 


h 
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Tt is well sone toy -préinise the jlidicial inquibiter thatc after & 
while you will answer that quéstion, and fire thoroughly prepared for it. 
By the time you have concluded, itis likely 'the judge could not, if put 
to the rack, recall the: TERN and wil ‘probably have forgotten it 
altogether. : veut 
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the adverse counsel is arcing: just keep your temper: ‘Te temper must 
be exhibited, if somebody must get mad: during te ar gument of the 
case, by all means let it be the gentforian-vor the lady—on the other 
side of the counsel table. i 


a om, 


Now, ladiog please don’t accuse, nor even suspect your speaker of 
supposing impossible conditions in order to illustrate his «point. Not 
many years ago a lady lawyer—for sho was both a lady.and a lawyer— 
came into the court of last resort of this State, and alone, against three 
of the ablest male lawyers in the State, presented and argued hor case— 
and she behaved like a gentleman, too. ‘Now, what, is meant by that is, 
that she fought fair and won her case, not because she was a lady and 


the judges were men, but because after: thorough preparation, a thing ¢ 


indispensable in every case, she- was able by a dignified statement to 
demonstiate to those five cold-blooded. judges that the courts below had 
erred to the fatal prejudice of his client.” 


So, returning from a somewhat lengthy and complicated renhat 
—if somebody must be řnad, let it be the gentleman or the lady on the 
other side of the counsel table. It may ‘be well enough to suggest that 
you have observed—if itis the other one that is getting mad—that a 
lawyer usually begins to lose his case and his temper about the same 
time. He may get madder yet, or it mày make him good natured—in 
either case the victory is yours. 


Never apologize for an argument Tanda any circumstances or con- 
ditions. Please don’t forget that. Never lot the court or jury—or your 
client—know or suspect that you are notdoing your very best all the 

.time. The argument, or the address, ot discourse of any kind, which 
requires an apology ought never to be délivered. If the performance is 
or promises to be onè which calls for an ‘apdlogy, it is too long at best— 
don’t you see P—and itis weakness, no, is is wickedness to prolong its 
wretched life with a miserable apology: Do not antagonize the court. 
Adverse counsel will furnish you employment without going up against 
& hostile court. 


Having quoted Latin to the judge, it is a thing at best of debatable 
propriety to translate it for him into English. Besides, it is an unne- 
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` “cessaty reflectiongnpor the classical -and literary accomplishment of the 
judge. If your suspicious’ that. that judge will not know what: your 
_’ Latin means are well funded—why, English is good enough for him. . 


_ E K As to the length-cf an argument: of course there is no iron rule to 


- eeguide. counsel upon tiat subject. Some lawyers seem to talk to rest 


their brains ; some lawyers seem—now, please don’t suspect the speaker 
of originality in this statement—some lawyers seem inspired by an 
ambition to make hei- speeches immortal by making them eternal; but, 
keep in mind always fhaten argument which, throughout its delivery, 


5 —oroughly interests, instructs and entertains the court and jury, cannot 


within the limits assigned it, very well be too long; the argument which 
does neither cannot vezy well be too short, 


Charles Dickens in his “ Pickwick Papers” put into the mouth of 
Sammy Weller, during that profound philological discussion between 
Sam and his father, oll Tony Weller—“ the governor,” as he called him 
—some -philosophy ecncerning letter-writing which might also find 
appropriate application to an argument in court, or any other sort of 


* suddress or discourse. You will remember that while they were concoct- 


ing that immortal valantine—it was a brief one—Tony Weller, the old 
coachman, thought it was too brief, that the conclusion was rather. 
abrupt; so he suggested to Sammy: “ Rather a sudden pull up, ain’s it, 
Sammy?” Then Sanmy perpetrated this flash of philosophy: “ Gov- 
` ernor, the way to writa letters is to write ‘em so that when they’ve read 
‘em they'll always wish there ‘was more!” It seems to your speaker 
that it would many times be wise to apply that philosophy to speech- 
making—especially to court-room arguments, : 


But, young gentlemen, after all, nothing contributes so powerfully 
to the success of cours-room oratory as a pure life! Let the court and 
jury come to suspect tat you hħve a serious impediment in your vera- ` 
city; in other words, let them once lose confidence in you as a man, in 
your word and in yotr sincerity, and you might just as well sit upon 
the counsel table and iddle for that court and jury as to talk to them. 
No matter how profornd, no matter how sound, no matter how logical, y 
no matter how powerful otherwise your argument may be, it will be 
vain: and your adversary, if he bea man in whom the court and jury 
have confidence, who has so deported himself in his practice that they 
believe him to be an ‘honest, sincere and- truthful.man, has a vast—it 
may be an overpowerig—advantage of you. 


So, my friends, from a field almost boundless in its proportions— 
rich in its resources, 2 few sheaves have been gathered at the hands, it 
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may be, of an awkward gléaaer, and are cat. your feet > if your speaker i 
has been able, by his presentation of these" few. aha ófa subject so o. 


vast, to instruct without wearying you,to entertain without offending 
you, his highest ambition for the occasion ought to be, and you may be- 


sure it is, abundantly appeased, - - 
You see how impossible ‘it is to traverse -he entire field of oratory 
of the court-room in a single address. £ 


Nothing is more important, unless if is thie int ductory statement 
of an argument, than its conclusion. Oneof the richest and rarest 


gems of court-room oratory is an artistic conclusion. Say the things. . 


which you deem the subject calls ‘for. Omit the unnecessary and the 
doubtful things. Unnecessary things are vicious ; doubtful things are 


dangerous. 


You may encounter an extremity sometimes when you feel Hired is 
some statement you ought to make, something which the court and jury 
ought to hear, and you hesitate for fear it may give offence to somebody. 
You may do well to remember that it is not in the clear open field of 
forensic combat, but itis in the narrow passes of professional warfare 
that your metal i is to be tested. You may encounter-an occasion, if you 
have not already, where you feel that your hi gh duty as counsel and as 
advocate calls upon you to make some statement that has so far been 
withheld. It may be well in such extremity to take counsel of he 
words of that wise and brave man who said : 

“Speak! no matter what betide thee; 
Scorn the dungeon, rack and rod; 
If a free thought seek expression 
Speak! and leave the rest to God!” 

(Applause.) $ 

Having then said these things whéch the et and the occasion 
call for and require, having said them as acceptably as you may, dealing 
with the salient, the strong, the vital points in your case, after thorough 
preparation, then achieve as you may the proudest and richest trophy 
of court-room oratory, and, imitating in this one thing the example of 
your speaker, simply quit.—The Albany Law-Journal. i 
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Right of Privacy :—In the recent decision in Atkinson v. John B. 
Doherty & Co., heretofore referred to in these columns, the Supreme 
Court of Michigan took somewhat radical ground against the so-called- 

right of privacy. The action was brought by the widow of Col. John. 
Atkinson, for an injunction against the defendants to prevent the con« 
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tinued use in thgir business of her husband’s name as a trademark far 
the sale of cigars, Tte defendants were selling a brand of cigars which 


_ they advertised as “ The Col. John Atkinson Cigar,” and they also put 


them upon the market under a label bearing the name and a likeness” 
of Col. John Atkinsoa. The Michigan court, in deciding against the 


“*vlaims of the plaintiff, ake the following language: 


We are not satisfie€ that the homes and landscapes are so entirely with- 
in the control of i d that one commits an unlawful invasion of the rights 
of privacy in looking tpongtheir beauties, or by sketching or even photo- 


graphing them, or that one has a right of action either for damages or to - 


restrain fhe possessor of a camera from taking a snap shot at the passerby 
for his own uses. If wə admit the impertinence of the act, it must also be 
admitted that there are many impertinences which ‘are not actionable, and 
which courts of equity. vill not restrain. As the right alleged is not a prop- 
erty right, and does not spring from any contract, it must follow that relief 


“must be in an action for damages for a breach,of duty upon an actionable 
wrong, or a suit to pr evant a threatened injury. In either case such action 


must be based upon an act done or threatened which the law looks upon as = 
& tort; and; if the act complained of is one which is not in the law denomi- 
“hated à a wrong, there ismo legal remedy. AIl men are not possessed of the, 
same delicacy of feefing, or the same consideration for the feelings of others. _ 
These things depend greatly upon the disposition and education. Some 
men are sensitive, some brutal. The former will suffer keenly from an act- 
or a word that will not affect the latter. Manifestly, the law cannot make a 
right of action depend tpon the intent of the alleged wrongdoer, or upon the 
sensitiveness of another. Althougk injuries to feelings are-recognized as a 
ground for increasing damages, the law has never given a right of action for 
an injury to feelings merely. Slander and libel are based upon an injury to 
reputation, not to feelings; and, although many offensive things may be 7 
said that injure feelings and shock and violate the moral sense, even though 
they be untruthful ther are not necessarily actionable. To ‘make them so 
they must be of such an atrocious character that the law will presume an 
injury to reputation, or special damage to property interests must be alleged: ` 
and proved. What becomes of the innumerable cases of ill natured and per: 
haps insulting and immoral things that may be said about persons? The. 
answor is that in an enl_ghtened effort to preserve the liberties of man, upon 
the one hand, and to prevent invasion of.their liberties, upon the other, it; 
has been found that a1 ne of demarkation must be drawn which affords ‘a 
practical balance and satisfactory test of liability. Mr. Bishop, by his , 
“Diagram of Crime,” has made plain the fact that there are many wrongs. 
against the public that are not indictable because too small for the law to 
notice (I Bish. Cr. Law, sec 600). The same is true of private ronga 
Hence, that which woud be slanderous per se if said in the presence of a: 
third person is not actionable if addressed to the object of the remark, in: 
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private. The law does not discriminate between persons who aro sensitive 
and those who are not, and the br utality of the remark makes no difference. 


Yet the alleged “ right to privacy” is invaded. The wisdom of the law has . 


been vindicated by experience. This flaw ‘of privacy” seems to have 
obtained a foot hold at one time in the history of our jurisprudence—not by. 
that name, it is true, but in effect. It is evidenced by the old maxim, “ ‘The 
greater the truth the greater the libel,” and the result has been the empha- 
tic expression of public disapproval by the emancipation of the press and 
the establishment of freedom of speech and the abolition in most of our 
States of the maxim quoted by constitutional provisio. The limitation 
upon the exercise of these rights being the law of slander and libel, whereby 


the publication of an untruth that can be presumed or shown to thé satis- g 


faction, not of the plaintiff, but of others (ie, an impartial jury) to besin- 
jurious, not alone to the feelings, but to the reputation, is actionable. 
Should it be thought that iv is a hard rule that is applicd in this case, it is 
only necessary to call attention to the fact that a ready remedy is to be 
found in legislation. We are not satisfied, however, that the rule is a hard 
one, and think that the consensus of opinion must be that the complainants 
contend for a much harder one. The law does not remedy all evils. Ib 
cannot, in the nature of things ; and deliberation may well be used in consi- 


ee 


dering the propriety of an innovation such as this case suggests. We do > 


not wish to be understood as belittling the complaint. We have no reason 
to doubt the feeling of annoyance alleged. Indeed, we sympathize with it, 
and marvel at the impertinence that does not respect it. We can only say 
that it is one of the ills that, under the law, cannot be redressed.— The Albany 
Law Journal. 


ax 


The Teaching of Law at Harvard:—The Contemporary Review of 
November ‘last contains a very interesting article on the ‘ Teaching of 
English Law at Harvard’ by Professor Dicey. The whole article is. 
well worth perusal especially in view of the interminable discussions 
which are going on as to the constitution #nd method of teaching at the 
Madras Law College. Professor Dicey bestows very high praise on the 
system of instruction persued at Harvard. He says that “the Law, 
School forms a sort of University within the University. Its library 

“constitutes the most perfect collection of the legal records of the English 
people to be found in any part of the English speaking world. We 
possess nothing like it iu Hagland.” * * * “But itis in its students 
and its Professors, in its crowded lecture rooms and its admirable teach-, 
ing that lies the true glory of Harvard.” 


, The Professor then proceeds to say ‘that the most salient and 
original feature in the Harvard method of instruction is that tuition: 
is in the Law School grounded upon the study of cases, and is in-itg; 
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form cateche(jcal. The way in which this system works is curious. 
Suppose a student utterly unacquainted with law, as are most young 
men when they enter the Harvard Law School, to be an attendant at 
Professor Ames’s Lectzres.on the Law of Contract. From the first 
“moment he joins the class he has placed in his hands the huge 
collection of contrazt cases edited by Langdell, The cases are placed 
under different heals, as for example, under “offer and acceptance ” 
and under each head are arranged in historical order. Our student is 
neither assistedror Confused by printed comments. He is left 
without the aid eren of head notes: he knows that he must prepare 
` fór tHe decture or as it is sometimes aptly called ‘exercise? Say the 
“first nine or ten ceses in the book. He reads, I presume in some book 
on the Law of Con-ract the chapters bearing on the topicin hand. He 
then comes with from 100 to 200 companions to the lecture. Professor 


- _- Ames has the names of the students before him. He'calls now upon 


“one, now upon another, to state the result of a definite case, He asks 
questions about it ; he suggests in the way of question variations on the 
case ; he states in ibe form of observation its real gist. This plan of 

~ plunging a pupil az once into a mass of cases seems when one first hears 
of it, a hopless one. As a matter of fact, its success in the hands of a 
master such as Professor Ames, is patent. It is the Socratic method 
applied to law ang is infivitely stimulating. The whole class are kept 
alive. Foolish answers or impertinent answers and, of the latter I heard 
none whatever, aro checked by the capacity of the teacher and the 

‘opinion of the clas3. No man willingly plays the fool before his class- 
‘mates. What to me was more surprising was the way in which skilful 
catechetics not only exhausted every case but brought out the general 
principle which tha cases or set-of cases illustrate.” 


‘ “The proportzon in which current dissertation ought to ‘be mingled 
with questions must be regulated by the nature of the topic to be taught 
and in accordance with the judgment of the teacher * * * and this 
system (of question and answer) as conducted by lawyers of eminence 
has two special merits. In the first place, ib forces young men to rely. 
on their own efforss rather than let themselves be taught and must 
bea great preservative against cramming. It gives the students at 
Harvard much the same kind of stimulus which is felt by a young 
when he begins tc read for the Bar, and having entered auctions 
called upon for the first time to draft a claim or write an opinion, The 
claim is drawn wrong and the opinion! is worthless but the student’s 
effort to obtain krowledge by applying his mind to the solution of a 
given case is worth more than scores of lectures. 
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The Harvard. system in the next place: izalls into ply the disputa- 
tious instincts of the whole-class, Great, indeed is the value of the art- 
of contradiction. Young men learn fnore from wrangling than from 
reading, The problems of the lecture room turn into the disputes of the, 
boarding house and points of law are discussed with the eagerness and 
with the ignorance with which in Oxford, some 40 years or more ago, 
young men used to discuss, as I trust they still do discuss; problems 
raised by the Ethics or the Politics of Aristotle.” S 


. o 
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It is what a student thinks and talks about outside the clåss room : , 
for more than what he hears in lecture which gives him his true eduta=’. |.” 


tion: and for the success of the Harvard method it is esséntial that.” _ 
&tudents should be perpetually engaged in the examination and discussion 
of cases. This end is achieved by the encouragement of two institutions, 
both characteristic of Harvard. 


First.—The Law Club and the Moot Courts. Law clubs are the 
creation of students though they are favored by Professors. The Moot - 
Court is a University institution. It is a meeting at which the whole 
Law School is assembled and whilst a Law Professor sits as judge young 
men generally in their third year argue some difficult point of law in 
the manner which would be required of a barrister when appearing for 
instance before Supreme Court of the United States. In the Law Schools 
throughout the union there Moot Courts exist and care is taken to train . 
young men in every kind of argument in which when they begin to` 
practise they may be called upon to take part. At the Boston Law 
School for example—I heard two young gentlemen make an applica- 
tion for amendment of pleadings. Nothing in its way could be betfer, - 
The.truth is that whether in the clubs or, in the Moot Courts young 
men gain an amount of practical training which must be invaluable and 
the want whereof hampers every English Barrister however able or ` 
learned when for the first time he has to address a real jary or argue 

~ before a real judge. But the. practical advantages obtained from the 
Law clubs and Moot Courts sink into nothing compared with the benefit 
which these institutions confer upon students by kindling ardent interest 

in legal problems. 


Secondly.—The Harvard Law Review. 


If the law clubs stimulate-debate the Review encourages learning. 
Its pages contain admirable work by the ornaments of the American Bar 
and the American Professoriate. But the whole Review is known to all 
Englishmen interested in legal education, Few of us are aware that this 


Cad 


` 
- 
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e 
important perfodical is managed by the students of the law school. 
Admission to the editorial body consisting of some 16 or 17 persons is an 
object of natural ambition to thevelder students. To take pointin the 
„work of editing is one of the best occupations of men in their third year 
who having reached the age of about 24 or 25, have advanced far on the 
road towards the acqujsition of sound knowledge. 


The constant and scientific study of cases under the guidance of 
eminent Teor sere prooioo in the law clubs or Moot Courts, assiduous 
labour in the editing ofethe Law Review, these are the means by which 


- the teachers of Harvard keep alive the vivid interest of students in the 


problems presented by the living law of England and America. Hence 
their splendid and undoubted success. . 


NOTES OF AMERICAN CASES 
—~<fe-1 —— 
The failure of the payee of a check promptly to present it for pay- 


~ ment is held, in Hamlin v. Simpson (Lowa) 44 L. R. A, 897, to effect a 


release of the maker if he is injured thereby, where the bank subsequent- 
ly fails, although his general deposit in the bank was overdrawn at the 
time, if he had a special deposit which he had reasonable grounds to 
believe would be used to pay the check. 


Š 
: s 

A broker is held to be the procuring cause of a sale in Hoadley v. 
Savings Bank of Danbury (Conn.) 44 L. R. A. 321, when he called a 
person’s attention to the property and gave him information as to how to 
obtain admission thereto, although, without his knowledge, the owner 
subsequently took up the negotiation and completed the sale. An ex- 
tensive collection of the antlvorities on the question when a real-estate 
broker may-be considered the procuring cause of a sale is furnished in a 


note to this case. 


* 
ü ¢ 


The pretense by a man that he is unmarried, upon which he pro- 
cures money from a woman on a promise of marriage is held, in State 
v. Renick (Or.) 44 L. R. A. 266, insufficient to make him punishable 
for false pretenses through the use of himself as a false token. 


ne 
The murder of a person whose life is insured, committed by an 
assignee of the policy, whose claim to it is valid only for reimbursement 
of premiums paid, is held, in New York Life Ins. Co. v. Davis (Va.) 
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the profits, while falsely aeii: themselyes as rival bidders, is 
held, in Hoffman v. McMullen (C. C. App. 9th C.) 45 L. R. A. 410, 9 
be void so that no accounting of the profits can be conipelled, i 


* 
. * 


A en right of a stockholder to inspect the books, documents, 


“and records of a corporation, is sustained in Weihenmayer v. Bitner 


Ma.) 45 L. R. A. 446, even when heis a „business rival of the cor- $ 


a poration and seek®{nformation $o be used to its i injury and loss. 


* 
% % 


„Buti in Re Steinway (N. Y.) 45 D. R. A. 461, the court, sustaining “`` 


the commpn law right of a stockholder to inspect the books ofthe - - 


corporation, goes no. further than to say he has a right to inspect them 


ata proper time and place and for a proper purpose.. With ‘these .._ 


cases there is an extensive note reviewing the other authorities on the 
` subject, 
m 
` 
Notes and a deed given to settle a claim against the maker’s son-in- 


law and release him from arrest for felony are held, in Loud v. Hamil- 


ton (Tenn.) 45 L. R. A. 400, to be valid as against a claim of duréss» : 
-when the maker entered into the transaction deliberately, after manou-.. 
‘vring for a compromise, and on an understanding with his ‘danghter, as 


that the payment should constitute an advancement to her. 


* 
Thrests to arrest a man for embezzlement unless his wife will 


execpte a mortgage are held, in Mack v. Prang (Wis.) 45 L: R. A: 407,7 


„sufficient to consitute duress which will avoid a mortgage made .by 
her, if the threats were snfficient to control her will; and the case also 


holds that the defense of duress i in case of pmaguable paper is cat off by ~ 5 


transfer to a boné fide holder. 


s7% 


A man who has a cold, on'account of which he is in bed, is held, in 


Barnes v. ny, Mutual L. Asso. (Pa.) 45 L. R. A. 264, to be, never- ` 


theless, “in good health,” within the Meaning of a clause in a life 
insurance policy which requires the premium to be paid while he is in 
good health, although pnenmonia sets’ in, ina aay or two after the 
premium is paid, and proves fatal. 


pA 
$% % 


Pa 
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” _ An agreement by a member ‘of a building and loan association to 
insure his life and permit the policy to be used as collateral security for 
a loan to the association is held, in Tate v.: Commercial Building Asso. 
(Va.) 45 L. R. A. 243, to be void as against public policy. 


* eo’ ° 


` Mere ‘temporary use of a máchine for thneshing grain for a few 
‘hours on the premises where insured property is located is held, in 
Adair-v, Southern Mutual Ins. Co. (Ga.) 45 L. R. A. 204, to be insuffi- 
cient, per se, to cause a forfeiture or sifspensign ofthe policy, under a ` 
provision that it shall be forfeited by any change which increases the ` ~ 
degree of the risk, as the court construes this to apply to changes of à 
permanent nature. i i 7 
aa E e 
The power of a state court of equity to entertain a bill to set aside 
a judgment obtained by fraud in a Federal Court is sustained in Won-' 
`- derly v. Lafayette County (Mo.) 45 L. R. A. 386, where the claim was 
that the jurisdiction of the Federal Court was fraudulently invoked by 


false representation as to the citizenship of the parties. ye. 


oe 
- "3: > A surety who has paid a judgment against himself and his co-sure- - : 
ties ón account of the principal’s debt is held, in Merchants’ Nat. Bank 
- vi Great Falls Opera House Co. (Mont.) 45 L. R. A. 285, to be entitled 
 -to an assignment of itas a basis for enforcing contribution from his l 
~- . ‘co-sureties. i í 
. as . 
_, Payment to a de facto officer is held, in Rasmussen v. Carbon County 
= Comrs. (Wyo.) 45 L. R. A. 295, to constitute no defense to an action 
brought by a de jure officer for the salary of an office to which he has been* = 
legally declared entitled from the commencement of the term, except — 





when he is himself in default by failure to qualify. 


# 
+ $ 


-` -A person approaching a railroad crossing at which a train ig 
` staiiding on a side track to receive or discharge passengers is “held, in 

- Betts v. Lehigh Valley R. Co. (Pa.) 45 L. R. A. 261, to be not guilty 
of contributory negligence in failing to stop, look, and listen before 
attempting to cross the main track, when he knows of a rule of the 
carrier, requiring a train to stop before reaching a station at which 
another train is receiving or discharging passengers. 


m 
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TÀ ten year 2259 of ‘a railroad, which is fair in its terms, is upheld 
in state, ex vel. Nolan, v. Montana R. Co. (Mont.) 45 L. R. A. 271, against 
the contention tha$it involves an abandonment of the railroad enter- 
prise or violates the constitutional provision against consolidation of 
parallel or competing railroads or the uniting of their business or earn- 
ings. The court holds that railroads are competing when, by their 
connections, though nob entirely by their own lines, they have the oppor- 
tunity, by their geographical situation, to cut rates to certain principal 
or terminal pointy With this gase isa note which reviews and analy- 
zes the authorities on thé restrictions on the consolidation of parallel or- 
competing railroads, 
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Rota: — f 
1839, XXXII :—Sez INTEREST Act. a I 
1868, XX :—RELIGIOUS ENDOWMENTS Act, ~- . 
1864, II (Mapas) :— See Revenue Recovery Act (MADRAS). . 
1865, VIII (Maras) :—See Rent Recovery Act (MADRAS). 
1870, VII :— See Court FEES ACT. 
1872, IX :—See Contract ACT. 
1878, IX :— See O1vin Courts Act (tess: 
1874, II :—See AnMINISTRATOR-GENERAL’S ACT. 
1875, XXIII :—See LIMITATION ACT. 
1877, {II :—See REGISTRATION Act. 
1877, XV :—See LIMITATION Act, 
1877, I :—See GENERAL Stamp ACT, 
1882, V:—SceForust Act (Mapas). 
1882, VI:—See COMPANIES Act. 
1882, XIV :—See Orvin PROCEDURE: ODE. fs 
1882, XV :—See Presipency SMALL CAUSE COURTS ACT. 
1884, I (MADRAS) :— See CITY oF MADRAS MUNICIPAL ACT (MADBA8). 


1887, I (MApras) :—See MALABAR CoMPENSATION ¥OR TENANTS IN- 
PROVEMENTS ACT (MADRAS). 


1887, IX :—See PROVINCIAL SMALL Cause Courts Act. 
1889, VII :—See SUCCESSION CERTIFICATE Act. 
1890, VIII :—QUARDIAN AND WARDS ÅCT. _ 
Abatement :—Sce Civit Procepurz Cons (15).- 
Acceptance :—See Conrracr Act. 
Administration :—See Evipencr Act (1). @ 
Adoption :—See Hinvv Law (2). (3). 
— :—See WILL. l . 
—-—-, association of one or two wives in :—See HINDU 
Law (2). z 
— ofan only son :—See Hinpv Law (8). 
Adverse possession: :—See Orvıu-ProcenurE CoE (8). 
—— :—8ee Hinpvu Law (8). (11). 
—— —— :—See Inan LANDS D. 
Agency—Misrepr esentation—Principals’ labitity—Action “for money 
had and received.” 


An agent's misrepresentation does not estop the principal unless 
it was within the scope of the agent’s authority to make such 
representation. 
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Where.a Berson, who was entitled to certain periodical payments 


from the Government, did not register his name in the Collec- 
tors register and- another who was a bona-fide purchaser for 
value from the previous owner, so entered his name and was 
in receipt of those payments: 


Held, that the real owner could not maintain against the latter a 
suit for the arrears as “for money had and received.” 


Ramaswami Aiyarew. Kanthayyan *... ag vas a aie 


Agency Court :—See Junispicrion (1). (2). 
Alienation :—See Maneras Act I or 1876, 





++ — :—See Inou Law (11). 


———-——: See Servon fram (2). 


——-—_—  :— See WILL. . 1 


u 





of trust. properties :—See Limitation Acr (9). 


Alteration :—See Mortesce. 
Appeal :—See Luuration Act (11). 


:~—See O1vin ProorppuRE Copa (1). 
:—See TRANSFER OF PROPERTY Act (2). 


Appeal part-heard :—See O:vit Covers Acr. 
- Arbitration, power to refer to :—See Hinpu Law (18). 








-refusal to refer to:—Sce Civit Procencra Cons (2). 


Attachment :—See C1vin Procepure Cops (10), (11). 
Bequest :—See Witt. 
Burden of proof:—See Hinvu Law (8). 


1. Cause of action.—Harhour Trust Board—Entension of the Harbour 
—Injury to plaintif’ s land—Action for damages. 


Where the harbour constructed by the Madras Government and 
handed over to a Trust Board under Act II of 1886, was sub- 
sequently extended by the Board under the powers given to 
them by the Act and the plaintiff brought a suit to recover 
damages for injury caused to him by the encroachment of the 
sea on the ground that the Board was bound to, but did not, 
maintain and keep in good repair a revetment or sea-wall so 
as to protect the plaintiff's property from harm: 

Held, affirming the judgment of Shephard, J., that the plaintiff 
had not shown any valid cause of action against the Board. 
Per Subralmania Aiyar, J.:—The erection of the harbour wall 
was not per se a nuisance. ẹ The Government and the Board had 
but used their property, viz., the foreshore, in a natural 
manner and without any negligence and were not liable to the 
plaintiff for the dumage done to him. It may be they could have 
prevented the injury by’ maintaining a revetment, but they 
wore under no legal duty to do so. Evenif there was a duty to 
maintain a revetment, the statute gave them no power to 
spend any money on constructions not required for the pur- 
poses of the harbour; the Act, therefore, conferred upon them 
the right to maintain and improve the harbour, notwith- 
standing that it might be a nuisance and cause loss to cther 

persons. 

Per O'Farrell, J.:—The user of the foreshore for the construction 
of a harbour could not be said to be a natural user of it within 
the meaning of the decided cases. As held by Blackburn, J., in 
Geddis v. Bann Reservoir Proprietors, 3 A. O., 480, no action 
lay to recover damages caused by the exercise of statutory 
powers without negligence, but statutory powers could not be 
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gaid to be exercised without negligence, if, by the exercise of l 
powers given by the statute or common law, the damages’ 


could have been averted. Ifthg Board by reasonable expense 
in maintaining a revetment, could have prevented the injury 
to the plaintiff, they were bound to do so. And if they were so 
bound, it could not be said that the right, given to the Trus- 
tees uf spending money, “for the purposes of the Act” did not 
include the maintenance of a fevetment to pratect others from 
harm. ; 


Hajee Ismail Sait v. The Trustees of the Harbour of Madras 
aS e k 
Champerty; law of :—See TRANSFER or PRoraRIY acifay. 
Charter Act, 8. 15:—See Jurisprcrion (1). 
Civil Courts Act, S. 23 :—Practicu—Appeal part heard by the Dis- 


trict Judge—Tranafer to the Court of Subordinate Judge—Continua- 
tion of the hearing—Civil Procedure Code, 8. 25. ceed 
When an appeal part heard by the District Judge was trans- 
ferred to the Subordinate Judge and he continued the hearing 

and disposed of the appeal. 


` Held, that the procedure was irregular and that the appeal should 
be re-heard. j 





:— See MORTGAGE. 


Kotaiya v. Lakshmaiya si i tee a ise or 
1. Civil Procedure Code, Ss. 2, 244, 412, 540, 622.—Suit by 


minor in forma pawperis—Order directing next friend to pay court- 
fees—Oollector’s application to execute dismissed— Appeal—Revision. 


Where on the dismissal of a suit by a minor in forma pauperis, 
the next friond was directed by the decree of the Court to pay 
the court-fees due to the Government and the application of 
the Collector to execute the decree against the estate of the 
next friend was dismissed on the ground that on his death 
his estate had passed to his son by survivorship unaffected by 
the decree. 


Held, on appeal by the Collector, that he was nota party to the 
suit and could not avail himself of the provisions of Ss 2, 244 
and 540, and that, therefore, no appeal lay against an order 
: disallowing his application to execute the decree. 


Held, that the next friend of the minor could not (at least in res- 
pect of an order under S. 412) be considered to be a party to 
the suit within the meaning of S 244 and that on this ground 
also the order was not appealable. 9 


Held, also, that as no question of jurisdiction was involved, the 
court could not exercise its powers of revision under S. 62% of 
the Code of Civil Procedure. 


Collector of Trichinopoly v. Sivaramakrishna Sastriar ... vee 
Ss. 2, 523—Refusal to refer to arbitra~ 





tion— Decree. 





2. 





An order under 8. 523 refusing to refer a matter to arbitration 
is a decree within the meaning of 8. 2, Civil Procedure Code. 


Dayanand v. Bakhtawar Singh, I. L. R., 5 A., 333, dissented 
from. 3 


R. Ry. Manavikrama v. Matlichery Krishnan Nambudri, I. L. R., 
3 M., 68, commented on. ' bs 


Magata v. Bagavan Ae sean cts, “aes via ies 


2a —-- 





—— 8. 11 :—See RELIGIOUS OFFICE, 
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e 
-—— m, 8. 138 —Issue res judicata—Estoppel by con: 
duct—Indian Limitation Act, Art. 118—Afiliation of females—Pos- 
session by a tarwad member—Adversg possession—Afiliation to branch 
of tarwad—Local usage. 





. A suit for a mere declaration of title in so far as it relates to 
lands not in the possession of the plaintiff is unsustainable. 


8 
Where an issue hdl been decided in a previous suit between the 
same parties in reference to a portion of the subject-matter of 
this suit:— ` ° 


Held, that the issue was not res judicata except as to the portion 
actually alpoted by the decision in that suit, as the tribunal 
~. which decided that case was not of jurisdiction competent to 

. „try the subsequent suit. 


A Where the members of one branch were affiliated to and living 
with another branch of the tarwad and had been recognised 


by. the members of the whole tarwad as belonging to that . 


branch :— 


Held, that the tembers of the tarwad were not estopped by 
their recognition from contending that the affiliated members 
had no right to the property of that branch, as the affiliated 
members had in no way acted to their detriment. 


x Art. 118 of the 2nd Schedule to the Limitation Act relates only 
to the case of the adoption of a son under the Hindu Law, but 
does not apply to affiliation of females under the Malabar Liaw 
or according to local usage as in the case of dancing-girls. 


Where the Karnavan is in possession of property on behalf of a 
Thavali, the constructive possession which every member may 
be said to have of the properties ‘cannot support a claim by 
‘adverse possession. , tann 


There may be valid affiliations to a tarwad; but an affiliation 
to a branch of a tarwad not only sovered from it cannot be 
made unless there is any local usage to support it. 


Valiappan Nair v. Para Nethiar 


4. 











——S. 13.—Res judicata—Ewx parte decree, fina- 
lity—of. ae 

An ex parte decision is not final within the mesning, of S. 13 of 
- the Code of Civil Procedure and cannot act as res judicata. 


Wilmoney Singh v. Heera Lall Dass I. L. R., 7 C., 28, and Bhugirath 
Patoni v. Lochun Deb, I. Ð, R., 8 C., 27 5, approved and followed. 
Sellathammal v. Oliver: ners 


5. ———-——_. » S. 25.—See Cryin Courts Act. 


s 8s. 30, 375.—Oompromise—Decree, finality 
of—Revision petition—Conversion into appeal—Right of one of several 
plaintiffs to challenge compromise. : 

In the course of an appeal pending before the District Judge, a 
petition, No. 59, was put in by the vakils of plaintiffs and de- 
fendants 8 and 4 requesting the Court to dismiss the appeal 
on the ground of an alleged compromise between the parties. 
‘On the other hand another petition, No, 96, was filed by the 
lst plaintiff and the 4th defendant denying that any compro- 
mise was ever made and asking the Court to proceed with the 
appeal. The Judge passed a final order on the petition, No, 59, 
and another on both the petitions jointly in the nature of a 
judgment on the whole matter; but no'order was Passed on the 














other petition, No. 96. This revision petition was then putin 
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purporting to be against an order on petition No. 96, “ated 
June 27, 1898. The order of that date was really on petition 
No. 59: a 


Held, that the revision petition might be treated as having been 
instituted against the order on O. M. P. 59; that an appeal lay 
against the dismissal of an appeal on the ground of adjustment s 
out of Court where the parties denied that any adjustment 
was made or that the vakils had any authority to make the 
compromise; that in the circumstances of the case the revision 
petition having been filed within the time limited for an 
appeal. might be treated as such on payment of the proper 


court-fees ; that the fact that the plaiptiffs sued on behalf of a 

Sabha with the permission of the Court, umler I 30, Civil 

Procedure Code, did not deprive one of them of the right to 

challenge an alleged compromise to which one of many plain- 

tiffs would ordinarily be entitled; and that the lower Court 

before dismissing the appeal should have taken evidence and 

satisfied itself that the compromise was assented to by the. 
parties. 


Goculdas Balabdas Manufacturing Company v. Scott, I. L, R., 
16 B., 202, and Mahomed Wahtbuddin v: Hakiman, I. L. R., 
25 C., 757, followed. 

M. Sreedharan Somayajipad v. Paramatham Somayajipad 

, S. 211.—See LIMITATION Act (5). 


7, ——- -—_—_- ——-, 8. 811.—Construction of decree- Reason- 
able construction, 


Where a decree for redemption of a kanom directed the recovery 
of property on payment of the kanom amount minus the pura- 
pad sued for, and the purapad accruing due thereafter : 

Held, that though the terms of the decree were indefinite, having 
regard to the provisions of 8. 211, O. P. C., the decree should 
be taken to have given nothing more than the rent due until 
the delivery of the property or the expiration of three years 
from the date of the decree, whichever event first occurred. ; 

Krishnan v. Kunhi Moidin Kutti ... a ea woe sais 884. 


~, S. 230—Evecution— Fraud’ meaning of— 


si ` $50 








6. —— 





Limitation. 








Locking up the outer door of a house and so evading execution 
of a decree is “fraud” within the meaning of the term in 
S. 280, Civil Procedure Code, and the period of 12 years pro- 
vided by that section for execution of decrees will run afresh 
from the date of such fraud. Annam@lai v. Rangasami, I. L. 
R., 9 M., 865, and Bhagu Jetha v. Bawasaheb, I. L. R,, 9 B., 818, 
relied on. > 


Venkiah v. Ragavachartu ois tat Bt aes ene aa 28 
s B. 244.—Transfer of Property Act, 8. 99— 
Money decree in favour of a mortgagee —Ezecution of decree—Sale of 


mortgaged properties, validity of--Suit by judgment-debtor to cancel 
the sale, x 








[Obiter: In spite of sale and purchase in execution of a money 
decree by the mortgagee the mortgagors may sue to redeem 
the mortgaged properties on payment of the mortgage-money 
and so much of the money due under the money-decree as was 
satisfied by the sale. Martand v. Dhondo, I. L. R., 22 B., 624, 
referred to, aud approved.] i ; 


The parties to an execution proceeding can raise the question 
of the validity of a court-sale only in proceedings instituted 
under §, 244, O. P. C., and not in a separate suit. 
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But if the suit is instituted in the very court in which execu- 

tion proceedings should be taken, the court may treat the 

plains as an application under S. 244, C. P. C., and give relief 

accordingly. Biru Mahata v*Shyama Churn, I. L. R., 22 C., 483, 

approved. 


When once the sale has ‘been confirmed by the Court, and has 
become final, the sale cannot be set aside at the instance of 
the judgmentedebtor. Durgatya v. Anantha, I. L. B., 14 M., 
74, referred to. 


A sale in contravention of the provisions of S. 99 of the Trans- 
fer Property Act is not void but only voidable as against those 
who hava right to redrem. 


Mayan Pathoothy v. Pakuran... ice z ` si A on 98 


10. —— - Bs. 244, 266, cl. ()—Annuity to a man 

© and his heirs—Muintenance—Attachment— Transfer of Property Act, 
8. 99—Mortgage of anmùity charged—Suit upon mortgage—Money- 
decr%e"-Sale in ewecution, ` 











An annuity to a-man and his heirs, though expressed to be pay: 
able for maintenance, does not fall within the terms of clause 
(1), S. 266 of the Code of Civil Procedure, and may be attached 
and put up for sale in execution of a money-decree. 


A sale of mortgaged properties by the mortgagee in execution of 

a money-decree is contrary to the provisions of S. 99 of the 

' Transfer of Property Act, and does not interfere with the right 

of redempt‘on possessed by persons not parties to the suit; 

and this, although the money-decree was passed in a suit upon 

the mortgaga in which a decree for sale might properly have 
been made. - 


A son in a Mitakshara family is not bound by a sale in defiance 
of B. 99, Transfer of Property Act [although he would be bound 


by a sale in execution of a proper mortgage-decree against the 
the father]. z 3 


Persons who were not parties to the money-decree, in execution 
‘of which the mortgaged properties were brought to sale, need 
not and cannot institute proceedings under S. 244 of Civil 
Procedure Code in order to question the sale but may file a 
regular suit for redemption of their share of the mortgaged 
preperty. 


Muthuraman Ohettiar v. Sundra Kumura Ettappa Sami ... tee 113 


» S. £3 5.—Attachment by a superior and an . 
inferior court—Jurisdiction of inferior court—Irregularity of sale— 
Sale by whom questionable, 


11. 











Where a property is attached both by an inforior and a superior 
court, S. 285, Civil Procedure Code, does not take away the 

~ jurisdiction of the inferior court to deal with the property. ` 
~ Any proceeding by the inferior court in contravention of that 
section would be an irregularity which would vitiate such 
-proceedings only if there were notice of proceedings in the 
superior court. Further, the proceedings in the inferior court 
can be questioned only by the parties to the two proceedings 

and not by strangers. i 


Ram Narain Singh v. Mina Koery, I. L, R., 25 O., 46; Abdul Karim 
Y. Thakordas Tribhovandas, Ib. 22 B., 88, followed; Muthuka- 
ruppan v. Muthuramalinga, Lb. 7 M., 47, distinguished. 


Atiyandiyil v. Lakshmi Amma re ses wi as v1 
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-—— -c S., 317.— Execution purchaser—PuPchase in 
stranger's name—Suit by a coparcener of the enecution purchacer. 


Under S. 317, O. P. O., it is not epmpetent to a person to main- 
tain a suit against a certified purchaser on the ground that 
the purchase was made on his behalf or on behalf of any other 
person through whom he claims. But it is open to the copar- 
coner of the real purchaser (jvho does not claiin through him) 
to prove that the purchase made in the name of the certified 
purchaser was really made on behalf of the family to which 
he belongs and maintain a suit for the recovery of what, on 
that footing, may belong to him. 


. Bhod Singh Doodhoonia v. Gunesh Ohunder Sgn, 199 W. B., 356; 
Natesa v. Venkataramaiyah, I. L. R., 6 M., 185, and Meenakshi 
Ammal v. Kalliana Ramaiyan, I. L. R., 20 M., 349, followed, 
and Ramakurup v. Sridevi, I. L. R., 16 M., 290, referred to. * 
w 


Krishna Aivan v. Raghavaiyan ose fan’ aatis 


, 8. 335:—See Limitation Acr (2). 


. , 8. 335.—Summary order as to title— 
Regular suit—årt. 11 of the Limitation Act—Oonstruction of order. 


13. 
14 

















Where a court has expressed no opinion as to the question of title 
raised by a claimant under S. 835 of the Civil Procedure Code, 
F a regular suit by the claimant to establish title is not governed 
by Art. 11 of the Limitation Act and is not barred, if not 
brought within one year from the date of the order. 


Where the executing court in investigating a claim under 8, 335, 
C. P. C., did not take any evidence, but only referred to the 
decision in a case of criminal trespass and an order on a claim 
petition presented by a predecessor in title of the plaintiff, 
and without saying that on the strength of the two documents 

` Gt formed a definite opinion as to the respective claims of the 
parties concerned wound up the order ‘with the words “Under 
these circumstances, I think it is useless to hold a summary. 
inquiry as to the present possession of the land”: 


Held, that the reasonable construction of the order was that 
tho court for some reason or other declined to deliver a decision 
on the claim submitted for its consideration. j 


Alwar Iyengar v. Zellevegar ... isi ih ee re a 


—, Ss. 365 and 366,—Death of appellant— 
Two out of four representatives substitute for appellant—The other 
two made respondent after time—Abatement—Limitation Act, Art, 175- 
A—Hindu Law—Mortgage by widow—Suit after her death—Money 
advanced to discharge prior debt of widow— Binding character of debt— 
Inquiries. 


15. 











All the-legal representatives of a deceased appellant should, if 
possible, join in the application to the court to be made parties 
in place of the deceased. But if, by reason of the ignorance 
of the existence of other representatives or of the unwilling- 
ness of some of them to join in the application or of the bond 
fide belief, on the part of some, of exclusive title, or for any 
other like eause they are not able to join, those who agree 
may apply, within the period limited by Art. 175-A of the 
Limitation Act, to be made parties so as to save the proceed- 
ings from abatement under 8. 366, C. P. ©. 


Bhikaji. Ramachendra v. Purshotam, I. L. R., 10 B., 220, and 
- Ghamandi Lal v. Amir Begam, I. L. B., 16 A., 211, considered, 
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In a suit%rought after the death of a widow for the recovery of 
money due upon a mortgage executed by her for the purpose 
of discharging a debt created by herself: 


Held, that the lender was bound to make some inquiries as to the” 


$ origin and character of the debt, for the discharge of which he 
. was advancing money, and that if such inquiries would have 
shown that there was no debt, or at all events no such debt as 
. would bind a reversioner, the creditor could not recover the 
money from the persons on whom the property has devolved. 


Musalareddi vy. Ramayya See ove = wae as 


—, S. 444,.—Minor—Guardian ad litem—Eze- 
cution—Order agaist minor without guardian, invalidity of—-Appli- 
cation by minor—Practice. 





16. 





: Ap order for execution passed against a minor without a guar-. 


dian ad litem is invalid; and when it is brought to tHe notice 
of the court that an crder passed by it is invalid for want of a 
guardian to represent the minor’s interest, the court should 
immediately discharge the order. 


Cherianujan Thirwmalpad v. Kararnamalpad Tre mee 
Compromise :—See Cıvıl Procepure Cone (5a). 
deed :—See REGISTRATION Act (1). 
Condition, Precedent :—Sce Morreace (1). 
Construction :—See Evipence Act (2). 
- :—See Monraacr (1). 
“———-—— of decree,—See C1vit Procenunn Cope (7). . 


1,—_-- of document. —Description—Lease—M ortgage— 
Authority coupled with interest. 


The question of the nature of a document, whether it is a lease 
or mortgage, &c., must be determined not by reference to what 
the document describes itself to be, but by reference to the 
provisions of the whole instrument. 


Where the defendant was put in possession of the ‘property by 
the plaintiff under an instrument which provided that the 
defendant should manage the property for a space of 18 years 
and pay himself from the income thereof any advances'that 
he might make to the plaintiff or on his behalf, but that the 
defendant’s heirs should have no manner of right to the pro- 

. perty and that at the end of the contract the defendant should 
account for the moneys that had come into his hands, 


Held, that the document wag neither a lease nor a mortgage but 
an authority coupled with an interest, that accordingly the 
power could not be revoked, and that the suit for account, 
which depended upon the validity of the revocation, was not 
sustainable. 


Kongatti Villia Nayar v. Subramanian Pattar” s eee Ma 























counterpart, admissibility of. 
In a suit to redeem certain lands from mortgage, a copy of tha 
document from the Registrar’s Office was tendered as secon- 

dary evidence of the deed of mortgage. Along with this 
another document was produced which was an exact copy of 

the mortgage document and the entries therein with this ad- 

dition that the mortgagee finally signed the document which 

was designated a ‘‘Maruppattam.”’ This was written on a 
stamp paper of the same value as the mortgage but was not 
registered. The Court of First Instance allowed the plaintiff 





2. Counterpart—Copy—Unregistered 
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to redeem the plaint lands on payment of the amofht men- 
tioned in its decree, The Oourt of Appeal held that this 
latter document was a counterpart which was primary evi- 
dence against the mortgagee but’ that it was inadmissible for 
want of registration and dismissed the plaintifi’s suit. 


Held, that the snit was wrongly dismissed and that the plaintiff 
should have been allowed to redeem on proof that the lands 
were comprised in the mortgage. è . 

Per Subralunania diyar, J.; —The document was not a counter- 
part, because not only the provisions of the mortgage-deed but 
also the signatures of the mortgagor and other entries which 
would be altogether out of place jin a counterpart had been 
transcribed into it. It was only a copy awknoWedged to be 
correct by the mortgagee. Therefore secondary evidence was 
admissible. 


Per Moore, J.:—The document was counterpart and was inad- 
missible as evidence of mortgage. But it was admissible to 
show under what title the defendants entered into the lags. 
Since on the evidence of the document the defendant entered 
into the lands as mortgagee and there was no evidence of any 


subsequent assertion of absolute title, the defendants could - 


not claim title to the properties by adverse possession. 


The plaintiffs having established their title as jonmis might, 
therefore, recover the lands subject, however, to the payment 
of. the sum of money admitted by them in their plaint to be 
due to the defendants. 


Parameswaran Namburipad v. Ammuni Nair a os bee 


Construction of order :—See CIVIL PROCEDURE Copz (14). 


Contract Act, S. 25, cl. 3.—Promise in writing to pay barred debi— 
Knowledge of bar—Intention to create a fresh obligation—Proposal— 
- Acceptance—Identity of debt. 


In order to satisfy the requirements of S. 25, cl. 3, Contract Act, 
a document need not show any intention of creating a fresh 
obligation in consideration of the barred debt; nor need the 
debt be known to te barred®t the date of the document. 


The proposal and the acceptance need not both be in writing. 
A proposal in writing if accepted before the date of the suit 
will satisfy the terms of the statute. 


The amount of the debt need not be mentioned. It is enough 
if the debt is mentioned in such a way as to be capable of 
identification. 


Where a document which was relied®u in answer to a plea of 
limitation, as containing a promise to pay the barred debt and 
giving a fresh starting point of limitation ran as follows: “In 
your letter, dated the 24th March 1898, you said that the 
Kattubadi from Fasli 1800 to 1307 was in arrears and that the 
game should be sent through the peon. There are no collec- 
tions now. I shall send by the end of Vaisakha month. 
Please to consider ” :— . 


Held, that the document satisfied the Contract Act, S. 25, ol. 3, 
and that the plaintiff had three years for the date of the docu- 
ment within which to sue. 


Varadaraja Appa Rau v. Suryaprakasa Raw Pe wis 


Gonrt Fees :—See TRANSFER OF PropERTY Act (2). 








Act, S. 28 :—See LIMITATION Act (8). 


Counterpart :—See CONSTRUCTION OF DOCUMENT (2). 
Covenant :—See TRANSFER OF PROPERTY Act (6). 
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Co-widows :—Ste Hinpu aw (4): 

Damages, action for :—See Cause or ACTION (1). 

2. ——~-—— :—See Linrraeion Act (4). 

Decree :—See Hvipency Acr (1). 

*--—-. : See Cryin Procedure Cope (2). ; 

1. District Board’s,Act IV of 1884 (Madras) $, 180, 


cl. 5—Building pyal—License from Municipal Cowncil—Bench of 
Magistrates—Some not present throughout the trial—Irregularity. 
“Under 8. 180, cl. 5 of Madras Act IV of 1884, it is an offence to 
build a Pye without a license from the Municipal Counvil 
therefor, b¥ore mx weeks have elapsed from the date of the 
application for the license. i 














Where oniy three ont of six Magistrates constituting a Bench 

s were presen? throughout the trial, while the other three heard 

«only the defence and’ came to the same conclusion as the 
fotmer three. 


Held, that as the question raised in the case was one of law and 
was rightly decided, the irregularity was not such as to vitiate 
the whole proceedings and that the appeal should be dismissed 


Ramasami Aiyar v. Ambalavana Pillai rr cet 


———, $s. 180, 263.— 


License for building with thatched roof—Illegal refusal of sunction— 
~ Building with tiled roof. 


Where an application to the Municipal Council for a license to 
erect a building with thatched roof was refused under a misg- 
apprehension that the land on which it was proposed to build 
was public land and six weeks after the date of the application 
the applicant erected a building with tiled roof: 

Held, that sanction was illegally refused and that a roof having 
been mentioned in the application, the mere change in the 
material of the roof did not make the building substantially 
different from that applied for; so as to constitute an offence 
under S. 180 of Act LV. of 1884. 

Subrahmanya Atyar v. Asirvadam Pillai... sir 


Enfranchisement,—Sece Inam Lanps (1) (2). 





on 














š — »—See SERVICE INAM (4). 
Estoppel.—sSee LixıtaTion Acr (8): 
2. ———See Guarpian and Wens Acr. 





— by conduct.—see Cryin Procepore Cobe (3). 
Evidence—Unregistered receipt, admissibility of, in proof of discharge 
— Secondary evidence of payment. ‘ 
Even though a receipt may have the effect in law of extinguish. 
ing @ mortgage, it is.primarily only evidence of payment and 
need not be registered in order to be admissible in evidence, 

Where a document purporting to extinguish a mortgage is, for 
want of registration, inadmissible as proof of such extinguish- 
ment, it is still admissible as evidence of payment. 


Oral evidence may be adduced in proof of payment though a 
receipt alleged to have been given for it is not produced in 
Court. . ar 


Appammanayuralu v, Ramanna tse tes 
See REGISTRATION Act (1), 
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1, Hvidence Act, 8. 44—Decree—Fraud—Administration oP estate— 
Share not allotted—Purchase of distributive share in specified proper- 
ties—Suit for partition—A dministration—A ction. 

John Arivanandam, a native Christian, died. intestate in April 
1884 leaving a widow Sarah, a son and a daughter. Letters 
of administration were issued to Sarah and the son in January 
1885. But Sarah disappeared from that time and was not 
heard of since. In January 1885 the plaintiff brought Civi} 
Suit 2 of 1885 on the Original Side of the High Court against 
Sarah upon a promissory note alleged to have been executed 
by her and obtained an ew parte decree in the same month. In 
execution of the decree the plaintiff purchased the one-third 
share of Sarah in the properties ¢f John Arivagandam, The 
present suit was brought by the plaintiff dvainst the daughter 
and the daughter-in-law of John Arivanandam and their 
alienees for partition and recovery of Sarah’s one-third shate 
in the properties of John Arivanandam. Before the date of 
the present suit Arivanandam’s son had died and the daughter- 
in-law had obtained letters of administration to the estate 
of Arivanandam. Neither the son nor the daughter-in-law had 
completed the administration of the estate of Arivanandam, 
In answer to the present suit the defendants contended inter 
alia that the decree had been obtained fraudulently without 
notice to Sarah, that the promissory note had not been exeouted 
by Sarah and bad no consideration that Sarah was not alive 
at che date of the execution sale, that the decree and execution = 
proceedings were therefore nulf and void, and that the estate 
not having been administered the suit for partition was unsus- 
tainable. . z 


Held, that a party to a decree or his representatives can as de- 
fendants in a subsequent suit impeach the decree on the ground 
of fraud. 

Held, also, that before the distribution of an ostate by the admi- 
nistrator and the allotment of shares to the next-of-kin, a 
next-of-kin is not entitled to maintain a suit for the recovery 
of any specific share or for partition and can only bring a suit 
for administration making all persons interested in the estate 
parties to the suit. 

Srirangammal v. Sandammal ciroen Uae oes von a 

S. 92—Documents—Construction—Mortguge by condi- 

tional sale—Sale with a condition for re-purchase. ` 

Instruments creating a mortgage by conditional sale executed 
after the date of the Privy Council decision iu Thumbusami v. 
» Hussain, I. L. R., I. M., 1, and before the Transfer of Property 
Act came into force should be conftrued with reference to the 
law laid down by the series of decisions of the Madras High 
Court beginning from 1858 and not according to the strict law 
prevalent in India before 1858 and approved by the Privy 
Council in the decision above mentioned. The contract of 
mortgage so created does not, therefore, perfect into an abso- 
lute sale on the breach of the condition for repayment but still 
continues a mortgage, subject to the mortgagor’s right to 
redeem within the period of limitation prescribed therefor. 


Where from a sale deed and a deed of defeasance taken together, 
“it was evident that there was an outstanding recoverable debt 
between the parties, and that the possession of the properties 
was to continue in the transferrer and not to pass to the trans- 
feree and the consideration for the contract was recited to be 
an existing debt and not a price settled: 


Held, that the documents together constituted a mortgage by _ 
conditional sale and not a sale with a condition for re-purchase. 


388 
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Exchange :—See TRANSFER or Property Act (6). 
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e 
Held, also, Phat having regard to S. 92, Evidence Act, a registered 
instrument cannot be cancelled except by another registered 
instrament. Umedmal y. Motiram, I. L. R., 2 B., 647, approved. 


Ramayya v. Krishnamma iat 


è Exclusion from inheritance, what amounts to:—See Hinpv 


Law (8). . 


Execution :—See Crvit Prdcrpure Cope (9) (16). 





—— :—See Limitation Act (11). 


——--—— Purchaser :—See Civit Procepuru Conr (12). 

Ex parte decree, finglity, of :—Sce Civit Procepurs Cope (4). 
Foreign Instrament.—See Stamp Act ( ). 

Poreign jedgment.—sSuit ugon— When such suits allowable. 


> A guit upon a foreign judgment will not lie unless it is for an 
accertained sum of money. ; 
Sadler v. Robinsan, 1 Camp., 258, followed, 


Sidney Smith v. Coelho i f 


Forfeiture.—See Luasx (2). 








—See MALABAR Law (1), 


Fraud.—See Eviprnex Acr (1). 





, meaning of—See Crvit Procgpune Cone (8). 


Gift to wife.—See Hinov Law (5). 
Guardian ad litem.—See Crvi, Procepure Cope (16). 


1. 


—~— and Wards Act, VIII of 1890, Ss. 7, 52—Decla- 
ration of guardianship, what—Representation—Hstoppel. 


The acknowledgment by a District Court that a person is the 
guardian of another is a “declaration” of hig guardianship 
within the meaning of S. 7, Act VIII of 1890, and the age of 
majority in such a case is 21. 


Thiruvengadamier v. Periasami Tevar ave vee vee 


oon 





—~,8s. 29 and 30—Mortgage of minors estate—Voidability 
of mortgage. 
A mortgage of a minor’s property executed by a guardian with. 
out the sanction of the Court is not void, but only voidable, 
° Where a guardian mortgaged a minor’s property for the purpose 
of clearing off antecedent debts binding on the minor’s estate, 
and the minor wished to awid the mortgage. ; 


Held, that he could not avoid the mortgage without restoring 
to the mortgagee the benefit that he had received thereunder. 


Sinia Pillai v. Munisami Aiyar 


Hereditary Office :—See Linırarion Acr (5). 


1. 


Hindu Law :—See Civiu Procepure Cons (15). 


————— Adoption—Several wives—Association of one in the 
act of adoption—Death of adopted son—Relative rights of the mothers. 


It is competent to a person to associate any one of his several 
wives in the act of adoption. Thereupon that wife becomes 
the mother of the adopted bey and is entitled to succeed to 
him on his death in preference to the others who stand to him 
in the relation of step mothers only. 


. Annapurni Nachiar v. Forbes 
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~~ ~~~ —— Adoption—Adoption of an only son, validity of. 


The adoption of an only son is valid according to the Hindu Law. 
And in the absence of any express prohibition by the husband 
the widow can validly adopt an only gon, 

Sri Balusu Gurulingaswami v. Sri Baluswu Ramalakshmamma ... 6 


— Co-widows—Partition among co-widows—Right of. 





survivorship. 
Co-widows may, by express agreement between themselves, put 
an end to their right of survivorship. 


Ramakkal vy. Ramasami Naikan Wd “eg ‘ 101 





——— — Gift to wife—Nature of the estate given—No evidence 
—Presumption. ° 


There is no presumption of law, that until the contfary is proved * 
a gift to wife is of an absolute estate. .` 


Sri Braja Kisora Devu y. Sri Kundana Devi Patta Mahadevi ... 157 





Joint family—Suit by one member when allowable 
—Payment to another—Discharge. 


A member of a joint Hindu family, in whose name a document 
has been executed, can maintain a suit without joining the 
other members as parties, if there is nothing in the face of the 
document to show that the debt is one due to the family. 


And a payment made to any member other than the one to whom 2? 
the document was executed will not generally be a valid 
discharge. 


Adaikalam Chetty v. Marimuthu 


eee vee zg vee 81 


— Joint Hindu family—Bond executed to one member 
——Payment to him—Discharge. 7 


Where a debt due to a joint undivided Hindu family stands in 
name of one member, he is primåô facie the person entitled to 
collect the debt; and a payment made to him without notice 
of any exclusive interest subsequently acquired by the other 
members validly discharges the debt. 


Ramasami Chetti v. Manikka Mudali 








tes es see dii 155 


—— Joint undivided family—Eaclusion—Adverse posses- 
sion—Burden of proof—Exclusion, what amounts to. 








e . 

When a member of a joint undivided Hindu family is refused a 
share of the family property on the ground that he has been 
excluded from its enjoyment for more than the statutory 
period, the onus of proving exclusion is on him who sets it up 
and mere absence elsewhere is not sufficient proof of such 
exclusion. ` 


one aes wee vee toe 129 


Joint undivided Hindu family—Morigage executed 
in favour of one of the members—Suit on the mortgage By that member 
~—-Non-joinder, 


Machiraju v. Simhachalam se. 





Where the contract is made with a member of a joint undivided 
Hindu family, he can sue upon it without joining the cther 
members, though the contract was really entered into for the 
benefit of the family. 


Ramanwa Ohariar v. Srinivasa Chariar... oss oon aes 103 
6 
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10. —— S —— Majintenance—Separate property of father-in-law 
in the hands of his wife—Self-acquisition. 
The property which a father-in-law has acquired from his mater- 
nal grandfather is not so exélusively his, as to disentitle a 
daughter-in-law to maintenance out of such estate, 


Semble: The obligation of a father-in-law to support his 
daughter-in-law ‘out of his self-acquired properties, though a 
“moral one during his lifetime, Becomes legal after his death 
and a8 against the property in the hands of his heirs ; 





and a devisee of the father-in-law is in no better position than - 


the heir. 


Rungammal v. Qllampal +) wai nee vis See ro 
11, --—~———— Possession of women, nature of —Adverse posses- 
"sion—Suit By reversioners—Alienation by person in adverse posses- 
sion of limited interest. 

Where a woman takes possession of an estate which she is not 
entitled to take as an heir, her possession is not that of a 
qualified owner under the Hindu Law; itlies on the party who 
affirms that it is, to show that when she took possession, she 
did so claiming only a limited estate. 

Lachhan Kunwar v. Momorath Bingh, I. L. R., 22 C., 447, referred 
to. 

On the death of S. in 1883 his brother’s daughter-in-law took 
possession of the estate, his brother’s son having pre-deceased 
him. ` It was found that she took possession, claiming only a 


` widow's estate in. the property. On her death in 1885, the . 


plaintiff—reversioner of S—sued in 1894 to set aside certain 
atienations made by her during her lifetime. 


Held, that the suit was not barred by limitation. 


Bapanayya v. Peddichalamaiya os z si ʻi 


— Manager— Debt for family p purposes. 

Where a manager of a joint family borrows for family purposes in 
his capacity as manager and spends the money borrowed on the 
family, the other-members of the family are liable to pay the 
debt only to the extent of the family estate. They are not 
personally liable so’ag to entitle the creditor to proceed against 
their separate properties, if any. 

Chelamayya v. Varadayya ... se te ses one 

Manager—Power to refer to ärbitralión. 

The senior members of a joigt Hindu family can bind the junior 
members by arbitration proceedings carried on by them in 
good faith. 

Jagan Nath v. Mannu Lal, I. L, R., 16 A., 231, referred to. 

Chinna Poochiammal v. Ganga Naicker  .., si zi wi 

———.—— Personal debt of the father —Decree—Ezxecution 

against divided son—Son’s liability. 

Under the Hindu law, a decree obtained against the father can- 
not be executed against property in the hands of a divided son, 
unless it can be proved that the partition was made with a 
view to defraud or delay the creditors. 

Krishnaswami Konan v. Ramaswami Atyar es 
Widows estate,—Waste—Quarrying siones Redon. 
sioner’s right to object—Hindu widow, status of. 

The position of a Hindu widow is not that óf a mere tenant for 

life of the English Law. Neither is she a trustee accountable 








12. 








13. `° 





14. 








15. 
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for the management of her property to the heirs of hor hus- 

band. The quarrying of stones on land within proper limits 

is à mode of enjoying the land gnd is not a conversion of the 

corpus of the estate. Where money is realised by granting a 

lease for quarrying on the estate of a widow, the money 80 

realised. by the lease does not form part of her estate in which $ 
the reversioners have an interest, but is only the profits of her ` 
estate over which she has absélute control. e .. @ 


Page. 


Subbareddi v. Chengalamma . es cei see wis | 9 


16. ———_——— Widows mainténance—Personal undertaking to pay 
by one member of the joint Samily— Subsequent partition—Olaim by the 
person to be exonerated from his undertaking. ld 


Where a member of an undivided family to which property had . 
passed by survivorship on the death of a member of the family,” 
personally undertook to pay the maintenance of fhe widow of . 
the deceased, he cannot be exonerated from his liability to paye 
any part of the maintenance by reason of a subsequent parti- = 
tion among the different members of the family. The proper 
course is to make the widow entitled to maintenance a party to 
the partition and to make a provision for her in the course 
of that suit. 


Tulasamma v. Venkatasami... or BE ess vi ee 310 


-— See WILL, 








17. 
1. Inam lands.—Enfranchisement—Adverse possession—Limitation, eh 3 
Tho Government can enfranchise an inam land so as to confer a 


valid title on the Inamdar, unless any other person has acquired 
a right to it by adverse possession for more than 60 years. 


Adaikalam Katha Nadan v. Kandasamia Pillai... sepr “Roy 141 


2. —- — Enfranchisement—Lease, validity ef= Be VI of > ws 
1881—Finality of decision by Revenue Oourts. - 


Where land forming a Service Inam-under Reg. VI of 1881 had , em 
been leased prior to its enfranchisement and the Deputy Col-* ' 
lector had decided that the lease was valid, 


Held, that the Civil Courts could not, in a suit subsequent to 
the enfranchisement, go behind the decision of the Deputy 
Collector. Lé 





Rangiah v. Narayanappa sae nee sis ose nee see 18 


Irregularity :—Sce Disrnict Boarps Act fh. 
- :—See REVENUE Recovery Act ( ). 


1. Tuxisdiction.— Agency Court—High Court—Appellate jurisdiction— 
Right of the High Court to transfer a suit from Agency to District TEn 
Court—Charter Act, 8. 15. 


Within the meaning of S. 15 of the Charter Act, ‘the High Court 
has appellate jurisdiction over the Agency ‘Courts, and the 
District Court is a Court of jurisdiction equal to that of the 
Agency Court. The High Court may, therefore, under the 
said section, transfer a suit from the file of thé Agent’s Oourt 
to that of the District Court. 


Per Curiam: [Section 4 of Act XXIV of 1839 which aathoriaoa 
the Government to make rules for guidance of Agents does 
not preclude the High Court from making rules under section 
15 of the Charter Act to regulate the praotide and l proceedings 
of the Agent’s. Court. 
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The Governor in Council is not authorised by section 4 to consti- 
tute any other Appellate Court than the Sudder Court, and 
therefore Rule 22, which proyides that an appeal shall lie to 
the Governor in Council in the circumstances mentioned there- 
in is ultra vires and illegal.] 


Vikram Deo v. Papayamma ... feo 


2.———s—— Agency Cowt—Suits of the balue of less than five thousand 
rupees—Practice. 

Though there is no provision in respect of Agent’s Courts similar 
to S. 12 of the Civil Courts Act, the Agent’s Court is one of 
unlimited jurisdiction anq can entertain a suit of the value of 
less than fi tho#sand rapees which is primarily cognisable 
by the Divisional Assistant. 


But in a case where the suit which can be entertained by the 
` Divisional Assistant has been improperly instituted before the 
Agent, the Court may refuse costs since thereby the unsuc- 


y cessful party is put to the trouble of a costly appeal to the 
High Court or the Governor in Council. 


Behara Gowrachendra v. Vikrama Maharaja Deo ,.. 





See Civin PROCEDURE Cope (11). 
4.———-—_—_—- See Runt Recovery Acr (1). 

See REVENUE Recovery Act, 
Jury, charge to the.— Practice—Misdirection. 


`~ ` The duty of a Judge in charging the Jury is to put the facts 
before them in a simple and natura] manner and not to suggest 
far-fetched and improbable explanations as being possible 
explanations of facts. 


Khizhakedath Unniram v. The Queen fe 
Kanom :—See MALABAR Law (1). 
Kanom, nature of :—See Morreacz (2). 
Kurnam, dismissal of, by Zamindar :—See Rec. XXV or 1802. 
1. Lease :—See Rent Recovery Act (2), 


5.—_- 





2.———- Forfeiture—Lapse of time. - 


Even when the grantees under a deed of grant have alienated 
property contrary to its provisions, where long time has 
elapsed without the grantors taking any steps, and as the result 
of the various alienatio®s property has again vested in fbe 
original grantees, Courts will not give effect to forfeiture 
clauses in the grant. a 


Ramanna Prabhu v. Srinivasa Gadiyara 


Legal Practitioner’s Act, Ss. 31 (a) (b) and 32 :—See Rer- 
cious ENDOWMENTS Act (1). 


Lessor and lessee,—Ezecution-purchaser from lessee—Ignorance of 


lease—Privity of estate—Liability for rent—Mesne profits. 


A purchased the undivided 3th share of a coparcener in a Hindu 
family and let it on lease to the person himself. B purchased 
the same property in execution of a decree against the copar- 
cener in ignorance of the limited character of his interest in it. 
In a suit by A against B and the members of the family for 
the recovery of 4th of the properties and mesne profits: 


Held, that A was entitled to a division and delivery of the 4th 
share of the properties, that there was no privity of estate be- 
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° 
ween A and B, and that, therefore, B was not liable to pay rent 
to A, but that B was Liable to pay mesne profits on the portion 
of the lands in his possession that might fall to the plaintiffs 
o share on partition. % 


Nanu Iyer v. Tulasi Vandayan an aes 


Letters of Administration,—Limitation—Delay. 


There is no period of limitation prescribed forean application fof 
letters of administration. Gnanamuthu Upadesi v. Vanakoil 
Pillai Nadan, I. L. R., 17 M., 379, followed. 

_he executor, under-the will of one M., dated December 1875, 
died in June 1885 without having éompletgly adginistered the 
estate of the deceased. M.’s son, the residuary legatee, took 
possession of the estate and subsequently sold a house to one 
M. S. 5. At the request of this M. S. S., and in order to confer 
on him a valid title to the house, M.’s son applied to the High 
Court for letters of administratiom limited to the part of the 

: estate left unadministered by the executor. This application 
i was made on the 21st October 1898. 

Held, that tbe applicant was entitled to the letters limited to the 
unadininistered part of the estate and that there being no 
period prescribed by the Statute of Limitations for an appli- 
cation of the kind, the delay of [3 years did not disentitle him 
to the grant of ‘letters of administration as prayed for, 
especially as the object seemed to be merely to confer valid 
title upon the vendee. 


Thiruvengada Naicker v. Mahomed Saliah Sahib .. ez tes 
License, Municipal :—Sce District Boarp’s Acr (1). (2). ~ 


Legal Practitioner’s Act, Rules 31 (a), 810) and 32.—See 
RELIGIOUS ENDOWMENTS AbT (1). 


Limitation:— See Reisrration Act (2). 
2.———— -—— See (8). 
See INAN LAND. 
~— —-—__— Art, 11.—Sce Civit Procepurs Cove (12). 
Art. 11.— Claim under 8. 335, O. P. C.—Rejection— 
Regular swit—Period of limitation. 
Where a claim under S. 335, C. P. C., bas been disallowed by 


3.——— 











the court, a regular suit to set aside the order and to establish ~ 


the right of the claimants is Sugh th by Art. 11 of the Limi- 
tation Act, and must be brought within one year from the 
date of the order. 


“Mahamod v. Ayyappan ves vee see a oe we 


B. 14.—Misjoinder—Estoppel—Oourt Fees Act, 8. 28— 
Stamp deficiency, payment of-—Devolution of Moplah's property. 


When several members of the Mahommedan family join in one 
suit for partition the suit is not bad for misjoinder. 


Where the defendants tock exception to the plaintiffs’ suit on 
the ground of misjoinder and the Subordinate Judge errone- 
ously dismissed the plaintiffs’ suit and the plaintiffs severally 
brought suits on the same claim: held, that the defendants 

- were estopped from setting up the illegality of the Judge’s 
order and that the plaintiffs were entitled to deduct the time 
occupied by them in jointly prosecuting their claim “ dili- 
gently and in good faith.” Venkati Naik v. Murugappa Chetti, 
I, L. R., 20 M., 48, relied on, 





—— 
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Where the several plaints presented anew were not stamped 
properly and the plaintiffs tuok credit for the stamps paid by 
them on their joint plaint, ang the Munsif first admitted and 
filed them without objection, but subsequently demanded addi- š 
tional stamps which were paid forthwith but after the claim 

`. was barred. `” di 


Page, 


Held :—Per Subrahmania Aiyar, J-~-Though the deficient stamp 
“vas levied only*after the period of limitation, the plaints 
must be held to have been filed on the day on which they 
were really put in and not on the day on which the deficiency 
was levied. Chennappa v. Raghunath, I. L. Re, 15 M., 29; 
Putcha Saheb v. Sub-Collectar of North Arcot, Iv L. R., 15 M., 78 
followed ; V&rkatfmayya v. Krishnayya, 1b. 20 M., 319, 


A doubted. . 
Per Davies, J.—The plaints.having been admitted and the Court 
. having calledeupon the plaintiffs more than a year later to 


Ray the deficiency in the ‘stamps and such order having been 
complied with, the proviso to S. 28 of the Court Fees Act 
applied and the plaints became on payment of the deficiency 
“as valid as if they had been properly stamped in the first 
instance.” Venkataramayya v. Krishnayya, I. L. R., 20 M, 319, 
distinguished. i À , 

In the absence of proof of any custom to the contrary, the law 
applicable to the devolution of a Moplah’s property not held 
by him as a member of a tarwad subject to the Marumakka- 
tayam law is the Mahommedan law. 


` Kalla Pudia Vitti! Assan v. Kunhi Pathumma ; “id 37 


4. Art, 23.—Malicious prosecution—Suit for damages— 
Starting point of limitation—Acquittal—Application for revision— 
Order thereon, ae 

Under Art. 23 of the Schedule to the Limitation Act a suit for 
damages for malicious prosecution should be brought within 
one year from the date of acquittal; and when a revision _ 
petition is preferred and dismissed, there is no fresh startin 
point, and limitation will not commence afresh, ss 


Mutyala Naraiya v. Boda Seshaiya’ ... owe äs ie oei 183 


Arts. 36, 120.—Hereditary ofice —Profits thereof, suit 
for—Limitation—Civil Procedure Code, 8. 211—Mesne profits. 

e Where the possession of a person against whom a suit is brought 
for recovery of possession is not totally wrongful, but under a 
colour of right, no claim for mesne profits can be made under 
8, 2i1, 0. P. ©. And a sibsequent suit for the recovery of 
mesne profits is not barred by res judicata. . : 

A suit for the recovery of profits of a hereditary office wrong- 
fully withheld is governed by Art. 120, 
Subbier v. Ranga Atyangar ... rl ine ‘ 


Arts. 49 and 145.—Deposit of jewels—Demand and 








N 


5 








163 








6.- 
refusal. 
In cases of deposit of moveable property, where there has been 
a demand and refusal, a suit for the recovery of the article . 
deposited will not be governed by Art. 145 of the Schedule to 
the Limitation Act but by Art. 49 and will be barred, if not 
brought within three years from the date of the demand and 
refusal. . 
Ramakrishna Reddy v. Panaya Goundan N.e un ae ae 51 
— Art. 113,—Sce TRANSFER or PROPERTY Act (6). 


8,——-——- Art. 118.—See Orvis PROCEDURE Copx (8). 
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Act XV of 1877, Arts, 124, 134, & 144. 


—Trustee—Alienation of trust properties—Suit by successor to recover 
the properties for the trust—Limitation. 

Where the trustee of a religious “endowment has alienated pro-- 
perties belonging to it and his successor brings a-suit to 
recover the properties for the endowment. the fact that the 
plaintiff's predecessor neglected to perform the charities and 
the purchaser from him perférmed it regularly will not make, | 
the alienation one of a hereditary office, so as to bring the 
suit within the scope of Art. 124 of the Limitation Act. 


Where a purchaser from a mortgagee or trustee has actual 
knowledge that his vendor was in possession of the properties 
only as a mortgagee or trustee, the Article of tye Limitation 
Act applicable to a suit to recover the properties is not Art. 
134 but Art. 144, Radhanath Doss v. Gisborne, 14M., 1 A. 1; 
Muthu v. Kambalinga, I-L. R., 12 M., 316; and Pandu v. Vithu, 
I. L. R., 19 B., 140, followed. 

Under the rulings of this High Court, the possession of a par? 
chaser of trust properties from the trustee does not become 
adverse to the trast till the date of that trustee’s death.. 
Mahomed v. Fag ieee I. L. R., 18 M., 277, and Vedapuratti 
v. Vallabha, I. L. R., 13 M., 402, followed. 


. Ambalavana Desigar v. Bappu Row Jagadap ` ... tee ise 
10.——-——_ Art, 175 A :—See C1vit Procepuzz Cone (15). 
11 Art, 179 :—Suit against several—Appeal by one— 

Evecution of decree—Limitation—Starting point, 


On the 81st March 1891, a decree was passed directing the pay- 
ment of Rs. 1,523-2-0 by the first defendant and the sale of 
the mortgaged properties on default. The second defendant, 
son of the first, was made personally liable for costs. The 
second defendant appealed to the British Court ontbe ground 
that his share of the properties should not have been made 
liable for the debt. The District Judge remanded the case 
for disposal upon the merits so far as ‘the claim against the 
second defendant was concerned. The District Munsif passed 
a revised decree which was confirmed on second appeal on 
February 22, 1897, with some modifications. The first defend- 
ant was no party to any of these proceedings. On August 7, 
1897, the plaintiff applied for execution of the decree. The 
first "defendant contended that the only decree executable 
against him was that of the 31st August 1891 and that the 
application was therefore barred. 

Held, that by the appeal preferred by @he second defendant, the 
decree against the first was imperilled and that’ limitation 
began to rur only from the 22nd February 1897, Then the final 
appellate decree was passed, 

Obiter :—The language’ of Art, 179 is dew and postpones the 
starting point of limitation tothe date of the appellate decree, 
whether the appeal i is by all the parties or by only one or some 
of them. The ‘imperilling’ test is opposed to the plain lan- 
guage of Art. 179 and should not be allowed to disturb the 
starting point of limitation. + 


Veeraraghava v. Ponnammal...°. ue eae Ae wee ieee 
Liquidated damages :—-See See 
Madras Act I of 1876,—Partition—Alienation. 
Partition among the members. of a family i is not an alienation 
inter se. - 
Venkatakrishna Rao v. Venkata Taiga Rao es eee 
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Mahomedan Law,—Gift by husband to wife—Gift for consideration 
or Hebabil Ewaz possession. 

A gift by a man to his wife is no exception to the general rule 
of law that to constitute a valit gift actual possession or such 
possession of the thing given, as the nature of the case will 

. admit, should pass to the donee. H. M. Azim Unnissa Begum 
v. Olement Dale, 6 M. H. C. R., 455, referred to. 

Where a gift wasenade by a Mahomedan to his wife in con- 
sideration of the wife releasing her claim to dower: ` 

Held, that it was a gift for consideration or Hebabil Ewaz known 
to the Mahomedan Law and that it was valid even without 
transmutation of possessian. I. L.R., 2 C, at 197, followed. 


Mahomed Esup® Ravuthan v. Pattamsa Ammal ... 
1. Maintenance :—See Cvit Procepure Cov (10). 
2.——— ——————-See Hindu Law (10). 


3.———- +_--—, suit for :—See Maranar Law (12). 

4, —— ——— of widow :—See Hinu Law (16). 

1. Malabar Law.—Kanom—Waste—Forfeiture—Repayment of kanom 
amount, . 


According to the custom prevailing in Malabar, wilful and 
extensive waste committed by a kanomdar is a sufficient ground 
for the forfeiture of the kanom. 


Where a kanom is so forfeited.on the ground of waste, the 
Kanomdar does not lose his right to recover the kanom amount 
or any renewal fees that he might havo paid to the owner 
of the land. Raman Nayar v. Kandapuni Nayar, 1 M. H. 0. Re, 
445, and Mayavanjari Chumaren v. Nimini Mayuran, 2 M. H. 
C. R., 109, referred to. 


Mallarkandi Imbi Chetti v. Perumpulavil Narayana Menon 





2.— —-Suit for maintenance—Living away from the tarwad 


house—Civil Procedure Oode—Suit by mother and children for 
maintenance—Misjoinders . 


A mother and sons, members of a Malabar tarwad, residing 
together, may maintain a joint suit for maintenance. 

The fact that a woman now and then visits her husband in his 
own house dees not amount to living away from the tarwad 


house so as to disentitle her to claim maintenance from the 
tarwad to which she belongs. : 


Raman Menon v. Ittimayamga 


3.—— —— :—See Crvin Procepure Cone (3). 


1, Malicious prosecution :—See LIMITATION Act (4), 
2.—. 

















Suit for damages—“ Malice,” what ? 


Where a complainant states completely and truly the facts 
which form the basis of his complaint, the fact’ that he 
misconceived the nature and extent of the crime committed by 
the accused, will not make the complaint other than bond fide, 
and the complainant will not, in an action for malicious 
prosecution, be liable to pay damages to the accused. 


Yachendrulu Varu v. Narayanasami Chetty 
Manager :—See Hinpv Law (18). 
Mesne profits :—See Lessor AND LESSEE. 
>> See LIMITATION Act (5). : 
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Minors :—See Crvit Procepure Copr (1). (16). 
,Mis-joinder :—See Limrtation Acr (8). 
2.— —— :—MALABAR Law (2). o : . 
-— of causes of action :—See REGISTRATION Act (8), 
Misrepresentation :—See AGENCY. 
Money had and received :—See Aezncy ( ). š 7 
Mortgage.—Alteration in material part—Suit for sale—Oause of action— 


Transferred right—Altered instrwment—Oondition precedent—Construc- 
tion of document, 


Where the material part of a mortgagé-deed ran as follows; ‘We 
shall pay you the said sum of Rs. 2,000 on the ord Séptember 1894, 
which isthe third year, or before that time, or on any other day 

. on which the security-deed is executed either by you or by any 

o - other person on property worth Rs. 2,000 andfree from all ° 
incumbrances whatever. If-within the said fixed date thp 
security is not furnished and the amount received you shall 
receive the;principal sum without interest for the period 
subsequent to that or the day on which the security is 
furnished,” and the document was altered by the mortgagee 
without the consent of the mortgagor by the insertion of the 
words “for the minor only ” at the end. : 


Held, shat the document was altered in a material part and that 
a suit upon the altered instrument would not lie, but that 
(O'Farrell, J., dis.) since the right to bring the properties to 
sale which became vested as soon as a velid mortgage was s 
executed might be said to have been the basis of the suit, the 
suit could be maintained and the instrument so far as it was 
unaltered might be received in evidence of the rights of 
parties, 


Held, piso (O'Farrell, J., dissentiente) that upon a proper construc - 
tion of the instrament the suit was maintainable without the 
previous tender of a proper deed of security. 


Per Subrahmania Aiyar, J.:—The execution of the deed of security 
is not a condition precedent to the payment of Rs. 2,000. The 
meaning of the terms is that the money should become uncon- 
ditionally due on the 3rd September 1894 and that payment 
of the money might be insisted upon even before that date if 
the security-deed is furnished earlier. The only penalty for - 
not giving security before the fixed date is that he should lose . 
all right to interest subsequent to that date. 


Per Moore, J. :—The execution of the deed of security is nota 
condition precedent to the maintenance of the suit, as the terms 
of the bond will be satisfied even if the security-deed in 


proper form is executed after the date of the decree in thig 
suit. 


Per O'Farrell, J.:—The execution of the deed of security isa 
condition precedent to the maintenance of this suit. As no 


proper security bond has,been tendered before the date of the 
plaint, the suit should be dismissed. 











Subrahmania Aiyar v, Krishnayyan... see vse eee weet 368 
21—.- - Kanom, nature of—Suit to recover kanom amount whether 
maintainable, ` 


A kanom, so far as it is a mortgage, is a usufructuary 
mortgage and not a combination of a usufructuary and a simple 
mortgage; consequently, no suit will lie for the recovery of 
the kanom amount. 


Viyathen Sreedevi v. Veerarayan ... . .., ane oe eee 108 
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“Mortgage by 8onditional sale :—See Evinznce Act (2). 
by widow ;—See Crvin Procepure Cops (18). l 
Mortgage of annuity :—See CIvıL Procraure Cone (10). 
Mortgage of minor's estate:—See Guarpian AnD Warps Acr (2). 
———-- —— voidability of :—See Gparpian AND Warps Act (2). 
N on-joinder :—See Hinpu Law (6) (9). 

--——- :—See Practices (2). 

Order absolute for sale :—See TRANSFER or PROPERTY Act (5), 
Parties :—See Rupen¥rron Svr. 

Partition :—See Evipence Acr, (1) 

v- : See Manhas Act I oF 1876, 





——e 











*among co-widows :—See Hindu Law. (4) 
Pattah.—See Rent Recovery Act (1), (2), (4). 


Penalty.—Liquidated damages—Promise to pay additional rent in speci- 
fied contingencies. 


In a deed of lease, the lessee undertook to pay the revenue due 
to Government, the interest due on a mortgage executed by the 
lessor, and 40 mudies of rice as rent to the lessor; and it was 
provided that if the lessee failed to pay any of these items in 

` time, he should pay an additional rent of 5 mudđies to the 
lessor. In an action by the lessor for the recovery of rent at 
the enhanced rate on the ground that the lessee failed to pay 
in proper time either the rent due to the lessor or the interest 
due to the mortgagee : 


Held, that the agreement to pay additional rent was not a penalty 


but liquidated damages and that the lessor was entitled to 
recover. Wallis v. Smith, 21 Ch. D., 243, referred to, and Lord 


Elphinstone v. Monkland Iron and Ooal Compuny, 11 A. C., 832, 


followed. : 
Ramanna Balkuraya v. Sankamma ae a) toe 


Practice.—Call for additional stamp—Bond fide mistake as to time 
granted—Delay. 


° Where the Vakil bond fide believed that the time granted for the 
payment of additional stamp duty was fifteen days whereas it 
was only a fortnight an@paid the money on the 80th April 
instead of on the 29th ; 


Held, that the Court had power to extend the time originally 
allowéd, and that in the, circumstances of the case, the time 
should have been extended and the delay excused. Chunni Lal 
v. Ajudhia Prasad, I. L. R., 19 A., 240, referred to, ` 


Subrahmanyam v. Ramaswamy 


Devasom-—Uralars—Parties to suit—Non-joinder, ` 


A suit by a Uralan of a Devasom without making the other Ura- 
lars parties is bad for non-joinder of necessary parties and 
should be dismissed, í 





A Uralan who wishes to bring a suit should invite tho other 
Uralars to join him as plaintiffs in the suit, and if they refuse 
to do so, should then join'them as defendants. 


Ashtamarti ve Raman Menon ass 
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Reversa! of judgment by the Appellate Cowrt—Re&sons for 





3. -—— 
the decision. 
. A Court of Appeal cannot reverse the judgment of the lower Court 
on mere suspicion of its iscorrectness, without positively satis- 
-fying itself that the decision is wrong. - 





Govindan Nair v. Cheruli Achan' ... dee a & aa ace 
4 — :—See JURY, CHARGE a THEe e e 
5. ———— :—See Crvin Courts ACT. 
6. ————- :— See CIVIL PROCEDURE Cope (16). 
7, ————— :—See JURISDICTION (2). i . ¢ 
8. —-——:—See RELIGIOUS ENDOWMENTS ACT. (1) 
9, ——— :—See REGISTRATION Act (2), £ r ° 
10, -——— :—See TRANSFER OF Property Act. (2) Pre 


Privity of estate :—See Lessor AND LESSER. 
‘Promissory note :—See Stamp Act. 
Principal’s liability :—See Aczncy. 
Proposal :— See CONTRACT ACT. 

Quorum :— See TEMPLE OONMITTEE. 


Ratification, subsequent :—Docment—Forgery—Validity. 
‘A void transaction cannot be made good by ratification. 


Ranganaikulu v, Sattamma su ve vee ves 
Receipt unragistered, admissibility in Evidence :—See 
Evivence (1). . : 
Redemption of usufructuary mortgag:—See TRANSFER 
ov Property Act (3). k 7 


Redemption suit.—Parties—Appeal—Mortgageés not impleaded— 
Whether appeal sustainable. x : 


In an appeal against a part of the decree for redemption, though | 


the mortgagees may not be interested in opposing the appeal, 
they are nevessary parties, and if the appeal is withdrawn as 
against them, the appeal cannot proceed against the othors and 
will have to be dismissed. 


e- 
Manakal Vasudevan v. The Collector of Malabar se ive ose 


1. Registration Act.—Compromise deed —Title to immoveable 
property Unregistered deed —Ev wdence—Admissibility. 
An agreement of union which deals with title to immoveablo 
property of the vaiue of more than Rs. 100 requires registra- 
tion and is inadmissible iri evideace of title if noregistered. 


Obiter: Where a suit relates only to a part of the claim arising 
from a cause of action and the Vourt passes a decree in respect 
of that purt on the basis of a compromise the terms of which 
deal with the whole claim and are recited or referred to in the 
decree, the judgment of the Court is admissible as “ judicial 
evidence” of the settlement of that part of the claim which 
waa not dealt with in the first decree, although the deed itself 
may be-unregistered and so inadmissible in evidence, 


Pranal Annee Ya Lakshmi Annee ove ait w n xycee 
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2. Registration Act, 8. 50 :—Limitation—Sale of property by 


Rog. XXV of 1802, 8, 11;—Dismissal of a Kurnam by the Zemindar. 


A Zemindar cannot suspend or dismiss a Kurnam from his office, 


Venkataramachandya Rao v. Veeramma Se h 


registered deed - Subsequent registered mortgage—Vendee’s possession 
for more than 12 years. 


By an untegistered deed, dated’ the 2pd October 1876, V. P, sold ` 


a certain property to B.N. Subsequently in June 1878 he mort- 
gaged the same property to V. C. by a registered deed of 
mortgage. V.C. obtained a decree on the mortgage and assign- 
ed it to the defendant who purchased the property in execu- 
tion of the decree. B.N., who was in possession of the property 
under the sale of 1876, was not made a party to any of these 
proceedings. He now brought this suit for a declaration of bis 
title, which was resisted on the ground that the title of the 
defendant, which ujtimately depended upon a registered instru- 
ment, had prfrity over the unregistered sale-deed, under S. 60 
of the Registration Act : 


Held, that the suit was brought more than 12 years from the date 


of sale, that $. 50 of the Registration Act which provided for 
she priority of a subseqaent registered over an anterior unre- 
gistéred instrument, could not, in the absence of any specific 
provision to that effect, affect the law of limitation, and that 
since the plaintiff had perfected his title by lapse of the statu- 
tory period, the suit was barred. £ . 


Nellamuthu Pillay v. Betha Naicken wad hS a oe 





S, 77 :—Limitation—Mode of computing time—Suit to 


enforce registration and declure adoption —Misjoinder of causes of- 
action+Practice, 


In computing the period of 30 days allowed by S. 77 of the 


Registration Act for the institution of a suit, the day on which 
the order refusing to register the document was passed ought 
to be excluded. 


Tn a suit brought under S. 77, no claim other than that to have 


the ducament registered can be joined. But when other claims 
are joined, the Court should not dismiss the suit altogether, but 
should direct the plaintiff to amend the plaint. 


without au order of a Civil Court therefor. 


Obiter: Where a dismissed Kurnam sued for reatoration and 
, claimed by way of damages the salary duo for che time during 


which he was out of ofi® and the Ccurt allowed the whole 
claim though it was barred as to part r 


Held, that the Appellate Court might, in its discretion, refuse to 


interfere, as the Courts were not bound to limit the damages 
to the salary attached to the office. 


Ambalavana Pandara Sannidhi v. Shanmugasundaram Pillai s. 


Roligious office :—0fice-holders—Community or class—Oompellable to 


perform the duties of office—Civil Procedure Code, 8S. 11—Extent of 
Court's interference. 


Under 8.11 of the Code of Civil Procedure, Civil Courts have 


jurisdiction to entertain ‘suits relating to infringements of 
rights connected with an office. 


The members of an ill-defined commuuity, such as the Vaishnavas, 


cannot all be the holders of the Adhyapakam office. They 
may be entitled to join in the recitation of the prabandhame 
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during tho hours of worship, but only those of them that are 
attached to the temple and are compellable by the temple. 
authorities to perform the duties of the office are the holders 
of the Adhyapakam office. 7 . 


In guits relating to religious offices, the civil Courts ought not to $ 


interfere with or decide anything in reference to the rituals or s 
ceremonials except so far as might be necessary for the pio- 
tection of the office-holders in the exercise of bheir rights. ° 


Srinivasa Thathachariar v. Arayar Srinivasa diyangar and 
Peria Srinivasachariar v. Srinivasa Thathachariar ... a 355 


1. Religious Endowments Act, Ss. 8,and 10.—Appointment 

- ofa member cf the Devasthanam Committee—Suit w cangt—Religion 
—Sect—Practice—Vakils’ fees—Rules under Legal Practitioners Act 
Rules 81 (a), 31 (b) and 32. 


Where a Vadagalai was appointed a member of the Qevasthanam 
Committee and the appointment was contested in a regular 
suit on the ground that the temples of the District were mogsa” 
of the Tengalai persaasion : 


Held, that the word “religion” in S. 8 of Act XX of 18638 did 
not mean ‘‘sect,” and that the appointment of the member, 
who was of the same religion though not of the same sect as 
the temple, was legal and valid. 


Where a written statement had been put-in and the suit was 
decided after contest but the Court did not go into the merits 
of the case. . 


Held, that the case did not fall under either Rule 31 (b), or 32 7 
of the Rules framed under the Legal Practitioners Act and 
that it was competent to the Court to award full Vakils’ fees 
under Rule 41 (a). : 


Alwar Ayyangar v. Krishnamachariar ees oe eas si 173 


2, ——-———8. 14.—Breach of trust by the agent of the trustee— 
Suit against agent, whether maintainable under the Act. 


A mere agent of the trustee of a temple cannot be sued for breach 
of trust or neglect of duty- under S. 14 of Act XX of 1863. 


Venkatappayya v. Venkatapathi AT aa 105 


1. Rent Recovery Act, Madras VIII of 1865.—Patta, sole 
title to—Revenue Cowrta—Jurisdiction. 


The Revenue Courts have jurisdiction to incidentally decide a 
question as to title. $ 


Thimmakkal v. Nachiyar Ammal` ... e wee tee woe 162 
— Patta—Planting trees— f 





Improper condition—-Lease of lands. 


A tenant has a right to plant trees on the lands in his holding 
so long as it does not materially affect the character of the 
holding. And a patta containing a clause prohibiting the 
planting of any new trees is an improper patta and need not 
“be accepted. : 


Krishna Doss Balamukunda Doss v. Venkatappa ... se see 146 














3. — —— ——=$, 11.—Rent varying varam, reverting to. 
The fact that the landlord has been receiving varying cash rents 
for a number of years does not give rise to au implied contract 
that the rent is to be paid in cash and the landlord can revert > 
to varam rate any time. 7 


Venkatramayya v, Gangaina... se ase iss se vad 26 





ao“ 


26 GENERAL N 


4. ~ bd s Ss. Jand 51,—Tender of patta—Refusal to 
accepts: Second tender—Limitation. 


A landlord may within the fasli gender a second patta if he thinks 
that the first was improper; and æ suit to compel the accept- 











. ance of such amendetl patta is within time if brought within 
ba two months of its date. . 
Krishna Doss Balamukunda Doss w. Guruva Reddi = jae 


Ros judicata.—See Oivi Procepure Cone (4). 
2. —— See Ixan LAND. 
Resolution.—See TENPLE COMMITTEE. 








Revenue Recovery Ag, Matras II of 1864, Ss. 38 and 


59.—Rererue sale—Suit to set aside— J urisdiction—Omission to put 
up notice of sale'in the Collector's Ofice—“ Material” irregularity. 
Where under the Ist clause of S. 38 of Act II of 1864 an appli- 
cation was nfide.to the Collector to set aside a revenue sale on 
i “wie ground of irregularity, and the Collector refused to inter- 
eré on the ground that the irregularity was not material and 
was not proved to have caused any loss: 
Held, that under S. 59 of the Agt the District Court had juris- 
diction to entertain a suit to seb aside the sale. 2 
Held, also, that in such a suit the Court could not give relief on 
the mere ground of irregularity without further proof that it 
was a material one and had cansed substantial injury to the 
plaintiffs. 3 
The omission to put up & notice of the sale at the Collector's 
Office, which is far away from the scene of the revenue sale, 
cannot be said to have led to a paucity of bidders at the place 
of auction and to have occasioned a fall in the price of the 
properties sold. 7 


Periathambi Bommiah v. Chithambaram Chettiar ... wee ee 
Revenue Court.—Sce Rent Recovery Acr (1). Aah ks 


Revenue Sale, suit to set aside.— See Revenue Recovery Act, 


Reversioner’s xight.—See Service Inan (2). 
to object to waste See Hinpu Law (16). 
Revision.—See C1viu Procepure Cope (1). 
— petition.—See Crvi PRocepuRe Cope (Ba), 

Sale, by whom questionable,—ésee Civit Procepure Cope (11), ` 
- Secondary ovidence,—Sce Evipence (1). 

Self-acquisition.--See Hinpu Law (10). 

1. Service Inam,.—Right to sue—Trustee of temple—Limitation, 














The trustee of a temple being interested in the due performance ` 
of service connected with the temple has a right to see that - 


. the property attached to an office is uot improperly alienated. 


Where lands attached to an office have been held in adverse 
possession as against an office-holder for more than 12 years, 


a suit to recover the lands by a subsequent holder of the same . 


office is barred by limitation. 
Chidambaram Chetty v. Meenammall aes te tes sve 
Q. —— -—, —Enfranchisement— Widow—Power. of-alienation— Right 

of reversioner, a . 

Where a service inam is enfranchised in the-name of a widow 
who was doiug the service and holding the inam at the time, 
the interest acquired by her in the property is complete owner- 
ship, and,not the limited interest-of a widow under the Hindu 
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law. Narayana v. Ohengalamma, I. L. R., 10 M., 1, ùistin- 

guished; Venkatrayudu v. Venkataramayya, ib. 15 M., 284, and 

Durgamma v. Virrazu Ib., 21 M., 47, and Salemma v. Lutchmana 

Reddi, ib., 100, followed. o, 

Subbrayya Mudali v. Kamu Ohetti ... a7 wes Sia? ~ ane 160, 

Stamp, deficiency, payment of— See Lumtation Acr (8). ° 
Stamyp.—See Practice (1). ° ; 


Stamp Act, I of 1879, 8s. 5, 18 and 34. — Promissory note— 
Foreign instrument —Stamp, want bf—Admissibility in evidence. 


Except as provided by Ss. 5 and 18 of the Stamp Act, a foreign 
promissory note need not be stamped and is admissible in 
evidence without being so stamped. ° 8 


Naina Mahomed Rowthar v. Mahomed Husain Rowthar' ... sii 135 
Succession :—See LImrTaTIoN Act (8). 
Tacking.—See TRANSFER or PROPERTY-AcT (2). 
Temple Committee — Resotution—Quorum—Unanimity. 


Held, that the resolution of a temple committee constituted under 
‘Act XX of 1863 need not, in order to be valid, be the unani.” 
mous resolution of all the members of the committee. 


e 
ed 


Where three out of seven members attended a meeting convened 
after due notice to all the members and concurred in dismis- 
sing the plaintiff from temple trusteeship ; 


Held, that a resolution passed by a majority of tte members 
present at a meeting was valid and binding; that even if it > 
was not law, yet in this particular case “three formed the 
quoram under the resolution passed by the committee on the 
19th of Maroh 1879, and subsequently uniformly acted on, and 
that, therefore, tbe” resolution passed by three members was 
q hot invalid in law, . 


_ Anantanarayana Iyar v. Kutalam Pillai .. a woe ee 203 
Transfer of appeal :—See Civit, Counts Acr. 
Transfer of Property Act, S. 53.—Law of champerty in India— 
Mere speculative purchase for an inadequate price not, champertous, 
Mereinadequacy of consideration in respect of a purchase, s 
out more, is no ground for holding it champertous. Bu 


may be sufficient to make it voidable as against transferee 
for value under S. 53, Transfer of Property Act. ° 


Siva Ramayya v. Ellamma ... 17 
, 8s. 68, 72, 74 And 95. —Usufruc- 


tuary mortgage—Payment to prior incumbrancer—Tacking—Suit under 
S. 68—Practice—Court fees—Appeal against part of a decree. 


Where it is clear that the appeal relates only to a part of the 
decree of the lower court, a memorandum of appeal stamped 
with reference to such partis sufficiently stamped, notwith- 
standing that the grounds of the appeal may g0 to the root of 
the whole decree. 


2. 








Where a usufructuary mortgagee, who never obtained possession 
under his mortgage, paid money to avoid a sale of the property 
in execution of a prior mortgage-decree and subsequently 
brought a suit to recover the money due on his own mortgage 
and that which he paid to the decree-holder, by a sale of the 
property which had in the: meanwhile passed over by a sale to 
a third party: 


Held, that the suit for sale should ‘be dismissed so far as it 
related [and the appeal related only fo it] to the money paid 
in discharge of the prior mortgage dccree. 


aor 


a” 
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Per Shephard, J. :—The payment in discharge of a prior incum- 
brance does not confer upon the payer any greater right than 
that-possessed by the incambrancer. ` 


The money paid to the decree-holdér cannot be tacked to the 

. principal debt, first, because the payment in its nature is not 

one contemplated by S. 72 of the Transfer of Property Act, 

and, secondly, because the plaintiff was not in possession of 
e the mortgaged property when alone S. 72 is applicable. 


Per Subrahmania Aiyar, J.:—A mortgagee has, os against his 
mortgagor, a right to tack to the mortgage amount any money 
that he may have paid jn discharge of prior incumbrances. 
But when g nsufructuary mortgagee brings a suit under 
claases 2 ant 3 of S. 68 of the Transfer of Property Act,-the 
decree for the mortgage money itself being only a money 

*decree, the claim in respect of its accessory, viz., the money 
which he is entitled to tack to it, can be in no better position, 
ond no charge can be claimed in respect of it, 


e% 
Perianna Servatgaran v, Madurainayagam Pillay ies oe ` I6 








3. 





——-, Ss. 72, 74—Usufructuary mortgage 
—Payment of a prior mortgage—Redemption of the usufructuary mort. 
gage—Subsequent suit to recover money paid. 


Where a usufructuary mortgagee paid off a prior mortgage- ` 
decree and suffered a decree for redemption without insisting 
on the payment of the amount so paid to the prior mortgagee, 
and subsequently brought a regular suit for its recovery ; 


Held, that if by payment of the prior mortgage-decree he ac- 
quired any rights under S$. 74 of the Transfer of Property Act, 
his remedy was to proceed in execution, and, if he acquired aby 
rights under S, 72, his remedy was to insist on being paid in š 
full before he could be turned out of the lands, and that iri 
either case a separate suit for the recovery of the money conld 
not be sustained. y 


a 


+ 


ae p oae ae d CAN 


—— -—, 8. 89.—Order absolute for sale. 
pe absolute” for sale under S. 89 of the Transfer of Pro- 


Bavanna v, Balagurivi aa 





4. 








y Act is not a mere formality but an essential preliminary 

he mortgaged properties being brought to sale, and all pro- 

ceedings taken upon the decree withóvt such order absolute 

° are null and void; Tara Prasad Roy v. Baobodal Roy; IL. L. R., 
22 c, 981, approved. ` ` ` 


Subrahmanyam Pillai v. Narayana Aiyangar e un ies 849 














5. ao »S. 99:—See Civ, Procepvurr Cope 
10). 


6. 











» 8, 119 :—Construction—Covenant— 
, Condition subsequent—Limitation Act, Art, 118, 


[Obiter : Per Subrahmania Aiyar, J.:—Whero a party to an 
exchange loses a portion of the lands he got on exchange and 
seeks to avail himself of the covenant implied by the law under 
S. 119 of the Transfer of Property Act, he cannot recover an 
‘equivalent portion of the lands he gave, but must set side the 
whole transaction and claim to be placed in the position in 
which he was before the exchange]. i 


Where the parties to an exchange of lands agreed that “should 


any objection arise with reference thereto, equivalent Jand 
should be given back” ; We 
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Held, that the agreement constituted a covenant gud not ® provi- 
sion for re-entry upon a condition subsequent ; 
that therefore asuit for the recovery of equivalent land fell under 
Art. 118 of the Limitation Act and $ 
that tho suit not having b8en brought within three years from 
the date of the eviction was barred by limitation. 


Veera Pillai v. Poonnambala Pillai eos, lees an vee 
Trustee's right to sue :—Sce Service Inan (C) aaa 
Usufructuary mortgage :—Sce- TRANSFER or PROPERTY Act (2). 
Uralars :—See Practice (2). : 

Vakil’s fees :—Seé Rutictous Enpowsenrs Acr (Lè s 

Varam, reversion to:—Sce Rent Ru-overy Acr (8). 

Waste :—See Hinpu Law (15). 

~» ;— See MALABAR Law (1). . 

Widow, status of :—See Hinpu Law, (15). s ae 
Widow's estate :—See Hinpv Law (15). 

— power of alienatisn :—Sce Service Inam (2). 


Will :—Hindu Law Adoption—Constituting adopted son “heir to pro- 
perty”—Bequest—' Persona Designata ’—Alienation—Impartible Ze- 
ntindar—Custom of inalienabdility. 


`.. Where a Zemindar adopts a son and constitutes him heir to his 
É property, he does not thereby undertake not to alienate pro- 
perty. to the detriment of the adopted son, but only agrees to 
give him the same rights of inheritance which a natural aon 
would have. : 
Where a bequest was made io a person in these terms ‘Though 
it is not specially necessary according to Hindu Law that, 
property should be passed to the awrasa son by 2heans of e 








will, I have written this will to declare my opinion to all people 

that I have according to Hindu Law passed the property .to 

my aurasa son without property being disturbed. Tt is hereb 

settled that my entire property should go to my aurasa sen 
- Kumara Mahibati*Venkata Surya Rao......, ne 


Held: that the false description of the person as hig aurasa gon 
was immaterial and that the bequest to him. was valid. Fa- 


nindra D, Raikat v. Rajeswar Das, 12, I. A., 72 distinguished; ~. 


Where it was admitted that there was no special family custom 
- of inalienabiliiy but was contendeg that by a long series of 
decisions of: the Sudder and the High Courts of Madras a ous- 
tom of inalienability coextensive with tho whole province has 
been established and that the decision in Rant Sartaj Kuari v, 
Rant Deo Raj, 15,1. A., 51 was not applicable to that province. 


Held: where a custom does not profess to modify the ordinary 
law but merely professes to be founded npon the law as laid 
down by a long scries of decisions, such custom has no force 
independently of the law and cannot bo recognized after the 
decisions have been overruled. 


-Where a Zemindar can alienate property according to the deci- 


sion in Sartaj Kuari v. Deoraj Kuari, he can do so by will, and 
the title by will, will have priority over title by succession. 


Venkatasurya Mahipati v. The Court of Wards sa vin ase 


in ee of-—-determination of :—See Hindu 
AW i ; - 
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IN THE HIGH COURT OF JUDICATURE AT MARRAS. 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Davies. 


Atiyandiyil as sate .. AppeMantg! (1st Respondent) 
v. ` . 
Lakshmi Amma and others ... Respondents (Defendants). 


Civil Procedure Code, S. 285—Attachment by a superior and an ifferior court— 
Jurisdiction of inferior court—Irregularity of sale—Sale, by whom questionable. 


Where property is attached both by an inferior and a superior court, any pro- 
: ceeding by the inferior court in contravention of section 285, O. P. C., would be an 
irregularity which would vitiate such proceedings only if there were notice of pro- 
ceedings in the superior court. Further, the proceedings in the inferior court can 
be questioned ouly by the parties to the two proceedings and not by strangers. 


Ram Narain Singh v. Mina Koery, L. L. R., 25 C., 46; Abdul Karim v. Kokordas 
Tyibhovandas, 1b. 22 B., 88, fullowed ; Muthukaruppan v. Muthwramalinga, Ib, TM., 47, 


distinguished. 

Second appeal fiom the decree of the District Court of North 
Malabar in A. S. No. 166 of 1897 reversing the decree of the District 
Munsif of Quilandy in O. S. No, 129 of 1896. 

The plaintiff sued for possession of the plaint paramba leased by 
T. to the Ist defendant. The plaintiff claimed title as the assignee 
from an auction-purchaser of the right, title and interest of T, in 
execution of a decree passed against him by a District, Munsif’s 
Court. The other defendants who were in possession contended 
that they had a prior mortgage right on the- property, and that 
the, plaintiff’s sale was null and void as it had been held, they 
alleged, in contravention of the provisions of S. 285, Civil Procedure 
Code. Itappeared that this property had been attached by the Sub- 
Court on the 11th November 1881 and the attachment continued up 
to 1886. The sale in execution of the Munsif’s decree took place in 
1884, and neither the Munsif nor the decree-holder, nor the auction- 
purchaser knew that an ‘attachment by a superior court on the 
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Atiyandiyil property subsisted athe date of the dale. The Munsif held that 
Lakshmi the auction-sale to the plaintiff’s assignor was not void, and that the 


Amma, 


3rd defendant’s mortgage was not true, and decreed the plaintiff’s 
suit. On appeal the District Judge held that the sale to the plain- 


‘tiffs assignor by the District Munsif’s Court was null and void, 


and dismissed the plaintiff’s suit without going into the defen- 
dant’s claim. The plaintiff then preferred this second appeal. 

C. Krishnan for appellant. 

V. Ryru Namiar for Ist respondent. 

T. M. Appu Nedungadi for 2nd respondent. 

The Court delfvered the following 

JUDGMENT :—The Judge was, of course, right in taking the 
case of Muthukaruppanv. Muthuramatinga, I. L. R., 7 M. 47, as bind- 
upon him. But in that case the point whether there was notice of - 
the proceeding in the superior court either to the inferior court or 
to the parties in the inferior court was not raised or considered. 
Jn the unreported case of this Court S. A. No. 193 of 18938, the. 
decision in I. L, R., 7 M. 47, was distinguished on this ground, and it 
was held that a sale by the inferior court was noù ipso facto null 
and void, and the ruling in Bykant Nath Shaha v. Rajendra Narain 
Rai, I. L. R., 12 C. 383, was approved and followed. The mostrecent 
decisions in Calcutta Ram Narain Singh v. Mina Koery, I. L. R., 
25 0. 46, and in Bombay Abdul Karim v. Kakordas Tribhovandas, 
I. L. R., 22 B. 88, take the same view, holding that S. 285 of 
Civil Procedure Code does not take away the jurisdiction of the 
inferior court, and that any proceeding by the inferior court in 
contravention of that section would be an irregularity which would 
vitiate such proceedings only if there were notice of proceedings 
in the superior court. This question of notice could, however, 
only arise between the parties in the two proceedings, Strangers 
like the 1st and 2nd respondents are not at all entitled to impeach 
the proceedings in the inferior court on the ground that they were ` 
in contravention of S. 285, Civil Procedure Code. 

We must, therefore, reverse the decree of the District Judge 

and remand the appeal for disposal on the other points according to 
law. Costs to abide and follow the result. 


A a tn OO eae ae 
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IN THE HIGH COUR¥ OF JUDICATURE AT MADRAS, 
“Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice. 


Benson. . 
Chelamayya dei = .. Appellant * (Plaintif) 

: KOA D ; 
Varadayya and others ts we Respts. (Defts. 1, 2, 4 to 7). 


Hindu Law—Manager—Debt for family purposes. 

Where a manager of a joint family borrows for fqmily urposes in his capacity" 
as manager and spends the money borrowed.on the family, the other members of 
the family are liablé to pay the debt only to the extent of the family estate. They 
are not personally liable so as to entitle the creditor #o proceed against their 


separate properties, if any. eee 


Second appeal from the decree of the District Court of Goda-. 


vari in A. S. No. 246 of 1896, affirming the decree of the Court 
of the District Munsif of Ellore in O. S. No. 806 of 1895. 


The facts appear from the judgment of Subrahmania Atyar, J. 
R. Kuppuswami Aryar for appellant. 

C. Ramachandra Row Saheb for 8rd to 6th respondents. 
The Court delivered the following 


JUDGMENTS :—Subrahmania Aiyar, J—The plaintiff-(appel- 
lant) sues for a sum of money borrowed from him by three undivided 
brothers, two of whom: are now dead. The first and the second 
defendants are the sons of the eldest of the brothers. The third is 
the surviving brother, and. the fourth, the fifth and the sixth defend- 
ants are his sons, and the seventh defendant is the son of the third 
brother. All but the first, the third, the fourth and the seventh 
are minors. The District Judge foundsthat the debt (which was con- 
tracted originally in 1876 when even the first and the fourth and 
the seventh defendants were minors) was incurred for a family pur- 
pose and, therefore, recoverable from the whole of the family estate; 
but he declined to grant a decree making the defendants other than 
the third personally liable so as to entitle the plaintiff to proceed 
against the self-acquired or other separate property, if any, which 
they possess. - 


The question for determination is whether the Judge is right in 
refusing to make such a decree. Upon the facts appearing in this 
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Dhelamayya cage there can be no question that the dndge is right. No doubt, 


Vs 
Varadayya. 


where it is shown that the contract relied on, though purporting to 
have been entered into by the manager only, is in reality one to 
which the other co-parceners are acifial contracting parties either 
because they had agreed, before the contract was entered into, to be 
personally bound thereby, or because they, being in-existence at the 
date of the contract and competent to enter into it, have subsequently 
duly ratified and adopted it, in that case unquestionably every such 
co-parcener is absolutely responsible. Equally he would be respon- 
sible though he did Sot assent to the particular contract if there had 
been such! acquiescence on his part in the course of dealings in which . 
the partigular contract was entered into, as to warrant his being. 
treated in tlie matter as a contracting party. When, however, such 
is not the case, but the contract is of a character such as, under the 
law, to entitle the manager to enter into, independently of the con- 
sent of the other members of the family, so as to bind them thereby, 
then it is clear that the scope of the manager’s power is restricted to, 
and does not extend beyond, the family property. As regards the 
other property in the hands of a co-parcener no other co-parcener, 
whether he be the manager or not, has any title whatsoever. 
The legal individuality of a co-parcener is not merged in the mana- 
ger, so far as the co-pacener’s self-acquired or other separate pro- 
perty is concerned. Even when, under the Hindu Law according to 
the Smrithis, the family was paramount it did not entirely absorb 
the legal individuality of the members of whom it consisted. This 
will be clear if we turn to the rules laid down with regard to sureties. 
While prohibiting co-parceners from entering into transactions with 
each other or becoming sureties for each other in respect of their 
undivided property, the law permitted them to enter into contracts 
with each other in respect of their self-acquired property, even before 
partition, thereby indicating that outside the family property the 
co-parceners were in the position of strangers (see Narada quoted in 
Jagannadha’s Digest, Vol. I, p. 163, Higginbotham’s Edition). It 
follows, therefore, that the liability of the other co-parceners must 
be limited to their interest in the joint estate. This conclusion is 
strengthened by the law laid down in the analogous case of a son’s 
liability to pay his father’s personal debts. When notwithstanding 
the pious duty of a son, so strongly inculcated, to pay his father’s 
debts independently of assets, the son’s liability has been restricted 


- 
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to the joint assets, it would¢be inconsistent to hold that a co-parce- Chelamayys 
ner’s liability which never stood on an equal— much Tess a higher— Varadayya. 
footing, should be extended beyond the joint property. As in the 
one case joint property is the*limit of thp son’s liability, so also in 
the other it marks the limit of the co-parcener’s liability. . 


As under a decree for money lent to a ‘manager alofe for a 
family purpose “the creditor,” in the words of the Officiating Chief 
Justice in the recent Full Bench case, “is seeking to do through the 
Court what the manager who has incurred “theglebt could lawfully 
do for himself,” it follows that Courts have no authority to seize and 
sell in execution of such a decree the self-acquired or other separate 
property of co-parceners other than the manager. To hald-btherwise 
would involve the unsustainable admission that a manager can be 
allowed to bring about indirectly what he cannot do directly. 


The. authorities to some of which our attention was drawn may 
now be noticed briefly. In Ramlat Thakursidas v. Lakshinichand 
Muniram (1B. H.C. R. App. 51) it was no doubt held that a 
minor member of a family, interested in ancestral trade carried on 
on behalf of the family in co-partnership with a stranger, is bound 

_ by the acts of the manager necessary with reference to carrying on 
such trade. But nothing more was decided there. The observation 
in paragraph 3 in page 72 of the report, as well asthe tenor of other 
parts of the judgment of Sausse, C. J., show that the rule laid down 
in the case is treated as an exceptional rule not to be pushed beyond 
its strict limits. This case was no doubt relied on in Johurra Bubee v. 
Sreegopal (I.L.R., 1 C.,470) by Pontifex, J., but only as warranting 
the proposition “ that debts honestly incurred in carrying on such 
(family) business must override theerights of all the members of e 
the joint family in property acquired with funds derived from the oar” 
joint business” (Ib. 475). The same case was cited in Bemola 
Dossee v. Mohun Dossee also (I.L.R.,5 C., 792) by Garth, C.J., 
and Pontifex, J. But it was cited as supporting the conclusion that 
a manager can, in connection with joint family business, make an 
equitable pledge of the joint family property (Tb. 806). And in 
Miller v. Ranga Nath Moulick (I.L.R., 12 C., 389), the main 
proposition which Mitter, J., after reviewing a number af cases 
including the Bombay decision referred to above, laid down is “an 
alienation by a managing member of a joint family cannot be 
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Chelamayya binding upon his adulé co-sharers, unless it is shewn that it is made 


t, 
Varadayya. 


with their consent, either express or implied” (Tb. 399). Great stress 
was laid by the appellant’s vakil,upon an observation in two of the 
cases considered above, iae., Ramlal’ Thakursidas v. Lakshmichand 
Muniram and Johurra Bibee v. Sreegopal Misser, to the effect that 
persons earrying on @ family business, in the profits of which all 
the members of the family would participate, must have authority 
to pledge the joint family credit. But clearly that refers to the 
credit of the family ix its quasi-corporate character, not to the 
credit of each member in his individual and separate capacity. -Be 
this as is may, in,all-the cases, noticed above, the transaction 
impeached had reference to joint property only. And no question 
was raised or considered in any of them as to the liability of the 
separate property of the co-parceners who sought to repudiate their 
liability in regard to such transactions. Samalbhai Nathubhai y. 
Someshvar Mangal Harkisan (1.L.R., 5 B., 38) and In the matter 
of Haroon Mahomed, (I.L.R., 14 B., 189) are distinguishable from 
the present case on the ground that the persons, who were held liable 
theře, were considered to have by their conduct constituted them- 
selves partners which is not so here. These cases do not decide 
that every member of a trading family is necessarily lablo as a 
partner. In the former of the two cases Melvill, J., guarded himself 
with the observation “ whether a Hindu, who becomes entitled by 
inheritance, to a share ina trading business, is, ipso facto, and 
without his consent, involved in all the liabilities of a partner, it is 
not necessary for us to determine” (Ib. 40), and in the latter case 
Sargent, C. J., admitted that it was open to the party there held 
liable to show that he did not become a partner (Ib. 194). It is 
thus evident that none of the {bovementioned cases lend support to 
the appellant’s contention. And the decision of Garth, C. J., and. 
Markby and Mitter, J.J., in Joykisto Cowar v. Nitiyanund Nundy 
(I. L. R., 8 C., 738) is, so far as it goes, a decisive authority against 
the contention, inasmuch as that-decision necessarily implies that as 
regards minors, whose guardian continues in their behalf an ances= 
tral trade, their liability does not extend to their separate property. 

` Manu, Chap,’ VIII. 166, was also much relied on on behalf of 
the appellant. What, however, was intended to be emphasised by 
that text is merely that members who are united at the time a loan 
for a family purpose is incurred, are not absolved from their liability 
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by the fact’ that they sub¢equently - ‘became divided,- This will be Chelmieyya 
seen. from pages 288-4 of Vol, 25, Sacred Books of the East, where Varadayyn; 


Dr. Buhler says: “ The meaning (of the text in question) is, as 
Nandana points out, that ifa°debt was contracted for the benefit of 
a united family, it must be repaid by the members of the family, 
though they may have separated afterwards.” The term “ Swathaha” 
in the original text, which is rendered by the translators “their own 
property,” is no doubt interpreted in that way by all the commen- 


tators including Kullaka. But none of them suggests that the term . 
includes property which has vested in the divided members otherwise 


than by partition. In Dr. Burnell’s and Hopkins’ Ordinances of 
Manu, the concluding part of the text in question is rendered “ out 
of their own (property) even if they (have lived with property) 
divided,” and in a note it is added ‘divided’ means having 
divided property (p. 205). 


The tenor of the texts on the point in other Smrithies, e.g., 
Vishnu (Sacred Books of the East, Vol. 7, para. 84, p. 45), Yajnya- 
valkaya (Mandlik’s Hindu law, para. 45, p. 205), and Narada (Sacred 
Books of the East, Vol. 83, para. 13, p. 45), is such as to make one 
hesitate to interpret the term ‘ Swathaha’ in the text in question to 
include property in the hands of a member which did not form part 
of the joint family property and to take the law laid down by Manu 
to be in reality different from, and in advance of, that laid down by 
the later Smrithies, And considering that in the Dharma Sutras 
the law regarding separate acquisitions is scen in its first germs 
only (Jolly’s Hindu Law, p. 94) it is highly probable that the writer’ 
of the text under consideration had, in using the term Swathaha, 
in contemplation what becomes the divided parcener’s own property 
under the division but not any other property. It must, therefore, 
be taken that the appellant’s contention is, as already explained, 
not only opposed to principle but is algo unsupported by authority. 


The second appeal fails and must be dismissed except to the 
extent that the decree, which is at variance with the judgment of 
the lower appellate Court, will be brought into conformity with it. 
The appellant must pay the respondents’ costs of this appeal. 


Benson, J.—l concur. 
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. IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present:—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Moore. : : 


Chidambaram Chetty and another ... Appellants * (Plaintiffs) 
Vee = 
Meenammall and others... ... Respondents (Defendants). 
Service Inam—Right to sue—Trustee of temple—Limitation. 


The trustee of a temple being interested in the due performance of services con- 
nected with the temple gas fright to see that the property attached to an office is 
not improperly alienated. 


Where lands attached to an office have been held in adverse possession as 
against an qffice holder for more than 12 years, a suit to recover the lands by a sub- 
sequent holder vf the same office is barred by limitation. 


Radhabhai v. Anantarav, I. L. RB. 9 B., 198, approved ; Mahomed v. Ganapati, 
13 M., 277; Velu Pandaram v. Gnanasambanda, Ib. 19 M., 243, doubted. 
Second appeal from the decree of the Subordinate Court of 
Madura (West) in A. S. No. 145 of 1897, affirming the decree of the 
District Munsif of Tirumangalam in O. S. No. 622 of 1895. 


The plaintiffs are the Manager, Meykavalgar, and trustee of the 
tomple. The previous Meykavalgar, Ramasami Pillai, resigned his 
office on the 25th December 1893, when the second plaintiff was 
appointed in his stead, The plaintiffs therefore brought a suit to 
recover the suit lands which they alleged was the manyam attached 
to the Meykaval service. The defendants contended that the lands 
belonged to the family of Ist defendant, that it was only a moiety 
of the melwaram that was manyam for the temple services, that the- 
plaintiffs had no right to bring the suit and that the suit was barred 
by limitation. The Munsif found the following facts to be proved 
by the evidence in the case. The lstdefendant’s ancestors were in 
possession of the property, at least ever since the year 1824 when a 
mortgage of these properties was executed by them. In 1857 one 
Ramasami Pillai agreed with Ist defendant’s ancestors to perform 
the meykaval service of the temple and enjoy the lands known as 
Bhattavritti as remuneration therefor. However he brought a suit 
for the recovery of the suit lands as being attached to meykaval 
service. Buta compromise was effected by which the said Ramasami 
Pillai was to enjoy Bhattavritti and perform the service. From the 
date of this compromise the Ist defendant and his ancestor’s alieneces 
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had beon in undisturbed possession of these lands, The evidence 
also showed that the family of Ramasami Pillai was entitled to 


Chidamba- 
ram pene 


perform the Meykaval service and that the suit lands themselves Moenammal 


were attached to it as Inam emoluments thereof. On these facts 


the Munsif held that the suit was'barred by limitation. The ` 


District Judge, while he was of,opinion that the 2nd plaintiff alone 
was entitled to sue, also held that the suit ‘was barred. * Against 
this decision the plaintiffs appealed. 


T. Rangaramanuja Chariar for appellants. 

M. K. Vaidyanatha Aiyar for 8rd respondent. 

K. Narayana Rao for Ist respondent. 

The Court delivered the following ie 

JUDGMENT :—The land in dispute is claimed to “bo attache 
to the office of Meykaval in the temple of which the 8rd plaintiff_is 
the trustee, And as a person whose duty it is to see that an 
emolument such as the land in question is stated to be is not 
improperly ‘severed from the office or interest possessed by the 
temple in such property prejudiced otherwise bythe way in which 
it is dealt with, the said plaintiff must be held to possess sufficient 
interest in the subject of the suit to allow of his suing as plaintiff. 

The next question is whether the suit is barred by limitation. 
There can be no doubt that it is. Though the present holder 
succeeded to the office in 1898, yet his predecessor who was entitled 
` to recover possession of the land on the ground now relied on by 
the plaintiffs remained in office for over 12 years, but failed to sue 
for the property. The adverse possession thus held by the respon- 
dents during the last office holder’s time clearly bars his successors 
too. This view, the soundness of which is shown in the elaborate 
judgment in Radhabhai and Ramachandra Konher v. Anantrav 
Bhagvant Dehpande, I. L. R., 9 B., 198, has been acted upon in 
several cases in this Court. Mahomed v. Ganapati, Ib. 18 M., 277, 
as we understand it, does not lay down a rule to the contrary. 
Whether Velu Pandaram v. Gnana Sambanda, Ib. 19 M., 243 is 
quite reconcileable with the rule stated above is doubtful. But as 
we are informed that the appeal preferred against that decision to 
the Judicial Committee is likely to be heard shortly, it is not 
necessary to pursue the point further. 


The second appeal fails and is dismissed with costs. 


oo“ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
e 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Davies. oe 


Magata and another ... ° +.. Appellants * (Plaintiffs) 


° e v. ‘ 
Bagavan PP ... Respondent ( Defendant) ‘ 


Civil Procedure Code, Ss. 2, 5283—Refusal to refer to arbitration—Decreo. 
e 


An order under S.®523 refusing to refer a matter to arbitration is a deoree 
within the meaning of S, 2, Civil Procedure Code. 


Dayanand v. Bakhiofvar Singh, I. L. R. 5 A., 333, dissented from. 
R. Ry. Mémavikrama V. Mallichery Kristnan Nambudri, I. L. R., 3 M., 68, com- 
ented on. . 
Second appeal from the decree of the District Court of Ganjam 
at Berhampore in A. S. No. 36 of 1896 affirming the judgment of 
the District Munsif of Sompet in O, S. No. 487 of 1895. 


, The plaintiff alleging that the parties executed a muchilika to 
réfer the matter to arbitration, applied to the Court to file it and 
refer the matter to the arbitrators therein named. The Munsif was 
not satisfied as to the genuineness of the muchilika and dismissed 
the application. On appeal, the District Judge was of opinion that 
an order under S. 523 refusing to refer a matter to arbitration did 
not amount to a decree and that there was no appeal against it as 
S. 588 contained no provision for appeal in such a case. Against 
that decision the plaintiffs appealed. 

«T. Rangachariar for appellants. 
C. R. Pattabhirama Aiyag for respondent. 
The Court delivered the following 


JUDGMENT :—The contention is that there is an appeal from 
a decision passed under S. 528, Code of Civil Procedure, refusing to 
refer the matter to arbitration, the grounds of refusal being that 
the alleged agreement to refer was not proved. The decision is 
one passed in a proceeding which the Legislature enacts shall be in 
a suit and is obviously an adjudication upon the right claimed by 
the plaintiff and it decided the suit. The decision, therefore, clearly 
falls under the definition of a decree in the Code and is appealable 





*S. A. No. 1279 of 1897. 6th December 1898. 
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under S. 540. The ruling of the majorit of the Full Bench in Magata 
Dayanand v. Bakhtawar Singh, I. L. R., 5 A., 33$ rests on the Bazavan: 
footing that the proceeding under S. 528 is not a suit, but it seems 

to us that the plain language of the section cannot be ignored, 

though the action is begun, not}as usual by a plaint, but by am 
application. The reasoning ofthe dissenting Judge (Oldfield, J.) 

in the above case is what we prefer to adopt. 


! The ruling of this Court in R. Ry. Manavikrma v. Mallichery 

Kristnan Nambudri, I. L. R., 3 M., 68 wth geference to S. 525 
which contains similar language to that in S. 523 also rests on the . 
assumption that the proceeding under that sechion is not a suit—a 
view which is not consistent with the plain terms of kt section. 
That decision may, however, be supportable on other grounds. 
There is a clear distinction between the case under S. 525 where 
the Court refuses to file an award, and the case under S, 528 
where the Court refuses to enforce an alleged agreement to submit. 
to arbitration. In the former case, no right is conclusively nega- 
tived, for the award can be enforced by an ordinary suit. In the 
latter case, the right, if not enforced under S. 523, cannot be enforced 
atall. See S. 21 of the Specific Relief Act. In such a case, there- 
fore, the only further remedy is by appeal. We must, therefore, 
reverse the decree of the lower appellate Court and remand the 
appeal to be heard and disposed of according to law. Costs to abide 
and follow the result. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies atd Mr. Justice Boddam. r aa 
Ramanna Prabhu and others... Appellants * (Defendants) ° 
Srinivasa Gadiyara... oe Respondent (Plaintif). 
` Leise—Forfeiture—Lapse of time. l Ramanna 

“Even when the grantees under a deed of grant have alienated property contrary Pronin 


to its proivsions, where time has elapsed without the grantors taking any steps Srinivasa 
and as the result of the various alienations property has again vested in the ori ginal Gadiyara, 
grantees, Courts will not give effect to forfeiture clausos in the grant. 





* 8, A. No. 86 of 1898. 4th January 1899, 
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Second appeal from the decree of the District Court of South 
Canara in A. S. No. 72 of 1897 affirming the decree of the District 
Munsif of Karkal in O. S. No. 137 of 1896. 


The plaintiff purchased the plaint lands from the father of 
defendants 1 to 3 on the 15th June 1893. On the same date he exe- 
cuted H} a mulgeni leAse to the defendants 1 and 2, which provided 
for the forfeiture of the lease in case the lessees alienated their 
right by way of sale, mortgage, etc. In spite of this provision the 
lst defendant granjed"an arthamulgent lease of his half share to 
the 3rd defendant on the 14th July 1893 (F). Subsequently, on the 
30th May 1894, the 2nd and 8rd defendants and 4th defendant 
(Ist defefdgnt’s widow) divided the properties between themselves 
as if they were their family property (E). The 8rd defendant sold 
his 4 to the 2nd defendant. Thus 2nd defendant became entitled to 
4 and Ist defendant’s widow to 4. They both demised the holding 
to the 5th defendant on Vaidegeni tenure on the 16th November 
1895 (D). The plaintiff alleging that these various alienations 
Worked out a forfeiture under the terms of H, brought this suit for 
the recovery of the lands together with arrears of rent, and hosagme 
tirva which the defendants were bound to make good under H. 
The Munsif found the issues in the plaintiff’s favour and gave him 
a decree as prayed for in his plaint. -The District Judge was also 
of opinion that’the alienations were contrary to the provisons of the 
original lease and affirmed the decree of the Munsif; and against 
this the defendants appealed. 


«N. Subrahmanyam for appellants. 
K.P. Madhava Rao for respondent. 


The Court delivered the following 


JUDGMENT :~It is obvious that the petitioner relied upon 
the lease D by the 2nd and 4th defendants to the 5th defendant 
us constituting a forfeiture, for he took no step to enforce the 
forfeiture clause ‘until after that lease was made, though the 
arthamulgeni lease to the 8rd defendant, the partition between the 
defendants and the sale by the 8rd defendant to the 2nd defendant— 
all preceded ‘it, and if he had considered that any of these acts 
constituted a forfeiture he should have instituted proceedings at 
once. We do not think that.the lease to the 5th defendant comes 
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within the forfeiture clause, and it would be inequitable to decree a Ramanna 
forfeiture upon any prior acts of the ‘defendants having regard to Fraban 
the fact that they have resulted in replacing the property in the Sivas 
grantees of H or one of theh, and; therefore, no injury has been 

done to the rights of the grantor. We must reverse the decision 
of the Courts below and order that the defendants 1 and -do pay 
the petitioner Rs. 119-14-0 on account of arrears of rent, interest 
and hosagme tirva, — l 


Each party must bear and pay their own gpsts throughout. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





Present ‘—Mr. Justice Davies and Mr. Justice Boddam. | : 
Rangiah and another ... .. Appellants* (Defendants) 
v. 
Narayanappa xai ... Respondent (Plaintif). 


Inam land—Enfranchisoment—Lease, validity of—Rog. VI of 1931- pinality of degi- Rangiah 
sion by Revenue Courts. 


v. 
Where land forming-a Servico Inam under Reg. VI of 1881 had been leased Narayanappa 


prior to its enfranchisement and the Deputy Collector had decided that the lease 
was valid. 


Held: that the Oivil Courts could not, in a suit subsequent to the date of en- 
franchisement, go behind the decision of the Deputy Collector. 
Second appeal from the decree of the District Court of Bellary 
in A. S. No. 272 of 1895, reversing the decree of the Digtriet Munsif 
‘óf Gooty in O. S. No, 243 of 1895. 


The plaintiff was the lessee of the plaint lands under a cowls : 
of 1888. These lands which were Ifam were enfranchised in 1890. ¢ 
The defendants who subsequently purchased the lands from the cad 
Inamdars trespassed upon the lands and took possession of them in 
1892.. The plaintiff, therefore, brought this suit to recover the lands 
together with mesne profits. The defendants inter alia contended 
that the lease was invalid under the provisions of Reg. VI of 1831. 
In a suit before enfranchisement by the Inamdars against the pre- 
sent plaintiff, it had been held by the Revenue Court that the lease 
was valid and binding on the Inamdars. The Munsif held that he 
was bound by that decision as, under Reg. VI of 1831, the Deputy 


#5, A. No. 91 of 1898. ; 4th January 1899. 


Rangiah 
v. 
Narayanappa. 


Rungammal 
Du a 
a Ellammal. 
œ o 
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Collector alone had jurisdiction to try gach suit before the date of 
enfranchisement. On appeal the decision of the Munsif was upheld 
. by the District Judge. Against his decision the defendants prefer- 
red this second appeal. | s : 


Y. Ramaswami Aiyah for appellants. 
A, T. Ambrose fof respondent." 
The Court delivered the following 


JUDGMENT :—The lease in question having been made prior 
to the enfranchisen®nt of the Inam, the question as to its validity 
fell to be determined under Act VI of 1831. The Deputy Collector 
who alone had jurisdiction under that Regulation decided that the 
lease was Valid. It was not opèn to the Judge or any Civil Court 
to consider whether the lease was valid or otherwise under Regu- 
lation VI of 1881, and as it was not alleged. that it was invalid 
except under the terms of that Regulation it follows that the Deputy 
Coilector’s decision that the lease is valid is binding as the District 
Judge has ruled. The second appeal, therefore zu and is dis- 
missed with costs. 





IN THE HIGH COURT OF JUDICATURE OF MADRAS. 


Present:—Mr. Justice Subrahmania Aiyar and Mr. -Justice 
Moore. 


Rungammal tee vee ... Appellant * (Plaintif) 


Ellammal and others ws «+ Respondents (Defendants). 
Hindu Law—Maintenance—Separate property of father-in-law in the hands of his 

wife—Self-acquisition. e ; 
The property which a father-in-law has acquired from his maternal grandfather 

is not so exclusively his, as to disentitle a daughter-in-law to maintenance out of 


such estate. 

Semble: The obligation of a father-in-law to support his daughter-in-law out 
of his self-acquired properties, though a moral one, during his life-time, becomes legal 
after his death and as against the property in the hands of his heirs; 


and a devisee of the father-in-law is in no better position than the heir. 
Second appeal from the decree of the District Court of Coimba« 
tore in A. S. No. 111 of 1896 reversing the decree of the Court of 
the District Munsif of Coimbatore in O. S. No. 74 of 1895. 


oo oo aaas 
S. A. No. 1970 of 1897. 4th November 1898. 
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The plaintiff is the daughter-in-law of the defendant. The 
plaintiff’s husband died aboat six years before the date of suit, and 
the defendant’s husband died abput two years before the same 
date, having gifted a portion Of the properties to his daughter and 
her children and devised the rest to his widow, the defendant, 
This suit was brought for the recovery of maintenance, and the 
plaintiff also prayed that future maintenance might be charged upon 

/ the family properties. The defendant contended that there was 
no ancestral property of the family, that allehe properties were the 
self-acquisitions of her husband, and that the plaintiff was not en- 
titled to get any maintenance out of the properfies in her hands in 
which the plaintiff’s husband had no interest. The Distrigt Munsif 
decided that the properties were not proved to be self-acquired and 
that the plaintifi’s husband had an interest in the same ; he, there- 
fore, allowed an annual sum of Rs. 100 for maintenance and charged 
the same on all the family properties. 


On appeal, however, the District Judge was of opinion that part 
of the properties was the self-acquired, and part, the separate pre- 
perties of the defendant’s husband—having been inherited by him 
from his maternal grandfather. He decided that the plaintiff’s 
husband possessed no interest in either of these descriptions of 
properties and that, therefore, the plaintiff was not entitled to claim 
any maintenance out of the same. Against this decision the plain- 
tiff preferred this second appeal. 


C. R. Pattabhirama Aiyar and S. Raghava Aiyangar for ap- 
pellant. 


C. Ramachadra Rao Sabib for 1st respondent. 

P. R. Ganapati Aiyar for 2nd and 3rd respondents. 

The Court delivered the following 

JUDGMENT :—Subrahmania Atyar, J-—Ammakannu y. Appu, 
I.L. R., 11. M., 91, relied on, on behalf of the respondent, no doubt 
lays down that a Hindu is under no legal obligation to maintain his 
son’s widow out of his self-acquired property. ‘That case, however is 
not necessarily inconsistent with the doctrine adopted in 11 B. L.L.R., 
199 ; Janki v. Nand Ram, Tb. 11 A.194; Kamini Dassee v. Chandra 
Pode Mondle, Ib. 17 C. 378 and Devi Prasad v. Gunwanti Koer, Ib: 
22 C, 411, cited for the appellant, According to that doctrine the 


Rungammal 


OA 
Ellammal. 


Rungammal 


p 
Hilam mal. 


s 
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moral obligation to support the appelling to which her father-in-law 
was subject would on his death have acquired the force of a legal 
obligation as against his assets in the hands of his heir. Consequently, 
the appellant must be held entitled tò maintenance out of his self- 
‘moquired property in the hands of his widow, the deceased res- 
pondent, unless the fact that shb took the same under his will 
distinguishes this case from the ratio decidendt of the case cited 
for the appellant, viz., Adhi Bai v. Cursundas Nathu. Farran, J., ap- 
pears to have been incliged to hold that in a matter like this, a devisee | 
would occupy a better position than an heir. The observations of 
the learned Judge, however, are obiter dicta, and even as such seem 
not to represent his decided opinion. I. L.R., 11 B, at p. 207. Ths 
better conclusion is perhaps that the party whoso moral claim be- 
comes a legal right would not be affected by testamentary disposi- 
tions in favor of volunteers made by the person morally bound to 
provide the maintenance. No doubt, if the title of the female 
claiming the maintenance were dependent òn the volition of such a 
testator, he could have by his will directed that she shall get no 
maintenance out of his estate. Butin cases like this, the title to 
maintenance originates from the status of the female as a member of 
the family acquired on her marriage, and as her right—as a legal 
tight—comes into existence at the same’ moment as the dispositions 
in favor of the volunteer become operative, it is difficult to see how 
the latter could affect tbe former. Tt is not, however, necessary to 
put our decision in favor of the appellant on this ground, since it 
can well be based on another. Now it is shown by the evidence 
thatein addition to his self-acquired property the appellant’s father- 
in-law died possessed of property inherited, by him from hiş mater- 
nal grandfather, or that which had been acquired with the sale- 
proceeds thereof. Though such property was not liable for parti- 
tion at the instance of the appellant’s husband, yet it having been 
held by the Judicial Committee that property inherited from the 
maternal grandfather is not self-acquired property (Muttayan v. 
Zamindar of Swagirt, I. L. R., 6 M. at p. 19), the rule of non-liability 
established by decided cases with reftrence to self-acquired property 
ought not to be extended to inherited property of the description 
just referred to ; especially as the theory that the right of a widowed 
female to maintenance is dependent on the possession by the party 
called upon to provide the maintenance, of assets derived from the 
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husband of the female clajming the maintehance appears to have 
had little or no foundation in the Smrithis or Commentaries. This 
has been clearly shown by Messrs, West and Buhler in their digest 


(245—252) and by Dr. Jolly’ in his History of the Hindu Law, 


pp: 184 and 132, The latter learned author refers to a passage from 
the writings of Kamalakara to ‘show that it is incumbent on sons 
and grandsons to maintain indigent widows and daughters-in-law 
though no wealth of the father may be in existence. He also ex- 
plains that the passage in the Smrithi Chandvika x relied on in support 

f the contrary view does not really touch the Sint. He further 
points out that in Saraswathi Vilasa, p. 522, the duty of a father 
to provide for his son’s widow is stated unconditionally. ° 


The decree of the lower appellate Court cannot, therefore, be 
sustained. It is reversed and that of the District Munsif restored 
subject to the modification that plaint items 4, 5 and. 6 which had 
been alienated by the father-in-law several years before his death 
be not charged with the appellant’s maintenance. The respondent 
must pay the appellants’ costs in this and the lower appellate Court. 


Moore, J.—I conour. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies, 


Siva Ramayya wes ... Appellant * (Plaintif) 


Ellamma and others sit .°. Respondents (Defendants). 


Law of champerty in India—Mere speculative purchase for an inadequate price not 


champertous. 
Transfer of Property Act, Section 53. 


Mere inadequacy of consideration in respect.of a purchase, without more, is no 
ground for holding it champertous. But it may be sufficient to make it voidable as 
against transferees for value under S. 53, Transfer of Property_ Act. 


Second appeal from the decree of District Court of Cuddapah 
in A. S. No. 146 of 1896, affirming the decree of the District Munsif 
of Nandalur in'O. S. No. ,473 of 1895. 


#8. A. No. 11 of 1898, 30th November 1898. 
ç 


Rungammal 


v 
Ellammal. 


‘eg 
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Uv. 
Ellamma, 
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The painin (appèllant) brought thjs suit for the-recovery of a 
house and a ‘parcel of land on the strength of an assignment, dated 
10th August 1895, in his favour by the 1st defendant in the case. 
The Ist defendant succeeded to tle property as heiress of her 
‘father Seshambotlu on the death of her mother Subbamma. Her 
son, the 2nd defendant, obtained*the property bya deed of gift 
from Ist defendant’s mother (and his own grandmother) and con- 
veyed it to the other defendants in the case. The house in suit wis 
first conveyed by 2nd defendant to the 8rd, who passed it on to th 
7th and 8th defen®ants who are now in possession. The 5th and 
6th deféndants now enjoy by right of purchase the other land in 
parcels after it passed through the hands of the 2nd and 4th defen- 
dants successively. Defendants 1 to 3 did not appear and contest the 
suit. The other defendants pleaded that the plaintiff's vendor, the 
Ist defendant, had no title to the property in suit, that Subbamma, 
the mother of the Ist defendant, succeeded to the ostate as heir to 
her son who had survived his father Seshambotlu, and not as heir 
fo her husband's estate, that the plaintiff’s right, if any, was time- 
barred, and, lastly, that the sale to plaintiff by Ist defendant was 
champertous and, consequently, void. It was found by both the 
lower Courts that the plaintiff was aware of the sales by the 2nd 
defendants to the contending defendants, that the consideration 
paid by plaintiff was quite inadequate, being only 50 rupees when 
the house alone is found to be worth 150 rupees and that the plain- 
tiff’s father was an attesting witness to the deed of gift in favour of 
2nd defendant. The District Munsif, as well as the District Judge 
in appeal, held that the sale to plaintiff was champertous and dis- 
missed the plaintiff’s suit, The other issues in the case were not 
decided. Tho plaintiff put in this second appeal. 


T. V. Seshagiri Aiyar for appellant. 
S. Gurusami Chetty for respondents. 


Seshagiri Atyar.—The specific English Law of champerty does not 
apply in India. Ram Coomar Cundoo v. Chunder Canto Mookerjee, I. L. R., 
2 C., 233; Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy, I. L. R., 8 B., 
323. Mere inadequacy of consideration is no ground to hold that the 
transaction is champertons. The sale to be champertous, must be shown 
to be extortionate, unconscionable and nog anes and tending to panes 
unnecessary litigation, 


t. 
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Subramania Atyar, J.—Ehe transaction is ‘trandulent—intended to 
defraud prior transferees and so is voidable under S. 53 of the Transfer 
of Property Act. You have to show, that you are a bond “fide purchaser. 

Seshagiri Aiyar.—Primd facie, it is a yalid transfer. S. 55 of the 
Transfer of Property Act is only applicable in the case of the sarhe 
transferor. In this case there are’several transferors. ° 

Gurusami Chetty.—The general principles of the English Law 
of champerty apply to cases in India. The consideration paid is found 
to be quite inadequate. The plaintiff's purchage was several years after 
the sale to the contending defendants and the plfintiff was also aware 


of these sales. 
The Court delivered the following a 


‘JUDGMENT :—The suit has been dismissed on the ground 
that the basis of the claim was champertous. But according to the 
authorities on the law of champertous transactions in this country, 
the elements required to bring this contract within the'rulings are 
wanting. It is not a case in which the plaintiff has acquired an 
improper interest in the unrighteous litigation of other people, nor 
is there any other circumstance making it champertous, Gopal 
Ram Chander v. Gangaram Anandishet, I. L. R., 14 B., 72. The 
transaction may, however, be voidable under S. 53 of the Transfer 
of Property Act at the instance of the, defendants who are trans- 
ferees for value. But this will depend upon the facts which have 
not been sufficiently gone into. We must, therefore, reverse the 
decrees of both the lower Courts and direct that the suit be restored 
to the file of the Court of First Instance for trial and disposal upon 
the other issues already framed and upon the issue arising with 

reference to §. 58 of the Transfer of Proper ty Act. Costs hitherto 
incurred will abide and follow the result, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. H. H. Shephard, cee Chief Justica, and 

Mr. Justice Benson. 
Subbareddi ai bes ... Appellant* (5th Defendant) 
s Ve 


$ Respondents (Plaintiffs and 
i 1st Defendant). 


Hindu Law—Widow’s estate,—Waste—Quarrying stones —Reversioner’s right to object. 


Chenpalamma and others. 








* A. No. 250 of 1897. 19th October 1898, 


Siva 
Ramayysa 


v. 
Ellamma. 
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‘Bubbareddi The position of a Hindu widow is not thaty of a mere tenant-for-life of the 
Pre English Law. Neither is she a trustee accountable for the management of her 
1 an ~ property to the heirs of her husband. The quarrying of stones on land within proper 


limits is a mode of enjoying the land atd is got aconversion of the corpus of the 
estate. Where money is realised by granting a lease for quarrying on the estate of 

á a widow, tho money so realiséd by the lease does not form part of her estate in which 
the reversjoners have an. injerest, but is onl} the profits of her estate over which she 
has absolute control. 


Appeal from the decree of the Die Court of Nellore in 
0.8. No. POET e ° 


: The facts ee from the apec of the Officiating Chief 
Justice. ° 


C. R. Pattabhirama Aiyar and P. Nagabhushanam for appel- 
lant. f f 


V. Bhashyam Aiyangar and C. R. Tiruvenkatachariar for 1st 
and 3rd respondents. 


The Court delivered the following. 


* JUDGMENTS :—The Officiating Chief Justice—The plaintiffs 
—trespondents or some of them are admittedly the presumptive 
heirs of C. Kristappa Nayudu, entitled on the death of his widow 
Narayanamma. ‘The appellant is the holder under a lease for’ 
80 years executed by the widow on the 30th August 1868 of two. 
villages, part of the property of the late Kristappa Nayudu. It is 
admitted that, under this lease and a subsequent mortgage, the 
appellant is entitled to hold the villages during the lifetime of the 
widow and her mother-in-law, the 2nd defendent. In the plaint it 
is alleged that the Railway authorities opened quarries in the said 
two villages and toðk out stone for which compensation was paid 
to the amount of Rs. 5,940-4-4, It is charged against the appel- 
lant that he improperly respresented to the Government, that he 
was entitled to receive this and that, notwithstanding the objection 
of the plaintiffs, the money was paid to the appellant. The cause 
-of action is stated to have accrued on the date when the appellant 
improperly obtained the money from Government, and the plaint 
concludes with a prayer for a declaration that for the sum so 
yeceived “with interest henceforward, the reversionary heirs of the 
Ist defendant are the heirs after her death and that the 5th defend- 
ant (appellant) had no right to receive the amount,” 


ee eee, | 
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This is how the plait stands as amended. a AS orginally 
framed there was a further prayer that the money should be brought 
into Court. The appellant in his written statement denied the 
plaintiff’s right to have the money brought into Court and insisted 
on his right as lessee. of the two defendants to enjoy the produce of 
the two villages. He denied any injury to the permanent,rights of 
the reversionary heirs. It may be noted that in the plaint there 
was no express allegation of such injury or any complaint of waste. 
Several issues were adjudged, but there ig no definite finding -on 
any of them, and it, is somewhat difficult to sfy on what data the 
j judgment is actually based. In substance, I take it, that the Judge 
means to find that the removal of the stone was an ac} which if 
done by. the widow could not have been justified, that fhe money 
paid in compensation must be deemed to be the price paid for the 
stone, and that, accordingly, the money represents a part of the 
heritage to which ultimately the respondents may become entitled. 
The evidence adduced by the plaintiffs was directed to showing the 
nature of the ground before the quarrying took place, the extent 
and the results of the quarrying. There appears to be no doubt 
thatthe 13 acres in question were grazing ground; there is some 
evidence that quarrying had been begun on part of the land or on 
neighbouring land before the operations of the Railway, officials 
began. As to the extent of these operations, the evidence of the 
witnesses is exceedingly vague. They say that the quarrying went 
on for three or four years; they are indefinite about the depth of 
the pits and do not venture to give an estimate of the amount of 
stone carried away. The only measure .of it which we have is the 
sum awarded in compensation. 


_As to the result of the quarrying , the plaintiffs’ witnesses say 
that most of the stone has been removed and that the land is no 
longer fit for grazing and is practically of no value. What it 
would cost to fill up the pits and level ‘the ground they do not 
say. The Judge refers to the appellant’s letter to the Collector 
and considers that to afford proof that the land has become ‘spoiled’ 


The letter does not say anything of the sort; and even if it did, I do » 


not think it would be safe to attach much weight to the terms used 
in such a letter of complaint. The evidence of the defendants’ wit- 
. flesses is of much the same character as that of the plaintiffs’. The 
former say the pits are much less deep than the plaintiffs” witnesses 


Subbereddi 


v. 
Chenga- 
lamma. 


22 THE MADRAS LAW JURNAL REPORTS. [VoL, 1X. 


Subbareddi assert, and that at a sthall cost per acreythey might be filled and 
v 


Chenga. the land rendered fit for cultivation. 
lamma. 


On the evidence I think itis impossible to find as a fact that the 
land has been ruined or.rendered valueless by the operations 
e which have been carried on, nor do I think it proved that the 
quarying has been coducted in such a way or to such an extent as 
to exhaust the resources of the land. It was argued on behalf of ; 
the respondents that the widow and her lessee must be taken to ' 
have acquiesced in the operations conducted by the Railway autho- : 
.  Tities on the land and to have consented to a conversion of part of 
the soil—that is part of the heritage—into money. The money » 
received ia exchange for the stone removed must, itis argued, form } 
e part of the heritage. ‘This argument is based on the supposition 
that systematic quarrying on the part of a widow is an act in excess 
of her powers and therefore one which may be designated as waste 
and may entitle the reversionary heirs to an injunction. That the re- 
versionary heirs are entitled to have the widow restrained from work- 
ing destruction of the property, there can be no doubt (Hurrydoss 
v. Runganmoney, Sev. 657 ; Gobindmani v. Shamlal, Beng. F. B. 58). 
The question in this case is whether the quarrying, if it had been 
conducted by the widow, would have been a lawful act on her part. 
Although it does not follow that the plaintiffs are entitled to a 
decree against the appellant if this question is answered in the 
negative, it seems clear that an affirmative answer must lead to the 
conclusion that no suit lies against the widow or against her lessee. 
We were referred to some English cases on the law of waste and we 
weresinvited to treat the widow as if she were in the position of a 
tenant-for-life according to English Law. That is not, however, the 
” position assigned t6 the widow in the cases above cited (see too 
Shivuganga case, 9 M. I. A. 604). Nor is there any case which goes 
the length of deciding that a widow may not open new mines or cut 
‘down timber or that, if she doés so, she must account for the 
proceeds. The widow is certainly not in the position of a trustee 
accountable for her management to the heirs of her husband, 
If English cases are to be cited, it appears to me that the cases most 
nearly in point are those in which a Court of Equity has restrained 
tenants not impeachable for waste from doing acts which amount to: 
a spoliation or destruction of the estate (see notes to Garth v. Cotton ; 
Lewis v. Cotton, Tudor’s L. C. on Real Property, p. 115). In the 
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present case, as it appearg toZme, the evidence falls far short of Seon 
proving such case as that. Tt may be that quarrying except for Gkenga. 
domestic purposeshad not taken place onthe estate before the Railway emma. 
works were opened. There “was probably little or no quarrying 
because there was no market for the stone. The mere novelty of 
the operation does not show that it was an improper act on the part 
of the widow or that it was an act destructive of the estate. The 
extent of the quarrying might perhaps be material to show that 
spoliation and not fair use of the estate was mtended. Butas I have 
already observed it is not shown what amourft of stone was taken 
nor what remains. ` All that we know is that in the course of three 
-or four years a considerable amount of stone was taken, : There is - 
little doubt that this particular mode of enjoying the pr roperty i isthe o 
most profitable, and I think the Courts ought to be slow to hold 
that a Hindu widow is not at liberty to use her land to her own 
advantage in the manner and for the purposes to which it is natu- 
rally best suited, 


Holding that the plaintiffs have failed to prove a case agaiast 
the widow, on the assumption that she is responsible for the acts of 
the Railway authorities, I do not find it necessary to embark on the 
further question whether any case for a declaratory decree has been 
established against the appellant. In my opinion the money paid 
to the appellant, whether it is regarded as the price of stone bought 
or compensation for wrong done, is part of the produce of the estate 
and cannot be treated as part of the estate itself. Accordingly, 


I reverse the decree of the District Judge and dismiss the suit 
with all costs. 


Benson, J.— We are asked to uphold the decision of the District ” 
Judge on the ground that there has been a virtual conversion of a | ° i 
part of the corpus of the estate—that is of the heritage—from land 
into money, and that the plaintiffs are, therefore, entitled. to regard 
that money as part of the estate and to protect the ultimate interests 
of the reversioners therein by obtaining the declaration sought forin 
the plaint. I do not think that there is any sound basis for this 
contention, It is true that stone has been quarried and sold as a 
source of profit off part of the estate, but I think it is impossible to 
hold that this amounts to a destriction of the land where the 
quarries were worked. At most it is but the removal of a portion 
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Snbhareadi of the surface of the ground. There cap be no doubt but that by 


Chenga- 
lamma. 


a moderate expenditur e, not, perhaps, by the expenditure of go 
small a sum as Rs. 5 per acre, as some of the witnesses say, but still 
by a moderate expenditure, the grounã could be made fit for cultiva- 
tion or at least for grazing—the purpose to which it was formerly 
applied. e It is also certain that the quarries are not really cxhausted, 
but could still be worked, though at a greater depth and, therefore, 
with less profit than heretofore. In these circumstances, I am of 
opinion that it would be pusling the rights of reversioners to an 
undue length to say %hat they are entitled to claim that the money 
realized by the widow or her lessees by working the quarries should 
be set apart asa fund. for their ultimate benefit. No authority in 
the Hindu law or in reported casés in India has been cited in sup- 
port of such a blaim, and I doubt whether we could properly apply 
to a Hindu widow all the restrictions which the English law has im- 
posed on a tenant-for-life in regard to mines, quarries, and the like, 
I think that in the facts of the present case the compensation paid 
to the widow’s lessees should be regarded as profits from the lawful 
usé of the land rather than as the proceeds of the conversion of 
part of the landed heritage into money. I, therefore, agree with my 


. learned colleague in holding that the appeal must be allowed and 


Thiru- 


the suit dismissed with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, ) 


Present :—Mr. Justice Davies and Mr. Justice Benson. 


Thiruvengadamier... oe ... Appellant* (2nd 
Defendant) 
e v. 
' Periasami Tevar `... st ... Respondent (Plaintif). 


Guardian and Wards Act—VIII of 1890, Ss.7, 52—Declaration of guatdianship, 


rengadamier shot—Representation—Estoppel- 
Ve 


Periagami 
Tevar. 


The acknowledgment by ‘ao District Court that a person is the guardian of 
another is a “ declaration” of his guardianship within the meaning of 8. 7, Act VIII 
of 1890, and the age of majority in such & case is 21. 

Second appeal from the decree of the Subordinate Judge’s Court 
of Tinnevelly in A. S. No. 81 of 1896, modifying the decree of the 
Court of the District Munsif of Ambasamudram in 0.8. No. 58 of 
1894. 

#8. A No. 1871, of 1897. 20th September A 
T 


SATO 
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On the 9th pf August 1888, the plaintiff's mother executed a 
will by which she bequeathed all her properties to iho plaintiff and 
appointed Hem Singh and Subramania Pillai guardians of the minor, 
She died shortly after. In 1881, the 1st defendant brought a suit 
(O. S. No.8 of 1891) in the District Court’ of Tinnevelly to establish 
his right to be the guardian of the plaintiff. The two testamentary 
guardians opposed the suit. Finally, it was decided by the, Court 
that the 1st defendant should be the guardian of the person of the 
minor, but that the next friends of the minor plaintiff should be the 
guardians for the property. Onthe 8th of Junegl893, the 1st defen- 
dant got the plaintiff to execute a hypothecation bond for Rs. 1,700 
to the 2nd defendant. On the 6th of Fubruary 1894, the plaintiff, 
represented by his next friends the said Hem Singh and SuBramania 
Pillai brought this suit for a declaration that the bond executed by 
the minor was void for want of consideration and for the cancellation 
of the game. The defendants pleaded that the plaintiff was not a 
minor atthe date of the bond, that the bond had consideration, and 
that even if the plaintiff was a minor, the guardians had no right to 
institute the suit, as the plaintiff might ratify the bond on attaining 
age. The Munsif considered that the effect of the decision of O. S. 
No. 3 of 1891 was to mako the next friends guardians appointed by 
the Court, and held that 21 was the age of majority under the Indian 


Majority Act. He found also that the bond had no consideration . 


and gave a decree for the plaintiff. The 2nd defendant appealed. 
The District Judge agreed with the Munsif as to the age of majority 
on: the ground that the decree in O. S. No. 3 of 1891 if it.did not 
“appoint” Hem Singh and Subramania Pillai guardians, might at 
least be said to have “declared” them to be so. As to the objec- 
tion that the guardians should not institute the suit, he held that 
they could, and that even if they coul® not, the defect was cured by 
the plaintiff’s election to proceed with the appeal on attaining age. 
But since he found that there was valid consideration for the bond 
to. the extent of Rs. 178, he gave a decree for the same lo the defen- 
dant. ‘Against this decision the 2nd defendant preferred this appeal 
on the grounds that 21 was not the age of majority of the plaintiff, 
and that even if.the, plaintiff was a minor at-the time, since the 
money was advanced on his representation that he was a major 
he was estopped from setting up his minority as a defence. 


V. Krishnaswami Aiyar and R. Sivarama Aiyar for appellant. 


Y. Q. Desikachariar for respondent. © 


Thiruvenga- 
damier 
te, 
Periasami 
Tevar. 


Thiruvenga- 


damier 
v, 
Periasami 
Toyar. 


Venkatra- 
mayya 
OA 
Ganganna, 
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The Court delivered the following , ; 


JUDGMENT :—We consider that: the order of the District - 
Court acknowledging the plaintiff’ s next friend as his guardian was 
a declaration of such guardianship within the meaning of S. 7 of the 
Guardian and Wards Act of 1890 and the age of plaintiff’s majority 
was thetefore 21 under S. 8 of the Indian Majority Act of 1875 as 
amended by 8. 52 of the Guardian and Wards Act. There is no 
evidence to show that 2nd defendant was misled by any repre- 
sentations made by the plaintiff, and there is, therefore, no estoppel. 

The second appeal is dismissed with costs. 

s f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Davies and Mr. Justice Boddam. 


Venkatramayya ... ae ... Appellant * (Plaintif) 
» Us ~ 
Ganganna sis E ... Respondent (Defendant). 


Rent Recovery Act, 8. 11—Rent varying—Varam, reverting to. 


The fact-that the landlord has been receiving varying cash rents for a number 
of years does not give rise to an implied contract that the rent is to be paid in cash 
but the landlord can revert to varam rate-according to local usage at any time. 


Second appeal from the decree of the Subordinate Court of 
Kistna in A. S. No. 183 of 1896 reversing the decree of the District 
Munsif of Bezwada in O. S. No. 551 of 1895. 


The plaintiff is the zemindar of Vallur. The defendant is his 
tenant. The plaintiff tendefed a patta for fasli 1804 which the 
defendant refused to accept as illegal and improper. The plaintiff 
brought this suit for a declaration that the patta tendered was 
legal and proper and for the recovery of the rent due for fasli 1804. 
The plaintiff stated in the plaint that till 1873 the system of a 
fixed proportion of the produce in respect of. dry and wet lands and 
of fixed cash rent in respect of garden lands was in vogue; that 
after 1878 the pysbom of taking a fixed proportion was exchanged 
for one of varying cash rents ; and that this went on till about 1888, 
when, owing to the tenants’ refusal to pay cash rents, the plaintiff 


#§, A. No, 235 of 1898, - 10th January 1899, + 


a 
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reverted to the briginal system which ‘was in vogue before 1873 
and tendered the suit patta. The defendant contenfled, inter alia, 
that in the year 1878 rent had been permanently settled at a fixed. 


Venkatra- 
mayya. 
v. 
Gangann a. 


money ‘rate per acre ; that thé plaintiff was not entitled to revert to . 


the sharing system ; and that his right to do so, if any, was barret 
by limitation. The Munsif found that, for abut 15 years, rent had 
been paid in the shape of money and at varying rates, that there 
was no permanent settlement of rates of rent, and that the plaintiff 
was entitled to revert to the origittal sysjem. «The Subordinate 
Judge considered that the variation of rates Was immaterial, and 
that there was from long user an implied contract that the money- 
rent system should be permanent. He, therefore, reversed the 
decree of the lower Court and dismissed the plaintiff’s stuf, Against 
` this the plaintiff appealed. 


C. R. Pattabhirama Aiyar for appellant. 
N. Subrahmanyam for respondent. 


The Court delivered the following f 


JUDGMENT :—We are clearly of opinion that, as there’was 
no contract as to tlie rate of rent which varied from time to time, 
the plaintiff is entitled to be paid rent according to local usage, that 
is, according to the established varam of the village (see S. A. 
No. 861, &c., of 1897)., We must, therefore, reverse the finding of 
. the lower appellate Court holding that a money rent was payable 
and confirm the Munsif’s finding that the rent should be paid by 
varam. 


We must, therefore, set aside the decree of the lower appellate 


Court and remand the appeal to be heard on the merits in regard ” 
to the varam rates. The costs-in the lower appellate Court will be ' 


provided for according to the result. The appellant is etititled to 
“be paid his costs in this Court by the respondent. 


t 


A , ® : A 
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IN THÉ HIGH-COURT OF JUDICATURE AT MADRAS. 
Present : Sir Arthur J. H. Collins, Kt., Gas Justice, . and 


Mr. Justice Benson. sou A 

Venkiah cis an .. Appellant* (Plaintif) 
: UD, T x 
Raghavacharlu UER .. Respondent (Defendant). 


Civil Procedure Code, S, 280—-Execution—Frand, meaning of—Limitation. 


Locking up the outer door of a house and so evading execution of a decree is. 
“fraud” within the mening of the term in S. 230, Civil Procedure Code, and the 
period of 12 years provided by that section for execution of decrees will ran afr esh 
from tho! date of such fraud. 


Annamalai v. Rangasami, I. L. R., OM, 365, and Bhagu Jetha ve ` Bawasiheb, l 
I L. R., 9 B., 318, relied on. s 
„Civil miscellaneous second appeal from the decree of the Dis- 
trict Court of Nellore in A. S. No. 3 of 1894, reversing the order ` 
of the District Munsif of Kanigiri in E. P. No. 144 of 1894. 


The plaintiff put in an execution petition on the 6th February, 
1804; but more than 12 years had elapsed from the date of the decree 
before the petition was putin. In order to save it from the bar of 
limitation, it was mentioned in the petition that the defendant, on 
previous occasions when execution proceedings were taken against 
him, got false claim petitions put in and fraudulently delayed the 
plaintiffs in successfully carrying the execution to a final termina- 
tion. The Munsif dismissed the ‘application as barred by the pro- 
‘vision of S. 230, as he considered that there was no spécific allega- 
tion of fraud or force in the petition. The District J udge on an 
examination of the records found that in pursuance of execution | 
proceedings instituted on the æd August 1882, the Court had issued 
a warrant of attachment on the same date; that the defendant 
knowing this, kept the outer door of the house locked till the day 
on which the warrant was returnable; and that, consequently,’ the 
warrant had to be returned unexecuted. He held that this conduct 
of the defendant was fraudulent within the meaning of the term 
“fraud” in S, 280, Civil Procedure Code, and that the present 
execution proceedings having been instituted within 12 years of 
such fraud, the petition was not barred. Against this order the 
defendant appealed. 


# 0, M S. A. No, 59 of 1898. 17th J: ahuary 1889. 
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“Aey. Seshagrt Aiyar for appellent. seh areas ; CEN ORF 
O. Ramachandra Rao Saheb for respondent. © ` 


‘The Court delivered the following 


' JUDGMENT :—We are of opinion that the order of the Distriet 
J lige is right. Whatever may be said as, to other attgmpits. i to 
execute the decree, we think that there is no doubt, but that the 
‘action of the appellant in locking up his house and keeping it locked 
up in August 1882, when he knew that a warrant for the attach- 
ment of his moveable property had’ been issued, was 4 contrivance, 
or stratagem or “fraud” within the meaning of S. 280, Civil Pro- 
cedure Code. Annamalai v. Rangasami, I. L. R, 6 M., 305; Bhagu 
Jetha v. Malek Bawasaheb, Ib. 9 B., 318. In consequence of this 
conduct of the appellant the warrant hed to be returned unexecuted, 
and the respondent was thus for the time prevented from execut- 
ing his decree by the fraud of the appellant—the judgment-debtor. 


It is argued for the appellant that the respondent Gudgment- 
creditor) had other opportunities later on for executing the decrev, 
and that S. 230 requires that it should be shown that the judg- 
ment-debtor’s fraud continued to prevent the execution of the 
decree right up to the date of the last application for execution. 
We do not understand this to be the meaning of the section. In 
, the case reported in I. L. R., 9 B., 318, the facts of which are not 
unlike those of the present case, the application for execution was 
in June 1882. The fraud complained of was in July 1879, and 
there is nothing to suppose that the fraud continued to prevent 
the judgment-creditor from taking steps to execute the decree. It 


seems "to us that the proviso to B. 280, Civil Procedure Code, per- s 


mits the execution of a decree at any -time within 12 years after 
the date on which the judgment-debtor has by fraud or force pre- 
vented the execution of the decree on an application properly made 
for execution. In other words, fraud or force gives a new starting 
point for the 12 years’ limit. The proviso is intended to prevent 
the 12 years’ rule of limitation being an inducement to judgment- 
debtors to evade execution by fraud or force with a view to obtain- 
ing the benefit of the 12 years’ rule, 


This view of the case is not opposed to our decision in L. P, A, 
No, 52 of 1898, on which the appellant’s pleader relies since in that 


- Venkiah’ 
v. 
Raghava- 


charlu. 
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Venkiah case the Judge had nôt found that exepution of the decree was in 
‘Ragavalt- fact prevented by the fraud of the judgment-debtcr. 


charlu, 


In the present case we find that the judgment- ibia did by 
fraud (within the meaning of S. 230, Civil Procedure Code,) pre- 
° vënt the execution of the decree in August at a time within 12 
years immediately pteceding the’ application for “execution ‘now 
before us, and that this application is, therefore, not barred by the 
12 years’ rule. 


We dismiss the arboa with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. oy 
Adaikalam Chetty es ». *Appellant* (Plaintiff) . 
OA ' i z 
Marimuthu on yi .. Respohdents (Defentants). 


Hindu Law—Joint family—Suit by one member; when allowable—Payment to 
another—Discharge. 2 

A momber of a joint Hindu family, in in whose nême document has been exe- 
cuted, can maintain a suit without joining the other members as parties, if there 
is nothing in the face of the document to show that the. debt is one’ due to the 
family. 

Bungsee Singh v. Soodish Lall, I. L. R., 7 O. 789; Dayabhai Laliibhai v. Gopalji 
Dayabhai, I. L. R., 18 B. 141; and Hari Vasudev Kamat v. Mahadu Dad Gavda, I.L. Rọ 
20 B, 435, peared: 

And a payment made to any member other than the one to whom the document 
was executed will not generally be a valid discharge. . 


Adaikalam 
Chetty 


Ve 
Marimuthu, 


Second appeal from the decree of the Subordinate Judge’s l 


~ Court of Kumbakonam in A. 8. No. 468 of 1897, reversing the decrée 
of the District Munsif of Patukotta in O. S. No. 351 of 1896. 


This was a suit upon a hypothecation bond for the recovery of 
. Rs. 635-13-0. The plaintiff produced a registration copy of the bond, 
alleging that the original was with his brothers and that they refused 
to deliver it to him. The defendants pleaded that their father’s 
undivided brothers’ sons who were interested in the hypotheca 
should be parties to the suit, that the bond having been executed to 
the plaintiff in renewal of debts due to the plaintiff's father, was 
family property and the undivided brothers of the plaintiff should 
have sued jointly with the plaintiff, and, lastly, that the bond had 
been discharged by payment to one of the plaintiffs brothers. The 
District Munsif held that the plaintif was entitled to sue as being 
the manager of the family and as being the person in whose name 
the document was executed and that the discharge was not proved. 
He, therefore, gave a decree to the plaintiff as prayed for in his 
plaint. The Subordinate J udge, however, decided that the debt was 
a family property, that, therefore, the plaintiff could not sue alone 
for the recovery of the money, and that the discharge had been 
proved by the evidence ofthe: plaintifi’s brother. He, therefore, 





# 9. A. No. 675 of 1898, : 25th January 1899. 
4 
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Adaikalam reversed the District Munsif’s decree and dismissed the plaintiff ’s 


Chetty 
v 


Marimuthu, 


suit. Hence this second appeal. 
V. Bhashyam Aiyangar for appellant. - 
C. Ramachandra Rao-Saheb for respondent. 
The Court’ delivered the following 
J UDGMENT :—The first question is whether the plaintiff is 


‘entitled to sue without joining his undivided brothers, the debt 


' ` being family property. , We think he is entitled, inasmuch as the 
` “ contract on which She ae is based is in his sole name and does 


not purport to have been obtained by him on behalf of any others 
but himself. (Vide Bungsee Singh v. Soodist Lall, I. L. R., 7 ©. 739 
at 745; Dayabhai Lallubhui v. Gopalji Dayabhai, Ib. 18 B. 141, 
and. Hari’ Vasudev Kamat v. Mahadu Dad Gavda, Ib. 20 B. 485.) 
In the case of this very family, it has been previously held by this 
Court that the plaintiff could sue alone: to enforce acceptance of 


. puttah of family lands (S. A. 1808 of 1897). ae 


. The next question i is whether the payment which the Sub-Judge 
would appear to have found, though his language is not clear, was 
made in discharge of the bond was a valid discharge as against the 
plaintiff. As the sole promisee under the contract the plaintiff 
was as regards the promisor the only person prima facie entitled 
to payment. It therefore lay on the promisor to show that his pay- 
ment to a third party was binding on the plaintiff. No circum- 
stances justifying such payment were put forward. The only plea 
set up was that the payment to any member of the family is by 
itselfnecessarily binding on the member who took the contract in 
his own name. There is no authority for such a wide proposition.. 
` In this case there was nothing t to prevent payment being made to 
the plaintif himself, and no explanation is given why payment was, 
not made to him while the fact that he was quarelling with his 
brothers at the time indicates that the payment was not bond fide. 
We must therefore reverse the decree of the lower appellate Court 
and restore that of the Munsif with the plaintiff’s costs in this and 
in the lower appellate Court. Time for redemption extended to the 
lst April next. 





; š ; 
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. IN THE HIGH COURL.OF JUDICATURE AF MADRAS, « 
Present :—Mr. Justice Shephard and Mr. Justice Subrahmania - 


Aiyar. 3° 

Bapahayya vee wt > Appellant * (2nd Defen- 
Zk dant) 

os ` v. , ° 

Peddichalamaiya ... a ... Respond#it (Plaintiff). 


Hindu Law—Possession of woman, nature, of —Adverse possbssion—Suit by rever- 
sioners—Alienation by person in adverse possession of linttted interest. 


Where a woman takes possession of an estate which she is not entitled to take 
as an heir, her possession is not that of a qualified owner under the Hindu Law; it lies 
on the party who affirms that it is, to show that when she took possession, 
she did so claiming only a limited estate. ee 

` Lachhan Kunwar v. Manorath Ram, I. L. B., 22 O., 447, referred to. 

On the death of S. in 1833 his brother’s daughter-in-law took possession of the 
estate, his brother’s son having pre-deceased him. It was found that she took 
posgession, claiming only a widow’s estate in the property. On her death in 1885, 
the plaintiff—reversioner of 8.—sued in 1894 to set aside certain alienations made 


by her during her lifetime. è 
Held, that the suit was not barred by limitation. i s 
Second appeal from the decree of the Subordinate Judge’s 
Court of Kistna at Masulipatam in A. S. No. 1820 of 1895 modifying 
the decree of the Court of the District Munsif of Papane in O. S. 
No. 199 of 1894. 


Plaintiff sued as reversionary heir of one Brahmanna to set. 


aside certain alienations made by Brahmanna’s widow, Punnamma, 


aro 


ate 


Bapanayya ° 


v. 
Peddichala- 
maiya, 


It was found that one Sitaramayya, paternal uncle of Brahmanna; 


was the last male owner, Brahmanna having pre-deceased him, and 
that on Sitaramayya’s death Punnamea, widow of Brahmanna, took 
possession of the estate as brother’s daughter-in-law. The Courts 
below found that, although primé facie Punnamma’s possession will 
be the possession of an absolute owner still that upon the facts of 
the case she claimed to take only a limited estate. While so holding 
Punnamma alienated some properties to the defendants. Pun- 
namma died in 1895, and the plaintiffi—reversioner of Sitaramayya— 
brought this suit in 1894 to set aside the alienations. The lower 
appellate Court held that the suit was not barred by. limitation. 
Plaintiff then preferred this second appeal. . 7 








®§, As No, 1802 of 1897. ` 14th November 1898, 


. 
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‘Bapanayya C.R. Pattgbhiramg Aiyar and P. Ha i for appellant 


v. 
Peddichala- K. Narayana Rao for respondent. 
maiya. 


The Court delivered the follbwing 
*, JUDGMENT :—The decision of the Privy Council in Lachhan 


Kunwar, v. Manorath Ram, I. L. R., 22 C., 447, is an authority 
for the position that prima facie the possession of a female member 
of a family noP entitled to take as an heir, is not the possession of a 
qualified owner, ‘pad that it lies on the party who affirms it to show 


that, when she tool& possession she did so claiming only a limited 


estate. We cannot say there is no evidence to justify the conclu-~ 


sion at which the Stbordinate Judge has arrived, namely, that the 
possession’ of Punnamma was claimed and taken by her in virtue of 
á a qualified and not an'absolute right. 


We must dismiss the second appeal with costs. 


m4 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present :—Mr. Justice Subrahmania Aiyar and Mr. Jiistice 


Davies. 
Chinna Poochiammal and others ... Appellants * (Plaintiffs) _ 
v. 
Ganga Naicker and others ... .. Respondents. nn: ; 
Chinna Hindu Law—Manager—Power to refer to arbitration. ss 
Poodhiammal The senior members of a joint Hindu family can bind the junior members by: 


v. , 7 A 
Ganga arbitration proceedings carried on by them in good faith. 


Naicker. Jagan Nath v. Mannu Lal, I. L. R., 16 A., 281, referred to. 


‘ 


e Court of Tinnevelly in A. S. No. 147 of 1896 presented against the 
decree of the Court of District Munsif of Tuticorin in O, 8. No. 419 

of 1895. 
e The plaint land belonged to the plaintiffs by pur chase under a 
deed of 1879. The 1st, 5th and 6th defendants having setup a right 


to it and professed to have leased it out to plaintiffs 8 and 4, they | 
executed, a muchilika to one Sami Chetti and referred the matter-to- 

l his arbitration in the year 1892. . Ho decided that the property: 
belonged to the plaintiffs by ‘purchase and that they had: beer in - 
a E 


# S. A. No. 63 of 1898. .» 14th Decem ber’ 1898. 


Second appeal from the decree of the Subordinate Judge’s. 


r 
` 
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possession of the land fop over twelve yégrs. The defendants 
acquiesced in thé award and the plaintiffs were left in possession 
of the properties. In March 1895, the 7th defendant in ‘collusion 


with the Ist defendant EDE Ore the plaintiff of the land, for cibly, 


carried away the crop which the plaintiffs had raised and were m 
possession of the property fromm that dates On these facts the 
plaintiffs sued to recover the land with profits. The Ist, 5th and 
7th defendants pleaded that they did not caf award and 
were not bound by it, that the land bélonged tothe defendants and 
was leased to the plaintiffs, and that the suit ofght to be dismissed. 
The defendants 2, 3 and 4 alleged in addition that they were not 
parties to the arbitration and were not bound by the award. - - The 
Munsif held that the plaintiffs had been in possession of the lands 
under the purchase of 1879 for over twelve years, that the award 
of the arbitrator was true and binding on those who executed 
the muchilika, and that as to others it furnished a valuable piece of 
evidence and passed a decree for the plaintiffs. l 


The Sub-Judge, however, held that the award was invalid 
and that the purchase of 1879 and possession under it for over 
twelve years were not proved, and dismissed the plaintiffs’ suit. 
The ground on which he held the award invalid was thus stated 
by him.:— 


“ Tf upon the muchilika, the acbiteator had pase a ei, i 


would, of course, be binding on the parties thereto (Krishna Panda v. 
Balaram Panda, I.L.R:,19 M., 290), and possibly on the present defendants 
, 2—4. But Iobservo . . . . . thatthe case was tried, not by Sami 
Chetti, the panchayetdar alone, but also by two other persons. who 
style themselves members of the panghayet `. . Ib seems to 
me that the proceedings were really in.the nature of a trial under 
Reg. V of 1816. If this were so, the punchayetdars would not be com- 
petent to dispose of the claim, asit related to the recovery of immoveable 
property ... . + . . If, however, the award was solely on 
the basis of the michilike, the.joinder of two other persons in the trial 
and decision would, of course, make ib null and void (See Russell on 
Arbitrations, 6th ed., p. 214).” 


Against this decision the plaintiffs appealed. 


- P. Subbiah Mudaliar for P. R. Sundara Aiyar for appellants, 
Joseph Satya Nadar for respondents. 


Chinna 


Poochiammal ` 


Ve. 
Ganga 
Naicker, 


Chinna 


‘Poochiammal 


D. 
Ganga 
Naicker. 


J i ' 
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The Cour delivered the following , 


JUDGMENT :—The ground on which the Subordinate Judge 
went out of his way to hold the :wayd invalid is entirely unfounded 
infact. The muchilika was executed to one person, Sami Chettiyar, 
and the award is made in that one'person’s name alone. The two 
other persons whose ‘signature appears in the award were clearly 
in the aeaa only, and in that capacity they acted 
with the knowlègge and consent of the defendants, as they have 
endorsed the muciNlike and testified to the plaint put in by the 
defendants before the arbitrator. The award, therefore, was valid, 
and, of course, binfling on the parties to it. The only question is 
whether it îs binding on the defendants 2 to 4 who did not actually 
sign the submission to arbitration, but who are the undivided 
brothers of the 1st defendant and one Veerappan, deceased, who ' 
did sign the muchilika. The subject of dispute was family pro- 
perty; and every branch of the family was represented in the arbi- 
tration, We think there can be no doubt that it was within the 
power of the two elder brothers to bind their younger brothers by 
arbitration proceedings carried on bond fide. Cf. Jagan Nath y. 
Mannu Lal, I. L. R.,16 A., 281. But we also find that the defendants 
2 to 4 waived their objection, inasmuch as they did not raise. it in 
appeal, although the Court” of first instance had decided it against 
them. 


We must, therfore, reverse the decree of the Subordinate 


` Judge and restore that of the District Munsif with the plaintiff’s 


costs*in this and the lower appellate Court. 


¢ 
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| 
IN THE HIGH COURT OF JUDICATURE Ar MADRAS. 


Present : —dr. Justice Subrahmania Ayer gad Mr. Justice 
Davies. ; 


é 
Kalla Padia Vittil Assan and 8 ors ... Appellants * (Defendants) , 


V. 


e 
Kunhi Pathumma and others ... Respondents 


Limitation Act, S. 14—Misjoinder—Estoppel—Court Fees 
deficiency, payment of—Devolution of Moplah’s property. 


laintiffs). 






When several members of the Mahomedan family ifin in one suit for parti- 


tion the suit is not bad for misjoinder. ` 


Where the defendants took exception to the plaintiffe’ suit on the ground of 
misjoinder and the Subordinate Judge erroneously dismissed the -pjaintifis’ snit 
and the plaintiffs geverally brought suits on the same claim, held that the defendanta 
were estopped from setting up the illegality of the Judge’s order and that the 
plaintiffs were entitled to deduct the time occupied by them in jointly prosecuting 
their claim “ diligently and in good faith.” Venkati Naik v. Murugappa Chetti, I. L. R., 
20 M., 48, relied on. 


Where the several plaints presented anew were not stamped properly and the 
plaintiffs took credit for the stamps paid by them on their joint plaint, and the 
Munsif first admitted and filed them without objection, but subsequently demanded 
additional stamps wbich were paid forthwith but after the claim was barred, 


Held :—Per Subrahmania Aiyar, J—Though the deficient stamp was levied 
only after the period of limitation, the plaints must he held to have been filed on the 
day on which they were really put in and not on the day'on which the deficiency wag 
levied.’ Chennappa v. Raghunath, I. L. R., 15 M., 29; Patcha Saheb v. Sub- Collector 
of North Arcot, I. L. R., 15 M., 78 followed; Venkatramayya v. Krishnayya, 20 M., 319, 
doubted.. 

_ Per Davies, J.— The plaints having been admitted and the Court having called 
upon the plaintiffs more than a year later to pay the deficiency in the stamps and 
such order having been complied with, the proviso to 8. 28 of the Court Fees Act 
applied and the plaints became on paymentgf tho deficiency: “as valid as if they 
had been properly stamped in the first instance.” Venkatramayya v. Krishnayya, 
(supra) distinguished. 

In the absence of proof of any custom to the contrary, the law applicable to the 
devolution of a Moplah’s property not held by him asa member of a tarwad subject to 
the Marumakkatayam law, is the Mahomedan law. 


Second appeals from the decrees of ae Subordinate Judge’s 
Court of N. Malabar in A. S. No. 229 and others of 1896, presented 
against the decree of the Court of the District Munsif of Tellicherry 
in O. S. No. 429 and others of 1894. 


oe A. S. No. 1951 of 1897, and othera to 8. A. No. 1959 of 1897. 9th January 
1807, 
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The facts iPpear, from the judgment of Subrahmania Aiyar, J. 


C. Sankaran’ Nayar and V. Ryru Nambiar ‘of appellants, 
V. Krishnaswamt Atyar for, `P. È. Sundara Aiyar,.0. V. Anan- ` 


thakrishna Aiyar and B. Govindan Nambiar for respondents. 


Th8 Curt’ delivered the following. 


JUDGMENTS:—Subrahmania Atyar, J.—The facts which 
have given rise ‘Wo thgse sêcond appeals, though complicated, 
may, so far as the¥determination of the questions raised in this 





Court is concerned, be stated as follows :—The property in dispute 
was held Dy one Pokker alleged by the contending defendants to 
have diedin 1881. The plaintiffs in the nine suits are the surviving 
widow of Pokker and her six children by him and his two children 
by his other wife, deceased. They sued for a partition of the 
property as his heirs under the Mahomedan Law. Originally these 
suits were commenced as two suits. Kunhi Pathumma, the surviv- 
ing widow of Pokker, and her children sued jointly, for their shares 


` ofthe property, in O. S. No. 71 of 1898, on the file of the Tellicherry 


Sudordinate Court, instituted on the 22nd December 1893. Assan 
Packichiumma, Pokker’s other children, sued similarly for their 
shares in O. S. No. 293 of 1894 in the Tellicherry District Munsif’s 
Court on the 7th of September 1894. The latter suit was, on the 
5th October 1894, transferred to the Subordinate Court to be tried . 
with the other suit. Among the objections taken to both the suits 
in the Subordinate Court by the contesting defendants, one was 
that.the plaintiffs were not entitled to sue jointly as they did. On 
the 5th December 1894, the Subordinate Judge passed an order 
holding that that objection Was fatal to the entertainment of the 
suits but permitted the plaints to be amended so as to make each 
that of -any one of the plaintiffs therein. Accordingly, within the 
time fixed by the Subordinate Judge for the amendment, że., on 
the 11th December 1894, the plaint in No. 71 of 1893 was re-pre- 
sented amended as the plaint of Kunhi Pathumma: while that in 


‘No. 298 of 1894 was re-presented amended on beahlf of Assan. On’ 


the same day seven separate plaints were filed in the Subordinate 
Court by each of the remaining plaintiffs in the two suits, Nos. 71 of 
1893 and 293 of 1894. On the next day the Subordinate; Judge, 
for the reason that value of the subject-matter, in every one of the 
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nine suits thus filed, was below Rs. 2,500, ordered all the plaints to Kalla Pudia 


OR : . Vittil A 
be returned for Presentation to the District Munsif’s Court. This °°: ss sai 
Kunhi 


was done on the 17th December 1894. Two of the said plaints— Pa nae 
those of Assan and Packichifmma—were not, however, placed on 

the file of the District Munsif’s Court then. As the said parties had , 
commenced their suit No. 298 of 1894 in that very Court, tha District 





once more in the Subordinate Court. But on te very next day the 
Subordinate Judge again returned them for reasons which it is 
not necessary to refer to. After some intermediate progeedings, 
also unnecessary to mention, the plaints were re-admitted by the ° 
Subordinate Judge on the 25th February 1895 and under the l 
orders of the District Court transferred to the’ District Munsif’s 
Court on the file whereof the plaints thus ultimately came for disposal. 
Among the plaints in these nine cases, seven, viz., the one presented 
by Pakichiumma and the six presented by Kunhi Pathumma’s 
children, were unstamped when presented to the Subordinate Court 
on the 11th December 1894 and to the District Munsif’s Court on 
the 17th idem and remained so till the beginning of 1896. In the 
view I take of the case of Packichiumma, it is needless to refer to 
the circumstances connected with the payment of court-fees in 
respect of her plaint. In regard to the other six cases, however, it 
is necessary to enter into the details connected with the matter, 
Though these plaints were unstamped, each of them stated in explicit 
terms that the duty payable thereon was included. in that paid in 
Kunhi Pathumma’s suit. The particulars of payment therein are— 
BS, A. P 


Before the splitting (On the 22nd December 1893. 32 8 0 
.of-the claims under | On the 10th October 1894. 237 8 0 
the order of thej} (On account of increase as per 
Subordinate Judge, Commissioner’s valuation), 
ie the 5th Dec. | On the 12th November 1894.163 8 0 
1894, L 


Subsequent thereto on the 17th December 1894... 68 4 0 


te po 


Total. ...501 12 0 


This sum of Rs. 501-12-0 represents correctly the amount pay- 
able upon the value of the shares of the seven plaintiffs calculating 
B 
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the court-feesg on the.‘footing that the ghare of each formed a dis- 
tinct subject-matter. The course adopted in the fia six cases with ' 
reference to the court-fees as explained above was at first accepted 
as correct, as will be seen from the endorsements on the plaints by 
the Head Clerk of the District Munsif’s Court bearing date the 17th 
December 1894, and the documents were treated as duly stamped. 
But in the inning of 1896, the District Munsif directed the 
plaintiffs to paN fresh court-fees and in compliance with the order ' 





. they furnished RSNi16 worth of stamps. The defendants contended 


that Pokker was noè the exclusive owner of the property and'that 
all these suits werg barred by limitation. In the lower Courts the 
plea of djmitation was based'on the allegation that the suits were 
not instituted within 12 years of Pokker’s death in 1881. But the 


. lower Courts having found that Pokker died in 1882 exclusively 


entitled to the property, the plea was sought to be supported here 
on other grounds. It was urged that the period taken up in the 
litigation mentioned, up to the 12th December 1894 cannot, under 
S. 14 of the Limitation Act, be allowed in favour of the plaintiffs 
in computing the period of limitation, and, therefore, all the nine 
suits should be held to have been barred when the plaints were 
presented in the District Munsif’s Court on the 17th December 1894, 
and, further, even if that time is to be allowed, in at least seven of 
the cases, the plea must prevail inasmuch as the plaints in them 
remained unstamped till after the expiry of the limitation period, 


` Now, the two main points arising for determination are whether 


which of these suits, if any, are barred, and what is the law govern- 
ing*the devolution of the property. ‘Before entering into the con- 
sideration of the questions it is necessary to advert to the nature:of 


.the claim made by the plaintiffs. For it is the erroneous view of 


the Subordinate Judge in the matter that has contributed largely to 
the subsequent troubles and difficulties. Now what was the nature 
of the claim? Whichever of the two views that can possibly be 
taken is adopted, there was no misjoinder of causes as was held by 
the Subordinate Judge. If the suits be viewed substantially as 
suits against trespassers, the plaintiffs, as tenants in common, were 
undoubtedly competent to sue together in respect of what was thus 
a common injury to them. (Paragraph 2, Rule 80, Dicey on Parties, 


page 880, and the cases referred to in illustration of that paragraph 


in page 380). - If,-on the other hand, they were suits for partition, 


‘ 
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which, in my opinion, they really were, a forttgri, the plaintitis were Kalla Pudia 
entitled to join. f For in a suit for partition each co-owner, as oe aoe 
against another; occupies in himself the role of plaintiff as well as oe 
defendant. Itis in consequene of this’ eciprocal character of the’ 
duty, which co-owners aré subject to in the matter of partition, that . 
even those who are not actual plåintiffs can cleim that theis shares 

also be allotted to them by the decree (Domat’s Civil I aragraph 

2757, Sheik Khoorshed Hossein v. Nubbee Fatima, I. 33 0., 551); 

How then can a suit, in which some ‘of the co- ners concerned. 

in the division seek as plaintiffs to enforce it,@be objected to on. 

the ground of such joinder? In such a case the reciprocal char- 

acter of the right of the parties renders the cause of action phe same 
within the meaning of S. 26 of the Code of Civil Procedure, each A 
party, however, being entitled to separate relief.. 


anhi 
UMMA: 








Such being the’ nature of the claim, O. S. No. 293 of 1894 was 
not open to thé objection of misjoinder of causes, and having regard: u 
to the substance. of the proceedings, I think that, notwithstanding 
the presentation of two plaints by Assan and Pakkichiumma in pursy-" 
ance of the Subordinate Judge’s erroneous order, the litigation, in so 
far as they are concerned, ought to be held to be but a continuation of 
their original joint claim. Cf. Biru Mahata v. Shyama Churn Khawas 
(I. L. R., 22. C.,483). In this view their cases is clearly not barred 
by limitation as the suit was instituted within 12 years from the date 
of Pokker’s death as found by the lower Court. ; 


Turning now to the remaining seven suits the matter is not so 
clear. The plaintiffs therein having given up their suit in the Sub- 
ordinate Court and instituted these others in a different Court, the 
‘latter suits cannot possibly be looked upon as a continuation of the 
joint suit in the Subordinate Court. In discussing the point of 
limitation in these cases it is important to bear in mind the effect 
as between the parties of the order of the Subordinate Judge that 
suit No. 71 of 1893 was unsustainable on the ground of misjoinder 
of causes. The appellants, whose contention to that effect 
prevailed under that decision cannot, as against their adversaries, 
who accepted and acted upon it, be heard to say that the 
decision is not correct. Taking, therefore, that in No. 71 of 1893 
there was a misjoinder which precluded the Courts from enter- 
taining that suit can the period during which that suit was 
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prosecuted diligently,” and in good faigh be deducted in calculat- 
ing the period ef limitation with reference to ub present suits ? 


Tn other words is the inability of a Coùrt to entertain a suit com- `’ 
„bining ‘causes of action,which could not be. combined, covered - 


By the words, “from other cause of a like nature” in S. 14-of 


the Limitation Act? That it is’so seems, to my mind, to follow - 






almost nece 
Naik v. Muru 


rily from the recent Full Bench decision in Venkati . 
pa Chetti (I. L. R., 20-M., 48). There it was 
iMe spent in the due prosecution of a suit which. 
failed for the reasdh that in the plaint therein matters that could 
have been joined with leave obtained under Section 44 of the Civil 
Procedusp.,Code had been joined without such leave, is allowable 
under the provision of the law referred to. When the provision 
thus applies to a proceeding, which becomes abortive owing to an 
unauthorized jomder of matters the joinder whereof the Court 


on application of the parties could have authorized, how can it 


consistently be held that the provision does not apply to a proceed-: 
ing which fails on account of a misjoinder that the Court could not 

sanction and is prohibited by the law absolutely. Compare Mullick 

Kefait Hossein v. Sheo Pershad Singh (I. L. R., 23C.;821). That 

O. S. No. 71 of 1893 was,prosecuted in good faith is unquestionable. 

And as there was no suggestion and there are no reasons for think-. 
ing that the plaintiffs did not prosecute it diligently, the time 

during which that suit was pending must be deducted and Kunhi 

Pathumma’s present suit held.to bein time. A similar conclusion 

should be arrived at in her children’s suits also unless the, fact that 

the plaints therein, remained unstamped until after the expiry of 

the limitation period necessitates a contrary decision. ` 


This leads to the other contention urged as to limitation.. No 
doubt, the plaintiffs had, when they presented the plaints in:the 
Munsif’s Court, paid, jointly with their mother on account of court- 
fees, sums aggregating to an amount equal to that properly payable 
by them in respect of their shares taking each share as a distinct 


- subject-matter. ` But no authority has been shown for holding that 


they were entitled to claim, as they did, credit for the court-fees _ 


, paid before the plaints were put in, i.e., more than three-fourths 


of the total amount. These plaints, therefore, have to’ be consi- 
dered to have been not duly stamped, if not entirely unstamped, when” 


` 


' 
i 


\ 
{ 


\ 


\ 
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the period of limitation expired. In this'view t present cases 
cannot, in my ppinion, be distinguished from Venkatramayya v. 
Krishnayya (I. L. R., 20 M, 319), cited for the appellants, and 
they should be held t be bared by limitation if the decision just 
referred to is to be followed. It, however, is in conflict with the 
decision in appeal suit No. 159 of 1893. En the latter ecase, the 
plea of limitation, raised with reference to a set-o 
written statement of the defendant was similarlyflased on the fact 
that the written statement (which in regard tthe amount of set- 
off was the plaint—Chennappa v. Raghunatha, I, L. R., 15 M. at 
p. 84) was not stamped as it should have peen until after the 
period of limitation in respect of the set-off had expirgd. Parker 
and Best, J. J., dealt with the point thus:—“ We now come to the 
defendants’ claim against the plaintiff for the set-off. We attach 
no weight to the objection that as no court-fee was paid on the 
written statement when it was first filed, it cannot be levied after- 
wards. It was open to the Courts so to levy it, and the omission 
to do so for a considerable time was as much the mistake of the 
Court as the default of the party. The written statement was put 
in on the 1st of August 1891, though the court-fee was only levied 
in 1892. But the decisions in Chennappa v. Raghunatha, I. L. R., 
15 M., 29, and Patcha Saheb v. Sub-Collector of North Arcot, 
I. L. R., 15 M., 78, are authority for holding that, though the deficient 
stamp duty was levied afterwards, the claim must be regarded 
as presented on the day on which it was put in. No bar of limita- 
tion,.therefore, arises.” ` 





And for my own part, with all deference to my learned. col- 
leagues who took part in the,case felied on by the appellants, I am 
unable to agree with their conclusion. There is no warrant in the 
Limitation Act itself for inferring that the term “ plaint ” in Section 
4, explanation, means “a plaint duly stamped.” According to the 
well-known rule of interpretation, words must, in the absence of 
any indication to the contrary, be understood in their ordinary and 
natural acceptation. Plaint, in law, means (has since and before the 
days of Blackstone, whose phraseology in regard to the explanation 
of the term has been accepted by Lexicographers, meant) nothing 
more than “a private memorial tendered to a Court in which the 
person sets forth his cause of action; the exhibition of an action in 
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writing.” In the absenve of a distinct and direct statutory defini- 
tion to the contrary we have no right to put afmore restricted 
construction on the term. Certainly whether any court-fee is 
payable in an action commenced by tht plaint, and if any is payable 
when and how it should be paid are manifestly matters that aro 
entirely fpreign to the question whether the particular document is 
It is, however, proposed that S. 4 must be read 
with S. 28 of the Court Fees Act. No doubt it is true that in 
construing an Act, Qrovigions of other statutes which are in part 
materia may be refetred to. But when the two enactments are 
not in pari materia, how can one be taken to control and qualify 
the other ?, In the present instance the two enactments are quite 
different in their purpose and scope. The subject of court-fees 
with which one is concerned evidently has no real or necessary 
connection with the limitation of suits and proceedings to which the 
other is exclusively devoted. If authority were needed against 
reading together provisions of such unconnected and divergent 
statutes reference may be made to Eyre v. Waller (5 Hurlston and 
Norman 460) and, particularly the judgment of Wild, C. B., who, 
dealing with a similar point, observed “ With respect to the other 
Acts referred to in which the word ‘ Check’ is introduced, they are 
not in pari materia and have a totally different scope. Nothing can ` 
be more dangerous than to construe one statute by another, espe- 
cially when we consider the mode in which the statutes are framed 
in the present time”? (Ibid 464). Attention may also be drawn to 
Knowles and Sons v. Lancashire and Yorkshire Railway Com- 
pany (14 App. Ca. 248) where Lord Halsbury, L. O., observed, “ I, 
for myself, decline to consider any other statute proceeding on 
different lines and including différent provisions. * *I do not think 
one gets any help from the construction of other statutes passed at 
different times and in pursuance of different lines of thought” (Ib. 
253). I, therefore, find it impossible to see any justification for inter- 
polating, as the case relied on by the appellants in effect assuredly 
does in S, 4, after the word ‘ plaint, and before the words “is 
presented’ a whole clause, że., duly stamped in accordance with the 
law for the time being in force. Such an interpolation must, in not 
a few cases, cause great hardship, seeing the doubt and difficulty 
which not infrequently arise with reference to the ‘determination of 
the exact amount of the court-fee payable in particular instances 


a plaint or n 







A : ` 
Part 1, | ‘tHE anmak LAW JOURNAL REPORTS. 45 


and considering, specially the mistakes which are gften committed 
by the Courts enses in regard tothe matte. I need hardly 
say that the present cases furnish a remarkable illustration of the 
disastrous consequences which would þe caused undeservedly to 
suitors by adopting the construction proposed. By the memorartda 
attached.to each of the plaints’in explanation of the groumstance 
why the plaints themselves were not stamped, the sffention of the 
Court was admittedly drawn to the fact that the Jlaintiffs treated 
the plaints as duly stamped for the reasons staféd by them—which 
no doubt was honestly taken by them to be gêod. Had the Court 
then informed them, as it ought to have done, that their view was 
wrong, they certainly would have at once furnished the requisite 
stamps as they did when required to do so some months later. But 
the plaints were received without objection and notwithstanding 
that the plaintiffs had eventually to pay, as already mentioned, 
double the amount owing to the unfortunate order of the Subordi- 

nate Judge referred to, there is no alternative left but to dismiss 
the suits according to the decision relied on by the appellants. 
And the plaintiffs must suffer, though they began the litigation 
in proper form and in thé proper Court some nine months 
before the expiry of the 12 years prescribed by the law, solely 
and simply on account of the error committed by the Court in 
considering, in the first instance, that the stamp duty in respect 
of the plaints had been duly paid. A. result so unjust ought 
surely to be avoided if it can be reasonably avoided. And cer- 
tainly it would be if the operation of S. 28 is confined within 
its legitimate limits and the section held to mean..that se long 
as any portion of the court-fees, payable under the Act in respect 
of a document, remain unpaid, the document shall not, for the 
purposes connected with the Court Fees Act, be regarded as valid, 
although it had been once mistakenly treated with reference to the 
court-fees as valid. It is not easy to see why an interpretation, so 
sweeping and drastic, as that suggested, tending as it does to deprive 
the parties of their substantive rights, should be put on what 
is altogether a mere fiscal'enactment; particularly when it is in the 
power of the Courts to enforce payment up to the very last-moment 
of the smallest fraction of the fee remaining due. Itisrather strange 
that the very clause which is now-sought to be interpolated in 
f S. 4 should have been once introduced into.it by the. Legislature 
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but struck oug when -the Bill became Jaw, on if ground of the 
hardship it would cause.. (See Report of Select Gommittee, dated 
the 13th June 1897). As to thaargument drawn from Section 582 
of the Code of Civil Progedure, I dannot see how that provision, 
enacted many years after the passing of the Limitation Act and 
having woyeference to suits, can Ve taken to explain the law as to 
plaints laid town in the prior enactment. It remains to add that 
the view which take, following the decision of Parker and Best, 





JJ., already refert\d tog is supported also by Moti Sahu v. Chatri - 


Das (I. L. R., 19 0.8 730), neither of which decision appears to 
have ‘been brought, to the notice of the Court when the ruling in 
question Was given. 

The other main point for determination in the cases is as to 
the law governing the devolution of the disputed property. ‘The 
conclusion of the lower Courts that Pokker’s paternal ancestors, 
and Pokker himself had all along been following the Mahomedan 
law was not, and could not have been, impeached considering the 


satisfactory evidence on which it rests. The learned vakil for the. 


appellants, howerer contented that Pakkichi, Pokker’s mother, 
having been a member of a tarwad which held property subject to 
Marumakkatayam rules, even the exclusive property of Pokker, 
whether derived from his father or mother, passed according to the 
rule of that system to his mother’s tarwad, but not to his heirs 
according to the Mahomedan law. Though the Marumakkatayam 
law applies to joint property, held by a Moplah as a member of a 
tarwad, it does not follow that it necessarily applies to property not 
so hdd., “Seay there can be no doubt that even in the case of 


Moplahs of North Malabar the Mahomedan law, as the law of their 


religion and their original law, is their general law, the Marumak- - 


katayam rules in regard to Moplahs, who follow them, being rules of 
later adoption [Logan’s Manual, Vol. I, 273] and forming, so far as 
they go in the case of such persons, exceptional rules modifying the 
general law. , And though where a custom is proved to exist, it 


` 


supersedes the general law, yet inasmuch as it is the latter that still | 
regulates all beyond the custom (Neelkisto Deb Burmono v. Beer- i 


Chunder Thakur, 12 M. I. A at p. 542), the Mahomedan law must be.: 


taken to govern the devolution of the separate and exclusive property 
of a Moplah, notwithstanding that he is a member of a tarwad:own- 
ing property subject to Marumakkatayam law, except where it ig 
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shown that the Mahomedan law has, also in egard to the separate 
and. exclusive prgperty of such a person, been superseded by rules 
established by usage or otherwise, That in the absence of such 
special rules, the Mahomedan 18w ought, in cases like the present, to 


prevail on principle and in justice becomes evident if the matter js’ 


considered somewhat closely. Now Pokker’s father was unques- 
tionably subject entirely to the Mahomedan law. Cpfsequently, 
Packichi (unless there were usage to the contrary apd none having 
been set up) ‘must, under that law, be held to pire acquired, by 
virtue of her marriage, a right to claim as shage in her husband’s 
estate if she survived him. And as under the said law the right 
to inherit is mutual in the case of Moslem spouses, as in the presenti 
instance (Amir Ali’s Mahomedan Law, Vol. 1I., 118 dnd 158), it 
must be conceded that Packichi’s husband, for his part, became, 
on his marriage, entitled to claim a share in her exclusive estate if 
she pre-deceased him. Again, as-regards Moslem parents and issue 
also, the right of inheritance is reciprocal (Wilson’s Digest of 
Mahomedan Law, p. 79) it must be held that Packichi possessed the 
right to inherit her share of the separate exclusive property left by 
any of her children dying in her lifetime and similarly her childreu 
surviving her had a right to take by inheritance shares in her separate 
and exclusive estate. To hold that Packichi did possess a title to 
claim shares as widow or mother but that the husband and ‘the 
children did not possess corresponding rights in respect of her sepa- 
rate and exclusive estate would be not only quite anomalous, but 
highlyinequitable. It follows, therefore, that the law governing the 
-devolution of Pokker’s property, derived from either parent, but 
not held by him as a member of a tarwad subject to Marumakka- 
tayam law, is the Mahomedan law.” The conclusion of the lower 
Courts on this point also is, in my opinion, correct. 


I would therefore dismiss the appeals with costs of respondents 
other than Kunhamad Haji. 


ò 
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Davies, J.—The question of limitation raised in all the appeals - 


excepting 1951 and 1956 has arisen solely through the Sub-Jdudge’s 

erroneous order requiring separate plaint to be putin. The result 

has been that the disposal of the cases has been greatly delayed 

owing to their being taken out of his jurisdiction, that the plaintiffs 

-have had to pay Court institution fees twice over, and that their 
Q 
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: Kalla- Padia’ cases have. Bee unpecessarily a open to attack on thé ground 


1 Vittil Assan 


ate 


„ Pathumma. 


.(1) that ‘the t resent plaints were not filed.i in time,fand (2) that when 
‘filed they were not duly presented owing ‘to their not being properly 
“stamped. Neither of these points tould have been taken, had the 


* Sub-Judge proceeded, as he ought to have, done, with the trial of 


‘the cages. ; . . 


As to the first point I agree with my learned colleague that 
the plaintiffs ‘are entitled to the benefit of S. 14 of the Limi-. 
tation Act, and.& extluding the time they were before the Sub- 


- Judge, they were Well within the limitation bar when they filed their 


l present plaints. e 


v. Aso*the second point, while I also agree that the shesien 
fails, it is on different grounds from those adopted by my learned 
colleague: Iam unable to agree with him that the decision in 
I. L. R., 20 M. 319, passed by Mr. Justice Shephard and myself is 
‘wrong, and if it was necessary I should be prepared to support that 
decision by ‘further reasons now. In my opinion, however, that 
‘raling does’ not affect the present case. There the fact was that 
‘the insufficiently stamped plaint was not received, filed or acted 
‘upon by the Court through mistake or inadvertence, but was at once 
‘returned to the plaintiff as not being properly, stamped. Here, the 
‘Court at first accepted and filed the plaints as being sufficiently 
‘stamped (apparently allowing the plaintiffs credit for the duties they 


' had paid on the joint plaints) and it was not until more than a year 


rafterwards that the Munsif came to the conclusion that a mistake 
‘had been made, and directed further fees to be paid. That order 
-was forthwith: complied with by the plaintiffs, and thereupon the 


‘plaints, under the proviso to S728 of the Court Fees Act, became “as 


valid as if they had been properly stamped in the first instance.” 

But the plaintiffs need. not rely on even this protecting clause, if, as 
T think, their two joint plaints originally presented should be treated 
as the true plaints in the case, so far as the question of stamp 


‘ditty i is involved, and the subsequent ones as superfluities, because 
‘those plaints’ were. admittedly sufficiently stamped. The direction 


‘of the Sub-Judge to split them up, now that we find it was a wrong 
‘direction, cannot still - operate, to enhance the court-fees truly pay- 
able. These were paid at the beginning, so that I hold no question 


“arises. ag to the insufficiency of stamp duties. This disposes of the 
w 
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I concur in the jadgment ôf my learned colleague dnd to the dis- " ee 
missal of these second appeals with costs as directed. 


e i 
e a 


` IN THE HIGH- COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Fastin Subrahmania Aiyar and xh Jushee 
Davies. 


Manakal Vasudevan tea `.. Appellant 4 (10th Defendant) 
° Sa 


appellant’s “ae a on the “cork ‘of limitation. In other respects, Kalla Pudia 


a Kinhi.- 
Pathumma,, 





i v. e 
The Collector of Malabar and others .:, Respondents (Plaintif and, 
Defendants 11 tò f7). 
e 
: Parties—Suit for redemption—Appeal—Mortgagees not impleaded—Whether appeak Manakal 
sustainable, A vues 
In an appeal agaihst a part of the decree for redemption, though th the. PEPE RTEA The Collector 

may not be interested in opposing the appeal, they are necessary parties, and if the of Malabar. 
appeal is withdrawn as against them, the appeal cana, proceed. against the others = 
and will have to be dismissed. : : . 

Second appeal from the decree of the Subordinate Judge’s Gout 
of Palghat in A. S. No. 141 of, 1897, presented against the decree 
of the District Munsif of Nedunganad in O. 8. No. 212 of 1896. 


This suit was brought for the redemption of a kanom and for: 
the recovery of 11 items of property comprised therein together with. 
rent, past and future. It was alleged in the plaint that the plaint, 
properties belonged to the Kavalapara estate, that they were. 
demised on kanom by one Kavalapara Nair ig the Ist defendant 
on the 14th February. 1871, thas. defendants-2 to 9 belonged to the. 
säme family, that the 10th defendai% hold panayam on the plaint- e 
properties, that the defendants'11 to 15 were sub-tenants, and that - 
the defendants had declined to surrender possession of the pro- 
perties on payment of kanom amount. The Ist defendant claimed 
Rs. 5,000 for improvements. The 10th defendant claimed Rs. 2,800. , 
odd on his panayam and also contended that plot (A) was a portion 
of Palakat Vakka land and belonged to him in jenm. The other 
defendants supported these contentions. The District Munsif held 
that plot A. really belonged to the 10th defendant, and decreed 
redemption of the other properties on payment of the money due 





L: #8, A, 459 of 1898, `> 20th January 1899, 


: Manakal — 
Vasudevan 
vs 


The Collector 


of Malabar, 
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on the kanom as no impr E been proved. The plaintiff 
è 

appealed as to'plot A. Subsequently on his application the appeal 

was dropped as against defendants 1—9 and proceeded against the 

others alone. It was contended fof the respondents that the suit 


“Being one to redeem a mortgage, the plaintiff could not claim any 


portionsog the propewty except by impleading the mortgagees, and 
that since the appeal had been withdrawn as against them the 
appeal should be dismissed for want of necessary parties: The 
District Judge decided shat “dny party considering himself aggrieved ` 
bya portion of a dæree can appeal in respect of such portion and 
only as against the parties in whose favour the decree is passed in 
respect thereof and who may be interested in resisting his claim on 
appeal,” and that the defendants 1 to 9 who had admitted the 
plaintiff's right to plot A. were not necessary parties to the appeal. 
On the merits he found that the plot belonged to the plaintiff and 


‘allowed him to redeem all the plaint Jands. From this decision ‘the 


10th defendant preferred this second appeal. 

K. R. Subrahmania Sastri for appellant. 
C. Sankaran Nayar for 1st respondent. 
The Court delivered the following 


JUDGMENT :—We cannot agree with the Sub-J udge in hold- 
ing that the appeal before him could _ proceed after the original 
mortgagees (defendants 1 to 9) had been struck off from the array 
of parties to the appeal, on the application of the appealing plaintiff 
himself, ` The plaintiffs case was that plot A. was part of the mort- 
gaged property which the Sub-Judge says the defendants 1 to 9 
had not denied. They as the _mortgagees thereof were necessary 
parties being interested therein. In their absence the appeal should 
not have been heard and determined, but dismissed. We, therefore, 
reverse the decree of the Sub-Judge and restore that of the District 
Munsif with appellant’s costs in this and in the lower appellate 
Court. "Time for redemption extended to 20th April next. 
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`: ÎN THE HIGH. COURT of JUDICATURE. AT MADRAS.. 
Present Ei Arthur Collins, Kt., Chief Justice, rand Mr. PERE 


“Benson. es 
Ramakrishna Reddy .. a oe, oes fs .? Appellant * (Plaintigy ° 
a vv. s 7 
` ai e 
Panaya Goundan we .. Respondent (Defendant). 


Limitation Act, “Arts. 49 and 145—Deposit of jewels—Demand and refusal. 


In cases of deposit of moveable penpanty. where %here’has been a demand and 
refusal, a suit for the recovery of the article deposited will not be governed by Art. 
145 of the Schedule, to the Limitation Act but by Art. 49 and will be barred, if not 
brought within three years from the date of the demaud and refusals 


Appeal from the decree of the District Court of: North Arcot 
in 9. S. No. 18 of 1897. 


` The plaintiff brought the suit for a decree directing the defend- 
dant to deliver to the’ plaintiff certain moveable properties or to 
pay their money-value Rs. 2,835-8-0. The material allegations 
in the plaint were as follows:—The plaintiff deposited cerfain 
jéwels with the defendant in February 1894, on the occasion of 
his leaving the village to arrange for the defence of his wife and 
brother-in-law who were charged with the offences of murder 
and theft, and committed to the Sessions for trial. The defendant 
‘agr eed to keep the said jewels in his safe custody and secure them 
in his house and return the same intact to the plaintiff on demand. 
After the acquittal, the plaintiff was demanding of the defendant 
the return of the entrusted jewels on several occasions from the 
“20th March 1894 up to 8th May 1894. In response ttig demands ~ 


.so made by plaintiff, the defendant, without returning the said, 


jewels, gave evasive replies, saying that the then Magistrate of 
` Wandiwash dir ected him not to return the said jewels to the plaintiff . 
without his orders. The defendant’s allegations of the Magis- 
trate’s order and of the subsequent theft would not, even if true, 
affect plaintift’s right. By, his refusal to return the said jewels 


Ramakrishna. 
Reddy 
v. 
Panaya 
oundan. 


Cad 


even after repeated demands, the defendant took the risk, and , 


he was therefore liable to make good the loss of their value to 
the plaintiff, if he was not really i in a position to return the said 
jewels themselves. The cause of action for the suit arose in the 





p $$ 
1° l1 #A. No. 99 of 1898. - - - -- 7th January 1899. 
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Ramakrishna month of February 1894, when tht ised were entrusted to the 
a ay defendant, andn the several days of defrand fr om 20th March to. 
Pies fe _, Sth May 1894. , 
, The defendarit’s written ee Wer admitting the . deposit 
E prdveeded to state as follows:—The defendant was taken along 
` with theNjewels before the Sub-Magistrate of Wandiwash in 
February, 1894." The Magistrate ordered that defendant should 
not deliver them to the plaintiff without his orders. The plaintiff 
agreed to it and said he would, after the disposal of the above 
murder and theft ca%, bring and deliver the list retained by the: 
Sub-Magistrate, obtgin the orders of the Sub; ‘Magistrate and take ` 
back the properties. In March 1894, immediately after the disposal 
e of the murder and theft case the plaintiff asked the defendant for 
the return of the jewels. The defendant then asked him in accor- 
` dance with what had taken ‘place before in the Sub-Magistrate’s 
Court to produce the list retained by the said’Sub-Magistrate, com- 
pare the jewels with the list and take them, and also said that it would 
be.better if the Magistraté’s orders were obtained for their deliver Y- l 
: The” plaintiff thereupon went away, saying that he would do so- 
The plaintiff's suit is barred by limitation. On these allegations, 
the District Judge without taking any evidence held that there 
was an admission of demand and refusal, that the cause of action. 
arose on the date of the first demand, and that the suit was barred 
under Art. 49 of the Schedule to the Limitation Act. Hence -the. 
appeal. 


F. Bhashyam Aiyangar for appellant:—To the demand of the. 
` plaint fomeiee-return of the jewels the plaintiff only gave evasive: 
zeplies. There was not such a refugal as to make the defendant's posses- 

‘sion unlawful. The District Judge is wrong in supposing that Art. 
145 ‘of the Limitation Ast is not applicable to the case. The fact 
that the price of the deposited jewels ‘is asked for in the alternative. 
does not make Art, 145 the less applicable. S, 208 of the Code of Civil 
Procedure provides tbat the decree in a suit for the recovery of movables 
should also direct payment of compensation in the alternative. It is 
open to the Court to award compensation in accordance with that section, 
‘Tho suit is ‘primarily for the recovery of the deposit, and Art. ‘145 must 
, apply to this case. The only case in which it has given rise to some 
difficulty is where money has been deposited. There are decisions now: 

that the article i is applicable only when the money is tobe returned in 


ee 


> 3 
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specie. The plajnt says that derlands were made from the 20th March. Ramakrishna 

to the 8th May. ` If we také the latter date, the suit isnot barred. Roday 
Panaya 


„P. 8. Sivaswami Aiyar fon respondent :—Art 145 applies ouly. to Goundan, 
the recovery of the specific property. That implies the existence of the 
property. If the property is lost or destroyed, it cannot be recgrtTed in e 
specie and the Article will have ño application? Compensgéfen may be - 
asked for in the alternative. But the Article that will be applicable, so 
far as the right to that relief is concerned, will not be 145, but some 
other article, 49, for instance. . ae 
(Benson, J. Then your contention is that when the bailor brings a 
suit to recover the property in the twentieth year, you may say that the 
property was lost ten years previously and that the suit to, recover its 
value is barred) P À - 


. If he then for the first time comes to know of the loss of the article, 
his suit for compensation can be brought within three years of that date. 
The bailee is in duty bound to give him notice of the loss of the article. 

` If he did not do that duty and fraudulently kept the bailor in igno- 
rance of the loss, the bailor will have three years from the date of the dis- 
covery of the fraud within which to sue. On the other hand, if the 
article was lost in the first year and the bailor knew of it immediately, it 
would be unfair to allow him to bring a’ suit after the lapse of 28 years 
and call upon the bailee to prove the circumstances under which the 
loss occurred to him. 


Reference was made to the forms of decree in the Civil Procedure 
Code. It is singular that the form is framed exactly in the words of 
Art. 49. But all these difficulties do not arise in the case. The plaintiff 
himself admits demand and refusal. From that date the cause of action 
‘arose and he ought to have sued within the period providet by the Act. 
That the cause of action arises on demand and refusal is clear from the 
English authorities. See Story on Bailments, S, 107 and S. 122; Darby 
and Bosanquet, pp. 43, 44; Wharton’s Law Lexicon “ Detinue.” See also 
Addison on Torts. -Limitation runs from the date of demand and refusal. 
See Wilkinson v. Verity, L. R., 6 O. P., 206, and Mitler v. Dell [1891] 
` I. Q. B. 468. z 

( Benson, J. The English Law of limitation does not apply to India). 
I am not quoting the authorities for the purpose of limitation. The 
question when the cause of action arises is one on which we can guide 
‘ourselves by English Law, seeing especially that India has got no law of 
Torts for itself. Since according to the authorities above cited a cause 
of action arose on demand and refusal, the suit is barred under Art. 49 of 


3 7 é eo. 
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Raaakrishna the Limitation Act, as ijwas not brodght within three years from that 
Reddy dato, Reference thay be made to Subbakka v. Maruppakkala, I. L. R., 15 M. 


Panayà 157, in which it was held that demand and refusal turnedlpossession which ' 


Goundan. was originally rightful into a wrongful one, and that a suit for the 


reagvery of tho deeds would he barred, if not brought within three years 

°” of that'ate. . ; : 
l V. É ® reply :—The English cases quoted have no application to 
the case. There is no section in the English Law corresponding to Art. 
145. If there were, much of the arguments for the respondent, will have 
great force. According tthe Limitation Act here time does not always 
. run from {he date of tl cause of action. Art. 145 provides that limita- 
>- tion should run from, the date of the deposit and not from the date of 


any cause af action that may subsequently arise. The period provided is | 


e thirty years. This is the Article applicable to a case of recovery of 
property given to the defendant under a contract of bailment. Arts, 47, 
A8, 49, &e., apply only to pure torts. Art. 49 applies to conversion, 
detinue, &e., independent of contract. If, for example, a person takes 
; possession of a watch found by the roadside, he comes into possession 
rightfully. If subsequently his possession becomes unlawful, Art. 49 
wilkapply to such a case of detinue, because it is independent of contract. 
Art. 145 comes under the category of breach of contract known to the 


English Law. The earlier Articles apply to cases where there is no - 


` contract even in inception. The distinction is well-known to English 
Law, Incases of contract, the cause of action begins with demand and 
refusal. In torts on the other hand, time runs from the date of the 
tortious act, independently of demand. See Clark and Lindsell on 
Torts, pp. 183, 184. l 


(Benson, J. What is your answer to the argument that Art. 145 is 
only the“Strewtte limit and that under certain circumstances such as 
demand and refusal, shorter periogs will apply ?) 


The answer is this. Let us take the case of a mortgagee setting up 
absolute title to the property to the knowledge of the mortgagor. -Will 
the period of sixty years be shortened by reason of the title set up. 

(Chief Justice. Why can he not sue for a declaration P) 

He may. But if he does not, the period of limitation will not be 
shortened. As for the I.L.R., 15 M., 157, itis a case of mortgage by deposit 
and has no analogy to this case. .There was nothing “in that case to 
make Art, 145 applicable. These questions do not arise in this case. 
There was no such demand and refusal as will make the defendant’s pos- 
session wrongful, The right course to adopt is to. reverse the decision 
of the lower Court on the question of limitation and remand the ‘case for 


‘ 


en 
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trial on the mierjts, The defendhnts may pldad that the jewels were Ramakrishna 
lost in ‘spite of their careful keeping. The onus will %e upon them to Beddy 
make out such al plea. If the defendant proves that notwithstanding | Pansya 
his care and prudence, the jewels were lost i in the dacoity, he will not Goundan, 


be liable to make good the loss. Z 
The Court delivered the following ety Pai 
JUDGMENT :—It is argued for the appellant that the District 
Judge has misunderstood the frame of the suit and has treated it as 
one for compensation for the wrongful aft of the defendant in 
detaining the jewels, whereby they were stolen and loss accrued . 
to the plaintiff, instead of treating it as a suit (as it really.was) for 
the return of the specific jewels deposited, or if defendané could not 
return them, for the value of the same. Itisurged by the appellant ° 


that the article of Schedule 2 of the Limitation Act properly appli- 
cable is not Art. 49, as held by the District Judge, but Art. 145. 


In the first argument before us and apparently by the lower 
Court, it was assumed that the plaintiff demanded and was refused, 
the return of the jewels on the 20th March 1894, and on sevéral 
other occasions during the two following months. If that assump- 
tion were correct, then we are of opinion that whichever view 
might be taken of the frame of the suit, it would be barred 
by Art. 49, for the demand and the refusal would have given 
. plaintiff a cause of action to sue for the jewels and the cause 
of action having accrued, time would have begun to run against 
the plaintiff under Art. 49. The defendant’s possession would 
have been unlawful from the time that he wrongfpJzedesained 
the jewels after demand made, and the plaintiff should have 
brought his suit within three years from that date, whether it was? 
for the return of the jewels, or for their value, or for compensation ™ 
for their. unlawful detainer. As it was not brought until the 28rd 
April 1897, it would clearly be barred by Art. 49. It is, how- 
‘ever, contended by the appellant that Art. 145 allows a suit by a 
depositor, for the recovery of the property deposited, at any time 
within thirty years, and that Art. 49 cannot cut down this right. 
This argument seems to proceed on a misconception. The Limi- 
tation Act does not-give the right to bring suits. It only imposes 
limitations on such right. The right to sue is founded either on 
the contract between the parties, viz., that the defendant would 

D 
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Bamakatahna coburn the jewels on fomand, or bn the tort coystituted by the 


w. 
Panaya 
Goundan, 


defendant’s conversion of the jewels, which ‘conversion’ is evi- 
denced by the demand and refpsal. In both casbs, the right to 
sue arises on demand and refusal. Tus whether the suit be viewed - 
as founded on contract or on tort, it would be barred if not 
shi Seth threé& years of thé defendant’s refusal to deliver 
up the jewels according to his contract with plaintiff, Art. 145 
cannot operate to extend the time. It merely provides generally 
„that a suit by a depositor fdr the recovery of . property must be 
brought within thirtyyears from the date of the deposit. It imposes 
a limit on all such suits, even when there is no demand and refusal, 
but it does not operate to extend the period limited by other articles 
when there is a demand and refusal. These periods are unaffected 
by Art. 145. “The conclusion that we have arrived, at on this 
point is in harmony with the decision in Subakka v. Marppakala, 


` I. L. R., 15 M., 157, where it was held that a suit for the return 


of title-deeds, lawfully held by the defendant in the first instance, 
was governed by Art. 49 and must be brought within three years 
froth the date of the .plaintiff’s demand and defendant’s unlawful 
refusal to deliver them up. 


“We are, however, of opinion that the assumption that there was 
a demand and refusal on the 20th March 1894 is not warranted by. 
the pleadings. No evidence as to any demand and refusal was 
recorded, and when we called the attention of the pleaders before 
us to the terms of the pleadings, they stated that there was no evi- 
dence or admission to modify the conclusion that might be formed 
as to thé“@ewtehtion of the parties on the pleadings. It is admitted 
„by the defendant that there was a demand for the return of the 
jewels in March 1894, but he distinctly denies that he then, or at 
any time until May, when he says that the jewels were stolen, 
refused to deliver them up. He says he asked the plaintiff to get 
the orders of the Sub-Magistrate and a list prepared by him; an 
that plaintiff agreed to do this, but failed to do so. 


That being the defendant’s case, we cannot say that the suit is 
time-barred, unless the bar appears unequivocally on the face of the 
plaint. We do not think that it does so appear. The plaint merely. 
states that the defendant “ gave evasive replies” to the plaintiff’s 
demand “ saying that the Sub-Magistrate of Wandiwash directed 
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him not to retuyn the said. jewels: to the plaintiff without his (Sub- Ramakrishna 


Magistrate’s) order.” We do not find any allegation i in the plaint of 
such a refusal as would have caused time to run 9g gainst the Bn 
No doubt the plaintiff alleges*that the cause of action accrued “ 


the several days of demand from the 20th March to sn ay 


Reddy 
v. 
Panaya ° 
Goundan. 


he also alt leges that it accrued*in February 4894, whenJjMe jewels . 


were deposited. These allegations are incorrect, for the cause of 
action would only accrue on a refusal to give up the jewels. We 
do not find any such refusal distinctly ‘alleged by the plaintiff, and 
it is altogether denied by the defendant. ° 


We must, therefore, set aside the decree, djsmissing the suit on 
this preliminary question, and'remand the suit for degisjon on the 
merits. Costs in this appeal will be costs in thie suit. 

But if-he fails to make out his case, the plaintiff will be entitled 
to recover the jewels or their value as compensation for their loss. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 


Ramaswami Aiyar aaea Appellant * (Pluintif) 
Kanthayyan and others ... 1... Respondents (Defendants). 


Agericy—Misrepresention—Principal’s liability—Action “for money had and received”. 


An agent’ s misrepresentation does not estop the principal unless it was within the 
stope of the agent’s authority to make such representation. - 


Where a person who was entitled to certain periodical payments from the Govern- 
ment did not register his name in the Collector’s Register and amaikor hð was a 
bona-fide purchaser for value from the previous owner, so entered his name and was 
in receipt of those payments :— ° 


Held, that the real owner could not maintain against the latter a suit for the 
arrears as “for money had and received. ” 
Second appeal from the decree of District Court of Salem in 
A. S. No. 64 of 1895, reversing the decree of the Court of the 
District Munsif of Salem in O. S. No. 734 of 1898. 


The plaint property belonged to the father of defendants 
1 and 2 and was mortgaged by him to the plaintifi’s brother on the 
12th December, 1868. The plaintifi’s brothers, and subsequently 
his mother, were in receipt of the jari amount in lieu of interest. 


Henn nee AED EnEt EES SSIS AER 
*S, A No. 1049 of 1897, 26th October 1898, 


Rataswami 
Aiyar 


v. 
Kanthayyan, 


Ramaswami : 
anir 


Katithayyan. 


_ limitation. The District Munsif found’ all the issues in plain- -` 
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‘After the death of fis mother ‘in 1882, he kecame ‘entitled 
to receive the Sani anfount, and did receive it for some years. 

Since, however, he gas employed, for some time elgewhere, he per- 
mitted the Ist defendant to receive the money for him. The 1st 
an d defendants, however, mortgaged and subsequently sold the ` 
ai Ne 3rd and 4éh defendants. When, after his retirement 
from service, he applied to the Tahsildar for the payment of the ` 
jari amount to him, he referred the plaintiff to the District Gazette. 

in which notice of the sgle to the 8rd and the 4th defendants had . 
been given, calling qn all who had objections to the payment `of- 
the amount to them, d to state them within three nionths from the date 
thereof. The plaintiff asked the defendants 3 and 4 not to interfere ~ 
with his right as mortgagee to receive the jari amount in lieu of 
interest and for a refund of the money wrongfully received by 
them. .The defendants not having taken any notice of the demand, 
this suit was brought by -the plaintiff for the establishment of 1s 
right to receive the amounts from the Government and for the 
recovery from defendants 8 and 4 of Rs. 75 wrongfully received by - 
ther for faslis 1297, 1298, and 1299, : 


The 4th defendant, who was the only contending defendant; 
pleaded that-the mortgage was not genuine, that the lands were ° 
mortgaged to him in 1884 and sold in 1889, that he purchased the 
lands in ignorance of the mortgage, and that the suit was barred by 


tiff’s favour and gave him a decree. . On appeal it was contended - 
that the suit-was barred under the provisions of the Pensions Act, 
and thatteseett could not be decided without the Collector being 
a party on the record. The District Judge overruled both these f 
‘contentions, but reversed the decree of the lower Court on the ground 

that the plaintif?s agént was instrumental in ‘bringing about the 


` mortgage to the father of defendants 3 and 4, that the 8rd and 4th 


defendants took a sale of the lands in ignorance of the plaintifi’s 
rights a and that to give a decree to the plaintiff as against such-inno- ` 

cent purchasers would be toenable him to take advantage of his 
agent’s fraud; Against this the plaintiff appealed, 


"C. Ramachandra Rao Saheb and 5. aes Ranga Aiyangar 
for appellant. l i 


P. R. Sundara- Aiyar for Ath respondant, 
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“The Court defivered the follwing ~ V ~  ‘Ramisewanit! ` 
e ‘Aiyar 


JUDGMENTS :—Subrahmania Aiyar, . Toar with the 


v 


lower appellate Qourt that there swas an: enfrfnchisement. No Kanthayyan. 


objection to the suit can, therefore, be raised. under the Pensions , 
Act XXIII of 1871 against the maintainability of the sit Je 
think that the lower Courts were tight in holdifig that the Seit in so 
far as it is sustainable against the respondents is not barred by 
limitation. The right in question is manifestly a periodically 
recurring right. (See Ramnad Zamindar ev. Dorasami, I. Í. R., 
7 M. 841, and Raoji v. Bala, Ib. 15 B. 135) ; and, as the plaintiff 
was not refused enjoyment of the right for mere than 12 years 
before the institution of the suit, the plaintiff is not precluded 
from obtaining a decree establishing the right. But I think the 
lower appellate Court erred in holding that the plaintiff was 
estopped from relying on his mortgage. Assuming for argument 
that, the father of the defendants 3 and 4 was led to make the 
purchase relied on by them in consequence of Anantharama Aiyar’s 
alleged misrepresentation that the right to the periodical payment 
was not-subject to any incumbrance, the plaintiff cannot he held to 
be affected thereby, since Anantharama Aiyar had been empowered 
by the plaintiff only to receive from the Collector’s office the money 
due to him from time to time. The alleged misrepresentation could 
not be taken to refer to anything within the scope of Anantharama, 
Aiyar’s agency as aforesaid. The plaintiff is, therefore, entitled to 
a decree, establishing his right to receive the amount payable by the 
Collector so long as the mortgage held by him is undischarged 
and in force. The remaining question is whether jig alaintiff is 
entitled to a decree against the 8rd and 4th defendants for the 


Rs. 75 received by them from the ° Collector for faslis 1297, 1298 ° 
and 1299. 


I think that he is not entitled. Pioash: no doubt, according , 
to the ‘findings now arrived at the plaintiff has, as against the said. 
defendants, a better title tothe money as-the holder of the mort- 
gage prior in date to. the sale to the father of the defendants 3 and 
-4, yet it’ cannot be said that the receipt by them was for the plain- 
-tiff. The amount was not paid to them to quote the words used in 
_ Attorney-General v. Perry (2 Comyns at 490) “ without any reason, 
„authority or considération.” Moreover, the plaintiff was not regis- 
tered on the records of the Collector as the person entitled to receive 
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‘Ramaswami the moneys payable ty him periollically. The defendants 8 and 4, 
ae however, were go rdvistered and the payment by the Collector, as 
-Kanthayyan. well as the receiqt by the defendants 3 and 4, Fere bona fide and 
without notice of the plajntiff’s preferential right (compare Kendall 

5 Y ood, L. R. 6 Ex. ch. 243.) ‘Under these circumstances the 8rd 
Be Oe ens eannot -be held liable for the amount in question 

as money had and received. The decree of the lower appellate Court 
- will, therefore, be modified by declaring that the plaintiff is entitled . 

to receive the amounts payable by the Collector from time to time 

until the plaintiff’senortgage is paid up. 


The respondénts will pay the appellant’s costs in this and in 
‘the lowey &ppellate Court. ; 


Moore, J.—I concur. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justice Shephard and Mr. Justice Boddam. 


Sellathamall oo. Appellant * (Defendant) ` 
V. 7 ; 
Oliver ae vis Respondent (Plaintif). 


Sellathamall Civil Procedure Code, S. 18—Res judicata—Ex-parte decree, finality of. 
v. ‘ 
Oliver. An ew-parte decision is not final within the meaning of S. 18 of the Code of Civil 


Procedure and cannot act as res judicata. : 
Nilmoney Singh v. Heera Lall Dass, I. L. R., 7 C. 28, and Bhugirath Patoni v. 
Lochain DeOpeeseC. 275, approved and followed. 
< Second appeal from the decision of the District J udge of 
ee Tanjore in A. S. No. 866 of 1897, reversing the decree of the Sub- 
Collector of Tanjore in O. S. No, 24 of 1897 under Act VIII of 1865. 


‘This is a suit under S. 9 of the Rent Recovery Act to enforce 
the acceptance of patta. Two issues were framed in the case—l. Is 
the defendant entitled to an Amani patta? 2. Is the extent of Jand 
entered. in the patta correct? The latter'issue was found in favour 
of the plaintiff. As to the former issue, there was, in fact, no.evi- 
dence inthe case. The kurnam, who was the only witness called, 

. stated that he prepared the patta from the jamabundi accounts. 
#5, A, No. 543 of 1898, 19th January 1899, 


K 
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He deposed nothing as to the .ptevious custhm, whether an Izara Sollathamalt 
patta or an Amani patta was usually tendered in the” village. The Oliver. 
plaintiff, however relied on the degision in a prgvious suit for the 
acceptance of patta before the® Deputy Collector of Pattukotta, as 

barring this suit. The Sub- Collector who tried the case over oe 
this contention on the ground that that, decisién was a ie 

could not act as ves judicata.. The District Judge on appeal. held 

that the patta in the case being the same as that in the previous - 
suit, all the objections now taken against the patta must be con-. 
sidered to have been taken in the previous sui and finally heard 

and disposed of against the defendant and that the ex-parte decision 
might and did operate as res judicata.. He, therefore, grdered the 
defendant to accept the patta as tendered. pepe this order the é 
defendant appealed. 


_K. Srinivasa Aiyangar for appellant. 
Y. Krishnaswami Aiyar for respondent. 


The Court delivered the following ` - . 


JUDGMENT :—Following the decision in Nilmoney Singh v. 

Heera Lall Dass, I L. R., 7 C. 23, and Bhugirath Patoni v. Lochun 
Deb, Ib. 8 C. 275, which we see no reason to think wrong, we hold 
that the ex-parte judgment is not a final decision within he meaning 
of S. 18 of the Civil Procedure Code. The point was neither argued, 
nor decided in Latchanna v. Sar avayya, I. L. R ,18 M.164. Apart 
from that point, we doubt whether the aie nent makes the matter 


now in dispute res judicata. 
epee ~ 


We must reverse the judgment of the lower appellate Court 
and restore that of the Sub-Collector. - ° 


The regpanitents must pay costs in this aa in the lower 
appellate Court. : í 


~ , ee 
e 
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eo IN THE HIGH CGURT OF. JUDICATURE AT MADRAS, 
l Present: Me, ais Shephard and Mr. J yi Boddam, , 
ee 


ie others * ... * eer (Defendants). 


Sidney Smith Suit— Foreign judgment- When suits upon jidgment allowable. 


Sidney Smith ve Me Aprea 


Coelho, A suit upon a foreign judgment will not lie unless it is for an ascertained sam 
of money. e ` 
Mae Sadly y. Robinson (3 Camp. 253) followed. ' : i 


l Appeal from ¢he decree of the. District Court of S. Cañar in 
O. S. Now82 of 1897. : 


In 1879 one B. A. Brito of Mangalore, planter, deposited the 


title-deeds of his coffee estates in Mysore by way. of equitable mort- - 


gage as security for moneys advanced to hini by the plaintiff. The 
terms of this mortgage were subsequently embodied in ‘an instru- 
ment, dated 11th July 1882. ‘The said B. A. Brito mortgaged the 
crdp of some of the estates to Messrs. Morgan and Sons of Mangalore, 
and otherwise acted in contravention of the provisions of the mort- 
gage to the plaintiff, whereupon the ‘plaintiff filed a suit (No. 12 of 
1890) on the 12th February 1890, in the District Court of Shimoga 
in the Province of Mysore. Subsequently, the parties entered into 
a razinama by which the defendant B. A. Brito consented to a fore- 
closure decree in favour of the plaintiff and agreed to give up his 
right to “the crop of 1890 and 1891,” and the plaintiff in return pro- 
mised ig giveup his right to two of the estates and promised to pay 
Rs. 1,50,000 to one M. M: Coelho ; and ‘a decree was passed by the 
* Court in terms of this razinama. On the 26th June 1894, the 
~ - plaintiff presented a petition in execution of the decree in ‘suit 
No. 12 óf 1890, asking the Court’ to call upon the defendant to 
render an account of the crop of two of the estates for 1890. The 
Court of Shimoga and the Chief Court of Mysore on appeal dis- 
missed this petition as they were of opinion that the crop gathered 
in 1890 was not given to the plaintiff by the razinama decree. The 
plaintiff brought this suit in the District Court of South Canara 
against the executrix and executor of the said B. A. Brito (his wife 
and son) for an account of the crop gathered in 1890 and for the 


# A, No, 113 of 1898, 30th January 1899, 


nS 
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e 
recovery of the price of ahat may be fodpd due together with Sidney Smith 


interest at nine i cent. per annum. The suitis expressly mentioned 

as brought on tht decree in sujt Nô. 12 of 1890 A, the Court of Shi- 

moga, and the cause of action is dated the2nd of July 1891, the daje 
oe 


‘of that decree. ; . i 3 s 


The defendants, inter alia, contended that the decree gave him 
only the crop of 1891, that the question had been raised and finally 
decided in execution by the Mysore*Courtg, that the question was 
one for the executing Court under S. 244, Civil Procedure Code, and 
could not be made the subject of a separate suit and that'the suit 
was barred by limitation. The District Judge taking all the circum- 
stances of the case came to the conclusion that by the words “the 

‘crop of 1890 and 1891”, the parties did not understand that the 
crop of 1889-90 was to go to the plaintiff. He, however, dismissed 
the suit on the ground that the question could not be raised in a 
regular suit (S. 244, C. P. C.), and that the question was res 
judicata by reason of the order in execution of the Mysore Courts, 
From this the plaintiff appealed to the High Court. e 


K. Brown, R..A. Nelson and K. Narayana Row for appellant. 
C. R. Pattabhiramaiyar and K. P. Madhava Row for 4th 
respondent, ; 
KN, Atya for 8rd respondent. 
S. Srinivasa Aiyangar for 1st and 2nd respondents. 
The Court delivered the following | —_————— 


JUDGMENT :—The action purports to be brought on a foreign 
judgment. The judgment on which the plaintiff proceeds is not a 
judgment for an ascertained sum of money and, therefore, affords 
no foundation for an action (Sadler v. Robinson, 1 Camp, 253), o 


The appeal must be dismissed with costs. 


v 
Coelho, 


ad 


Sinia Pillai 
a, 
Munigami 


Aiyhr. 


~ 


pondent. 
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IN THE HIGH CQURT OF. J UDICATURE AT MADRAS. 
Present —Siggdrthor Collins, Kt., Chief J usticg, and Mr. Justice 

; s . : 


Benson. 


Sinia Rillai m - > a. Appellant * (Defendant) 
< a e 
Munisami Aiyar and others ... ../ Respondents (Plaintiffs) E 


Guardian and Wards Act, oF 29 ang 30—Mortgage of minor's estate—Voidability of 
mortgage. ‘ 


® 
A mortgage of a minor’s property executed by a guardian without the sanction 
of the court is not void, ®at only voidable. 


Where Pehardian mortgaged a minor’s property for the purpose of clearing off 
antecedent debts binding on the minors estate, and the minor wished to avoid the, 
mortgage: . ' Pa 


Held: that he could not avoid the mortgage without restoring to the eee 
the benefit that he had received thereunder. 


, Appeal from the decree of the ‘Subordinate Judge’s Court of. 
Matura (West) i in O. S. No. 6 of 1898. 
. The facts appear from the judgment. 


P 8. Sivaswami Aiyar for appellant. 


V. Krishnaswamt Aiyar for 7. Bhashyam Aiyangée for Tes- 


The Court TERS the following 
FUBGMENT :—The plaintiff sued for the principal and the 


balance of interest due on a gmple mortgage of minor’s—defen- 


* dant’s— property. The mortgage was executed by the guardians of 


the defendant appointed under the Guardian and Wards Act (VIII 
of 1890), but the guardians failed to obtain the sanction of the 
Court as required by S. 29 ofthe Act. The mortgage was executed 
to enable the guardians to discharge debts incurred by the minor’s 
late father, which debts were admittedly binding on the minor’s 
estate. There was urgent necessity to borrow the money as the 
creditors were.pressing simultaneously and would have filed suits 
and forced a sale of the property. The terms of the mortgage were 
fair and the money was actually applied for the benefit of .the 








pm 
# A, No, 144 of 1898, ; 17th January 1899, 
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. Ld 
minor’s estate.’ All thiseis admitted bef}re us, ®but the minor Sinia Pilla 
defendant by ayother guardian specially appointgd ad litem pleaded 45, .¢tam 
that the mortgdge not having been sanction by the Court was  Aiyar. 
void and incapable of being enforced.’ ‘fhe Subordinate Judge 
decreed for the plaintiff, and the defendant now appeals. z 


We have, no doubt, but that the decree of the Subordinate 
Judge is right. ‘I'he mortgage executed by the guardian without 
sanction is not void. Itis only voidable. This is clear from S. 30 of 
the Act, which must be read with S. 29. e 


The minor defendant through his guardiam ad litem desires to 
avoid the mortgage. He is entitled to do so, but onlysom condition 
that he shall restore any benefit which he received thereunder to 
the person from whom it was received. This principle is acknow- 
ledged in S. 64 of the Indian Contract Act, in S. 35 of the Transfer \ 
of Property Act, and generally by the Indian Courts as Courts of 
Equity and good conscience. (Shurrut Chunder v. Rajkissen 

` Mookerjee, 15 B.L.R., 350; Girraj Bakhsh v. Kazi Hamid Ali, I.L, R., 
9 A.,840; Raj Lakh Ghose v. Debendra Chundra Mojumdar, I. L. R., 
24 O., 668). The fact that the person who has received the benefit 
ig the defendant does not, in our opinion, make any difference, 
for the mortgage is prima facie one binding on his estate, and he, in 
effect, says: “set it aside on the technical ground that it was not 
sanctioned by the Court.” 


The minor defendant cannot, of course, be made personally 
liable for the debt (Waghela Rajsanji v. Shekh Maglydin, Del. R., 
11 B., 551), but the mortgaged property and his estate generally 
ute made liable by the terms of the instrument of mortgage, and ° 
this is all that the decree of the Subordinate Judge also makes @ 
liable. 


We, therefore, confirm the decree and dismiss this appeal with 
costs, i ' 





. Venkata- 
krishna 
Bao. 


v ` 
Venkata 


Jagga Rao. 
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IN THE HI&H COỌRT OF JUDICATURE AT MADRAS. 


e le . 
Present :—MrgJ ustice Davies and Mr. JusticegMoore. 


-Venkatakrishna Rao and another °... Appellants * (Plaintiffs) 


: v. 
Venkata agga Rao ahd others ° .., Respondents (Defendunts). 
Madras Act I of 1876—Partition—Alienation. 
Partition among the members of a family is not an alierialion inter se. 
Appeal from the @ecree of the District Court of Ganjam in 
C. S. No:30 of 1895.9 


The plaintiffs and defendants are members of a family owning 
a permanehitty- settled estate, named Danta Hunda. On a family 
partition two villages feil to the share of the plaintiffs, and this suit 
by themis for the separate registry and assessment of the two 
villages in their name, under the provisions of the Madras Act Iof 
1876. The defendants pleaded that the peishcush had been divided , 
between them with reference to the good and bad nature of the lands 


- whieh each set of sharers took, that their arrangement could not 


now be disturbed by the Court, and that the suit was unsustainable 


‘under ActI of 1876. The District Judge held that the Madras Act 


I of 1876 was applicable only to the case of alienations of perma- 
nently-settled estates, and that partition was not an alienation within 
the meaning of the Act, and dismissed the suit as unsustainable 
under the Act. The plaintiffs appealed. 

C. R. Pattabhirama Aiyar for appellants. 

Jorn Adowefor 2nd and 8rd respondents. 

V. Bhashyam Atyangar and C. R. Tiruvenkatachariar for Ist, 
“Sth, and 5th respondents.. ; l 

The Court delivered the following 

JUDGMENT :—We agree with the Judge that the partition 
of an estate between members of a Hindu family does not constitute 
an alienation of any part of that estate. There is, no doubt, a’ 
mutual transfer of interest between the members of the family, 
but such transfer cannot amount to an alienation, because the estate 
itself is left intact. 

We must, therefore, dismiss the appeal with costs. 

nn ins 
# A. No, 216 of 1897. , a5th Angust 1898, y 


t at 
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IN THE SUDICIAL COMMITTEE PF THE’ PRIVY 
COUNCIL. ‘° «| 


Present at \. hearing of tho First Appea :—Lord Hobhouse, . 
Lord Macnaghten and Sir Richard Couch. 5 


r 
Present at the hearing of the Second Appeal: —Lord Herschell, 
Lord Watson, Lord Hobhouso, Lord Haenae nin and Sir Richard `` 
Couch. 


om $ 1 


[st Appeal, ` 
» ° 
Sri Balusu Gurulingaswami : coe Appellant * 
Sri Balusu Ramalakshmamma - . .. Respondent. -o 
2nd Appeal. l 
Radha Mohun , : ... , Appellant, 
Hadai Bibi and another .. Respondents. , 
. Hindu Law—Adoption—Adoption of au only son, validity of, ea Sri Balusu 
The adoption of an only son is valid according to the Hindu Law. And in the Guro inga; 
absence of any express Poor by tho husband tte widow can validly adopt an. v 
only gon. Bri Balvsu 
i Ramataksh- 
-let rae mamma, 
J.D. Mayne for appellant. z ~ Badhe Mobun 
i v. 
J. H. A. Branson and A. Phillips for TAA ._ Hadai Bibi. 
2nd Appeal. 
ii i —_—.<™ . 
C. W. Arathoon for eppetians: eae ' ai 
Mayne and G. E. A. Ross for respondent, g 
+ 


The facts appear from the judgments. 


` Lord Hobhouse :—The first of these two cases,. which comes 
from Madras, was argued in February 1398, but the judgment was 
postponed for the hearing: of the second which comes from Allaha- 
bad. The reason was that each case raises a question of general 
` importance on which different views have been taken by different 
High Courts, and it was agreed on ail hands to be advantagenus 
that the. two litigations should be under consideration at the same 
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Sti Balasa timo. The Allghabad fppeal was atgued in the mdnth of J uly lagt, 
Gurulings.- 
swami and their age ae now prepared to state their opinions on 


both cases 


Sri Balusu E , 
Bamalaksh- $ 

. mamma `", In'the Madras case, the plaintiff sued’as one in the liñe of 
Radha Mohan succession to the last gwner of an estate who had died w:thout issue, 
The praopal defendant was a boy who had been adopted by ‘the . 
last owner’s widow with the consent of the family Gnatis or Sapin- 
das. The plaintiff claimed aedeclaration that the adoption was _ 
invalid. His main ground was that the adopted boy was the only 
son of hig father. The defendants showed that the natural father 
of the boy authorised his widow to give him in adoption in ‘the way 
which was actually effected between the two widows, and that the 
plaintiff himself in his character of Sapinda was a party to the 
transaction,. In-addition to asserting the legal validity. of the 
adoption, they pleaded that the pienta was estopped by his con- 
currence in it, 


Hadai Bibi. 


e _ The District Judge gave no opinion on the sort of estop- 
l ‘pel. He found thatthe law in Madras was’ settled, and he gave 
judgment i in the following terms :— 


“The case illustrates how the people of this Presidency iag 
“ settled down under the law as enunciated by the Madras 
“High Court so long ago as 1862, and re-affirmed in 1887, and 
“it is impossible to say how many. adoptions of only sons may 
“ have been made during the last thirty years on the faith of 
m ‘such, enunciation of the law, and what innumerable rights 
“ might. be disturbed by any contrary decision after such a lapse 


£ of time.” e 


“The case was heard on appeal before the late Judge Sir 

T., Muttusami Aiyar and Mr. Justice Shephard who affirmed the 

- decree below., The learned Judges did not express any original 
opinion of their own on the main question. They thought that 
there was no estoppel, because at the date of the adoption nobody 


thought of its being illegal. As to its legal validity they found ` 


that all the Madras decisions had been in its favour and that the 
Madras Courts were right in -following an unbroken current of 
authority i in that Presidency, notwithstanding differences of view i in 
other Courts. 


E 
te 


PART ur] TH MADRAS uate JOURNAL RUPORTS. 69 


` At. this Bar t two Ree havo besi taken: first, that the gift Sri Balusu ` 


urnlinga- 
or reception of an only son’ in adoption il invali’ in law; and, swami 


secondly, that, a invalid when the boy i is T by the adop- gi Baida 
tive father or giten by the nagural” father, it is o improper that in ae 
the.absence of express authority given by a husband his widow has ` — 
$ Raala Moliai 
no power to effect it. . ; 
e adai Bibi 
In the Allahabad appeal it is not necessary to make any 
statement of facts, because the decree appealed from depends 
entirely on the answer given to a questiom referred by a Division 
Bench of ‘the i Court to a pial: Bench. e That question is as), 
follows :— = 
«The adoption of an only son having taken plate in factis 0 @ 


“ such adoption uull and void under the Hindulaw?” That abstract 
question is the only one raised in the case lodged by the.appellant’ 
and the only one argued at this Bar. The High Court answered it 
in the negative. Mr. Arathoon has contended in a learned argu- 
ment that it ought to be answered in the affirmative. 


As regards ‘ihe socond ‘question: raised in ‘the Madras ‘ail 
which is peculiar to that case, their Lordships feel no difficulty.. 
‘The only authority for the argument of the appellants is the opinion 
ofthe late Sir Michael Westropp delivered in the case of Lakshmappa’ 
¥.-Rumava- which was decided in the High Court- of Bombay in tho- 
year 1875 and a report of which was-after long delay inserted in _ 
` the -12'B. H..C. R:; page- 364," ‘Nhat-learned Judge held -that,- 
assuming that a man’s only-8on may be given in adoption by him- 
self, -yet-i£ he ‘has not: expressly: giver to his widow an authority to 
_ make such a gift it cannot be implfd by law. Now the authority. 
of a widow to give or take in adoption differs in different schools of w 
Hindu law. Their Lordships are not re-trying-this Bombay decision.. 
In Madras it is established, as'the learned Judge M. uttusamt Ayyar 
shows, that, unless there is some express ‘prohibition’ by the husband, 
the wife's - power, at least: with, concurrence - of Sapindas i in cases 
when that is required,, is. co-extensive “with that of ‘the - husband. 
Thati is.certainly the simplest rule, and it seems to their Lordships 
-most consistent with principle. The distinction taken -by Westropp, 
C.J., -appears to have been quite : novel, and- also at variance with a 
decision by his predecessor; ‘Sir Michael Sausse. ` There: may be 
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Sri Balusn” sorhe peculia:ity in the kehool of law which prevails i in Bombay to 
Guru inga- 


swami, BUpport it, though it n uot been brotightéo their Lor dship’s notice; 


Sri ae but if there is any%uch, it does not apply to these parties in Madras. 
Ramalaksh- On this point theNfore their Lordships ag ee with the learned | 
mamma. 
—— Judges below. DEG ; 
Radha Mehun ‘* f i 
e: 9 T l rere 
Hadai Bibi., ' Wha remains to them is the difficult task of deciding the 


more general question which is common to both the appeals. The 
difficulty which first meets the eye is the variety of judicial opinions 
and of opinions in treatisés, which during the last quarter of a century 
- havé-beon gathering fhte definite opposite channels in the different 
‘areas of jurisdict-oa. There are also other difficulties beyond. 
asi . Many of three} edicial decisions-relied upon are embodied in imper- 
* fect reports, or in mere notes of points. The question is compli-. 
cated by the use of different modes of adoption not always clearly 
specified, and by the intrusion of special local or tribal customs. . 
And the original authorities on which all the conflicting opinions. ` 
alike are based are written in Sanskrit, which for many cerituries.. 
hds been a dead language known only to a few learned people, 
which hardly any of those who have been called to judgment ‘have 
ynderstood, the translations of which are more or less disputed, 
and of which itis averred, probably with truth, that its exact 
phases of meaning cannot be caught except by those who have ’ 
studied closely and as a whole the language and the works of the 
' particular. writer under consideration. Their Lordships have, 
however, one advantage over their predecessors in these inquiries. 
The „greater attention paid of late years to the study of Sanskrit 
has brought with it more translations of the sacred Hindu books; ` 
and closer examinations of texts*previously translated. And in the , 
@ Allahabad case especially, the appellants’ side was argued'in the 
High Court by Mr. Banerjee, who is stated by the Court to ‘be 
familiar with Sanskrit, and it is the subject of a very elaborate 
` judgment by Mr. Justice Know who isa student of Sanskrit. und 
as he tells us has paid special attention to the books of Manu and 
` Vasishtha.. Perhaps the must convenient course will be to set out 
the more important texts which have been brought into discussion, 
then to see how they have been treated by recent commentators 
and by Judicial decisions, stating finally the conclusions to which 
their Lordships haye with these aids been brought. . ih 


. s = 
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& 
The most revered of all hə rishis ox sages is Manu, who, Garalinga. 
though he says nothing spefific on the point now in 1 isSue, i is referred wami 
to as favouring oye side or the othey. The pu fics cited are aS Sri Balusu 


follows. They are in Cap. IX9:— Ramalaksh- 


ë mamma. 
“ By the eldest son as soon as born a man becomes the father 

“of male issue, and discharges his debt to his fitris or progenitors, 
“That son alone by whose birth he discharges his debt to his 
“ forefathers and through whom he attains immortality was begot- 
“ten froma sense of duty.” He adds sentences to affirm the 
powers, privileges and duties of the first-born, and his great impor- - 
tance in the family. VV. 106-109. : è 


Radh® Mohun 
vV, 
Hadai Bibi. 


` «By ason a man obtains victory over people, DF a son’s l = 
“son he attains immortality, then by the son of that son he reaches 
“the region of Brahma.” VY. 187. 


“ Since the son delivers the father from the region called Put 
“he was therefore called Putra by Brahma himself.” V. 188. 


‘Whom the motheror the father give with water a son in 
“distress similar endowed with affection heis to be deemed a 
“ datrima, one brought forth.” 


In the thr ee last quotations their Lordships have followed the 
words of Mr. Justice Knoa who says that he has attempted to 
follow the text word by word without interpolating or taking away 
any particle, and that on that account his style is rough. (See 
Record, pp. 247, 248, and Golap Chandra, Treatise on Adoption, 
p. 282.) 


Near to Manu in point of antiquity and of authority | comes | 
Vasishtha, around whose utterance on the point in issue the greater 
part of subsequent comments has clustered. His writings have 
been translated by Dr. Bühler and published in the work entitled . 

-“Sacred Books of the Hast”, which has been edited by Pro- : 
fessor Max Müller. The’ passage in that translation is as follows; 
Ch. XV. :— 


(1.) Man formed of uterine blood and virile seed proceeds 
from his mother and his father as an effect’ from its cause. — 


-+ 


(2.) Therefore the father and the mother have power to- ae 
to-sell, and to-abandon their son. 


eo 
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$ 
Sri -Bal nega pee ` 5 ; 
Ga ralinga- . 7 (7) But Jet him not give or receive.in adoption an only son. 
vem » (4) For hegmusteremain to, continue the line of ancestors., 
am © ©) Let 4 wran neither * givg nor receive É son 1iexceph with 


mamma. her husband’s permission. 


Radha ‘ohnn "On page 249 ofthe Record Mr. Justice Kns ‘gives his own 


Hadai Bibi. translafion which does not appear to, differ substantially, though it 
does slightly i in form, from that of Dr. Bühler. 


: Another ancient sage i$ Saunaka, of whom a | text is quoted 
: in ‘the Dattaka Mimamsa of Nunda Pandita as follows :— 


Section IV., Bara. 1. “In reply to the question as to the qali: 
“t ficationgef: the person:to be affiliated Saunaka declares: ‘By no 
° & eman having. an only son (eka putra) is the gift of a son to be 
“ever made; by aman having several sons (bahu putra) such 
ae pe is to be made on account of difficulty (prayatnatas).’””- <7- 


* Next in “time ‘is Yajnavalkya whose writings with 4 come Pas 
ments by Vijnanesvara constitute the Mitakshara, a work of very 
high authority all: over India. The material passages are as 
follows in Mr. Colebrooke’s translation, Ch. 1, Sec. XI. :— ~ 


Para. 9. “So Manu declares ‘ He is called a son given | (datrima) 
“ t whom his father or mother affectionately gives as a son’ being 
“ ‘alike [by class]: and in a time of distress confirming , the gift 
“c with water?” . . 


R Para. 10. “© By ‘specifying distress it is intimated that the 
“son should not be given unless there be distress. This prohibition 
“ regards the iver [not the taker].” ae es ay 


-~ Pata, 11. “For an only son must not be given [nor acoepted] 
@ “for Vasishtha ordains ‘Let no man give or accept an only son??? 


' Para. 12, “ Noi though a numerous progeny exist should’ an 
eldest son be given, for hechiefly fulfils the office of'a son ag is: 
“shown by.the following téxt ‘By the eldest son as soon as born é a 
man becomes the father of male issue.’ ” 


» The EEA writings are all classed among tho 
Smritis, which are held by orthodox Hindus to have emanated: from 
thé Deity, and to have been recorded, not like the Sruti in the.very 
words uttered. by‘that.Being, but still in the language of inspired 
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e 
men: They contain precepts Whose authority is beyond dispute, Sri’ Balisu 
but whose meaning is open to various interpytatiqis and has been pair el 
and is the subjec{ of much dispute, which ops e determined by gi eae 
ordinary processes of reason. The Dattaka Mimansa stands on a Remalaksh- 
different footing. It is not older than the 17th century AD. and A> 
does not.claim any but human'origin. Indééed its translator, Mr. Pada Monus 
Sutherland, says that it is“ As its name denotes an argumentative Hadai Bibi. 
“ treatise or disquisition on the subject of adoption ; and though from 
“the author’s extravagant affectation of logic the work is always 
“ tedious, and his arguments often weak aad superfluqus, and 
“though the style is frequently obscure and nop unrarely inaccu- 
“c pate, it is on the whole compiled with ability and mipaie, attention 
«to the subject, and seems not unworthy of the celebrity whichit , 
has attained.” Moréover it was written during Mahomedan rule | 
. and cannot be the work of-a lawgiver or judge. The date of the 
Dattaka Chandrika is not certain, but it is at all events very much 
later than the Smritis and it stands only on the footing: of a work 
by a learned man. . ee eee Tdi ee + giles 


_ Messrs. West and. Bühler,, in their valuable work on Hindu 
Law (3rd Edition, page 11), speak thus: “ The Dattaka, Mimansa 
“and the Dattaka Chandrika, the latter less than the former, are 
“ supplementary authorities on the Law of Adoption. Their opini- 
ong however are not considered: of so great importance. but’ that 
“ they may be set aside on general grounds in case they. are opposed 
“tothe doctrines of the Vyavahara Mayukha or the Dharmasin- 
í dhu and Nirnayasindhu.” This is spoken with special reference 
to Bombay or Western India. But both works have bad a higdeplace 
in the estimation of Hindu lawyers in all.parts of India, and. having, 
had the advantage of being translated into English at a comparatively ° 
early: period, have increased. their authority during the British «# 
rule. Their Lordships concur with .Mr. ‘Justice Know in -saying 
that, their authority is open to examination, explanation, criticism, 
adoption or rejection like. any scientific treatises on European 
jurisprudence. Such treatment would not allow for the effect 
which long acceptance of written opinions has upon social customs, © 
and it would probably disturb recognised law and settled arrange- 
ments: But so far as saying that caution is required in accepting 
their glosses where-they deviate from:or: add to, the. Smritis their 
Lordships are prepared. to. concur with the learned J udge.. - = E : 


= e 


Sri Balun » 


Gurulinga- 
swami 


v. 
Sri Balusu 
Ramalaksh- 
mamma. 
—e 


Radha Mohun ¢¢ 
N declares ‘ 


Hadai Bibi. 


a 


74 THE MADRAS LAW JOURNAL REPORTS. [ron 1X. 
t 


The passages it the Dattaka Mimamsa are as follows :— 
They are contaiged i in, Section IV, ‘Para. 1 is that which gives the 
saying of Sauna aleady quoted. Para. 2. ‘{He, who has one 


bi son only, is eka-putra, or one having an Say son: by such a one 


®the gift of that son must not be made; fora text of Vasishtha 
an only* son let no ‘man give, &c.’” Para. 6. The 
writer comments on the word ‘ever’ as used by Saunaka thus :— 
“ In a time of calamity : accordingly, Narada says, ‘a deposit, a son, 
“cand a wife, the whele est&te of a man who has issue living, the 
“ ‘sages have declared unalienable, even by a man oppressed by 
“< grievous calamifies : although the property be solely that of the 
“man himself? This text also regards an only son, for it is decla- 
€ ratory of the same import as the texts of Saunaka and Vasishtha.” 
Para. 8. The writer comments on Saunaka’s words “By no man 
“having an only son” thus :—“ From this prohibition the gift by 
“one having two sons being inferrible, this part of the text (‘ By. 
“one having several sons,’ &c.) is subjoined, to prohibit the same - 
E “by one having two sons also.” 


The Dattaka Chandrika (Section 1, para. 27) only repeats ` 
Vasishtha’s saying, and couples it with the SPaeee to adoptis 
brother’s son if there is one. 


Their Lordships do not propose to spend much time in a 
close examination of the recent commentators. They have been 
very carefully sifted in the Indian Courts, and naturally so, seeing ` 
what was the paucity and obscurity of judicial authority until 
withmmthe laskthirty years or so. ‘I'he principal effect which they 
have ori the mind is to show the great variety and uncertainty of 
~ opinion on the question now in “issue. The earliest of those referred 
to is Jagannatha, a learned Hindu lawyer employed by Sir 
W. Jones to compile a digest. He thought that the prohibition in 
the Smritis is only moral and not legal. That also is the opinion of 
the two latest writers, both deeply versed in the Sanskrit language, 
Mr. Mandlik who appears to have translated the texts of Saunaka, . 
and Mr. Golap Chandra Sarkar who has written a treatise on adop- 
tion. Sir Thomas Strange, writing in the year 1830, expresses an 
opinion in the body of his treatise that the -prohibition is monitory - 


- only, Vol. 1, page 87. -On the other hand, the weighty opinions.of . 


Mr, Colebrooke, “Sir Francis ' Macnaghten- and. Mr. Sutherland are 


° ° 


< 
> 
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thrown into thescale ; and ‘that of Mr. Jastice Strange is also cited Sri Balusu 
to the same effect, and is' * supposed by some to express the latest ‘van 
opinions of his father, Sir Thomas Siar) Bafi may be observed gi Balasu 
that Sir Francis Macnaghter?and Mr. Ju icofStrange found their Ramalaksh- 
opinion, and that the adoption of an eldest son is placed. by pana 
Mr. Justice Strange on precisely the same fogting as that of an only 
son, and is ranked by Sir F. Macnaghten as a heinous crime. though Hada Bibi. 
not so heinous as the adoption of an only son. Their Lordships 

think that the authority of recent text witers must not be stated 

more favourably to the present appellants than is stated in the: 


nadia Mohnn 


book of Messrs. West and Bühler. Expressing no opinion of their 
own, those learned writers say, ‘‘ If he have buf one son, the gift. of 
“that one is everywhere reprobated asa grave spiritual crime. 
By most the gift is thought invalid.” Their Lordships turn now 
to the more solid ground of judicial decision. l 


In Madras the course of decision has been very simple. In 
1862 the High Court decided that the adoption of an only son, 
however sinful, was valid inlaw. It has been shown by Mr. Mayne 
that a previous decision then relied on was misapprehended by the 
learned Judges. But that was not the sole ground of their decision ; 
they also relied on learned opinions and they agreed ‘with those 
opinions. And the same High Court has since that time: had 
the same question brought before it more than once—three times, 
it is stated in one of the judgments below. There has been no 
fluctuation in their decisions. It must be taken that the law 
in Madras has ever since been settled in favour of the present 


respondents. - ve 


In Allahabad also the cofdition of | judicial decisions is 
simple. In 1879 the question was brought before a Full Bench of a 
the High Court, consisting of Sir Robert ‘Stuart and Sir Charles 
Turnor, who were English barristers, and three eminent civilians, 
Justices Pearson, Spankie and Oldfield The Court decided in 
favour of.the adoption, Sir C. Turner dissenting. In the year 1889 
some doubts were expressed on the point by Justices Straight and 
Mahmood, and that circumstances, coupled with the delivery of 
adverse opinions by the High Courts of Calcutta and Bombay, led 
to, the rather unusual course of referring the same question toa Full ` 
Bench, of which. Mr. Justice Mahmood was one. The result. has 
. . B 
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Sri Balun been an unanimous decision supported by judgments of the Chief 
Gurulinga- 


prami Justice and Mr: Justicą Knox which are remarkable for research 
n ji ur ; 
Sri Balusn and fulness of treatmen e : { 
Ramalaksh- 


mamma, +a In Bengal there ha: been more fluctuation of opinion. The 
law was quite unsettled in the year 1868. It would be of 
little us@ now to examine tho earlier decisions in the Sudder 
Hadai Bibi Dewani Adaulut and the Supreme Court. That has been done 
with great care by Sir William Markby in a case about to be men- 

tioned. The first case Which raised the exact question in the High: 

Court was heard in*the year 1868 before Justices Dwarkanath 

Mitter and Louis eJackson. The judgment was delivered by 

s Mr. Justice Mitter. After quoting passages from thé two above- 
- © mentioned Dattaka treatises the learned Judge lays the law down 
thus: “The institution of adoption as it exists among the Hindus 

“is essentially a religious institution. It originated chiefly if not 

“wholly from motives of religion ; and an act of adoption is to all 

‘intents and purposes a religious act but one of such a nature that 

“ its religious and temporal aspects are wholly inseparable. ‘By 

“a man destitute of male issue only’ says Manu ‘ must the sub- 

“< stitute for a son of some one description always be anxiously 

“€ adopted for the sake of the funeral cake water and solemn rites.’ 

“Tt is clear therefore that the subject of adoption is inseparable - 

“ from the Hindu religion itself and all distinction between religious 

“and legal injunctions must be inapplicable to it.” 


—e! 
Radian Mohun 


There is no doubt that this judgment has exercised very ` 
great dafluence on the controversy; and indeed if the learned 
Judge’s fundamental position were sound there could be no contro- 
versy at all. Let us assume for this purpose, though it is matter of 

t= grave dispute, that the learned Judge is right in saying that adop- 
tions originated in motives of religion and not in the ordinary human 
desire for perpetuation of family properties and names. Still the 
question is whether certain precepts have a legal or only a religious 
bearing. What is there in the subject matter of adoption which 
makes it clear that all precepts relating to it must bear a legal 
character? The learned Judge does not discuss that question. 
He begs it, merely stating that his own inference clearly follows 
from Manu’s text. Their Lordships think that the doctrine pro- 
pounded by him is equally opposed to a reasonable construction of 


` 
e 
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the books apart from decision, and to decided cases., Indeed to SriBalusu 
show how far the doctring is from being u iversally applicable it parc 
would not be necessary to go further than ihe fassage which the Se Sie 
learned Judge Himself ‘cites from Manu, thodgh of course differ- Ramalaksh. 
- ences may be suggested between, prohibitory and mandatory injuyfc- ppa ne 
tions. Manu prescribes adoption on the score of religion. Accord- Beene Neen 
ing to Mr. Justice Mitter this is necessarily a legal injunction, yet Radai Bibi. 
nothing is clearer} than that there is no legal compulsion upon a 
Hindu to adopt a son, however irreligious jt may be in him not to 
do it. There is not even any legal compulsign on his widow to do 
it when he is dead and cannot have a natural son. But the prin- 
ciple laid down is so important, goes so deep down to the root of 
these questions, and has exercised such influence, that their Lord- = 
ships think it necessary to discuss it at length, for which this will 


be a convenient place. 


Their Lordships had occasion in a late case to dwell upon 
the mixture of morality, religion and law in the Smritis. Rao 
Balwant Singh v. Kishori, 25 Ind. App., p. 69. They had “to 
decide whether a prohibition on alienation of property away from 
a man’s family, certainly based on religious grounds, had a purely 
religious or also a legal bearing. They then said :—“ All these 
“ old text books and'commentaries are apt to mingle religious and’ 
« moral considerations not being positive laws, with rules intended 
« for ‘positive laws. In the preface to his valuable work on Hindu 
“law Sir William Macnaghten says ‘it by no means follows that 
because an act has been prohibited it should therefore be çon- 
« “sidered as illegal. The distinction between the vinculum juris 
“and the vinculum pudoris is hot always discernible.” Thgy 
now add that the further study of the subject necessary for thes, 
decision of these appeals has still more impressed them with the 
necessity of great caution in interpreting books of mixed religion, 
morality and law, lest foreign lawyers accustomed to treat as law 
what they find in authoritative books, and to administer a fixed 
legal system, should too hastily take for strict law precepts which 
are meant to appeal to the moral sense, and should thus fetter indi- 
vidual judgments in private affairs, should. introduce restrictions 
into Hindu sociéty, and impart to it an inflexible rigidity, never 
contemplated by-the original lawgivers, i 
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ee The late extension of the study of Sanskrit-has apparently 
swami resulted not in weakening but in strengthening the cited opinion 
Sri Balam Of Sir William Baie O£ course their Lordships do not - 
Ramalaksh- presume to form, aiy on on qu€stions of Sanskrit grammar, 
panies bil, they observe that Mr. Golap “Chandra, who is frequently. refer- 
aala Bolen red to in the judgmsnts below, contends as a matter of grammar 
Hadai Bibi. that words (e.g., those of Saunaka) which have been translated in 
the imperative form of command should take that of recommenda- 

tion. Mr. Mandlik ingjsts on the same view, and Mr. Justice 

Knox says that he originally took a contrary view but has been . 

brought round by the authority of Mandlik and another Sanskrit 


scholar, Mr. Whitney. \ 


j Let us-see now how Mr. Justice? Mitter’s principle accords, 
with’ actual decisions. The controversy respecting eldest sons,’ 
whether or no they- can be given in adoption, has a strong bearing 
on the present question. Manu attaches the highest importance 
to the character of an eldest son. “The relevant passages from his 
Instijutes have been. quoted above. 


l 
No specific prohibition is contained in the passages, but th 
reasonable inference from them is given in the Mitakshara in Ch. 1 ; 
Sec. XI, para. 12, which has been already quoted. This express 
prohibition has -been taken by some to be'a legal rule, and has ` 
been enforced by modern writers of weight as before stated, and 
, in legal decisions. It would certainly fall within Mr. Justice 
Mitter’s principle. But it-is quite abandoned, all over India as 
their Lordships waderstand ; and the prohibition, is held to be a 
matter for religious consideratipn only. It was the subject of 
careful examination and express decision by Justices Markby and 
“Romesh Chander Mitter in the case of Janokee Debea v. Gopaul 
Acharjea,. reported in 2 Cal., 365. 


Again it ‘is laid down’ that the giver of a son ought to have 
more than two sons. ‘The text of Saunaka quoted above says — 
that the gift is to be made by one having several sons (Bahu putra).. 

' The Dattaka Mimamsa, Sec. IV, 8, lays it down that the Sanskrit 
word signifies more; than two, and that Saunaka’s precept was 
introduced. for the express purpose of excluding the inference that 
a man with two sons might give one in adoption. The Dattaka 


a 
e 
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Chandrika, Sec. 3, 29 and 30, declares the same law. The precepts Sri Balasu- 


are precise, and yet their Lor -dships caungt find.that- anybody 
asserts them to be law in any oy the religiogs. sefise. 


Gurulinga- 


bra 


Sri Balnen 
Ramalaksh- 


_ Another saa is that p5 Hindu shine to “adopt a SO]. mamma. 
should adopt the son of his whole brother in preference to any Radha Mohni 


other person. That question came beiore this’ Board in the year 
1878 in a case in which the Subordinate Judge had held the adop- 

tion to be invalid for violation of this precept; and the High Court 
were of a contrary opinion. This Board helfl that the terms of the 
precept were contained in both the Datiaka Mitnamsa and the Dat- 
taka Chandrika, and they are founded on the Mitakshara. Never- 


theless they held that it is not a precept of law. Themprreferred to 


-the opinions of English text-writers to support them. No. decision 
in point was cited and probably there is none in the books. 


One.of the conditions for adoption laid down by Manu in 
the passage first quoted from him is that there must be distress. 
This is emphasised in the Mitakshara, Chap. 1, Sec. 11, para, 10, 


“The son shall not be given unless there be distress,” which ap- 
pears to mean that the giver must be in distress. “This prohibi-. 


“tion,” it continues, “regards the. giver” and then occur the 
words “not the taker” apparently interpolated by the learned 


Hadai ‘Bibi, 


Benares lady who wrote under the name of Balam Bhatta. The - 


Dattaka Mimamsa, Sec. IV, 20, says “No distress existing, the 
“ giver commits a sin on account of the prohibition.” If then the 
giver commits a sin the taker who enables him to do it cannot be 
free from sin ; and if.the commission of a sin makes the trganusac- 
tion void in law there can be no gift and consequently no adoption. 
And yet nobody contends for the legål force of this prohibition. It 
does not appear that in cases of adoption any inquiry is ever made 
about the distress of the natural father. 


It is clear that the principle laid down so confidently by 
Mr. Justice Mitter as paramount in ‘cases of adoption is repeatedly 
repudiated in practice ; and in the Bengal case next to be cited the 
learned Judges while following the conclusion of their predecessors, 
dissociated themselves from the fundamental reason assigned for it. 


Moreover this-sweeping doctrine of Mr. Justice Mitter is 
not consistent with -the - prevalence: of . exceptional customs or 


Sri Balusu 
Gurtlinga- 
swami- 


v. 
Sri Balasu 


RBRamalaksh- 


mamma. 
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other interference will the law. «The extent to which the Smritis 
admit of specfal customs has not been *argued i in -these cases and 
their Lordships Yann easily form any judicial opinion about it. 
But in a discussion®ebo t, the sourcel of Hindu lat by Doctor Jolly, 


“pnblished in 1883 (see p. 33), that learned Sanskrit scholar states 


Badha Mohun grounds for holding that customs are only recognised by the 


Hadai Bibi. 


am 


Smritis when they do not contravene Divine laws. 


. Mr. Arathoon has impressed upon their Lordships more than 
once during this argwment that the texts he relies on are held 
to emamate from thé Divine Power. If then that Power has said 
that certain modeg of adoption shall be null and void how can any. 


` human peaqsices lawfully limit its operation? And yet the validity 


of local or tribal customs to adopt only sons is asserted by every 
jurist. In the Punjab such a custom is received as the general 
law of that large area, and it governs the relations of the eight 
millions or so of the Hindus (Jats, Brahmans, Rajputs, and others) 
who live there: and that, though the sources of their law are the 
same Smritis which are followed in other parts of India. The 
inference is that among numerous Hindu communities the prohibi- 
‘tion of the Smritis on this pont has not been received as invalidat- 
ing the transaction. 


Again if the religious and legal injunctions were co-extensive, 
it would place both Courts ‘of justice and legislatures in a very 


‘delicate position when dealing with such matters. Suppose that 


in this Madras case the Court had upheld the plea of estoppel ; 
it would have set up a judicial rule to bar the working of a Divine 
law. Suppose thatthe statutory six years had elapsed and that 
e the suit had been barred by time; then the legislature would be 
interfering to bar the working of a Divine law. In each case a 
separation would have been made between those religious and tem- 


poral aspects which Mitter, J., declares to be wholly inseparable. ` 


Yet the British rulers of India have in few things been more care- 
ful than in avoiding interference with the religious tenets of the 


Indian peoples. They provide for the peace and stability of 


families by imposing limits on attempts to disturb the possession of 
property and the personal legal status of individuals. With the 
religious. side of such matters they do nob pretend to interfere. 
“But a is altered if the ae of, temporal arrangements 
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on which temporal Cone are agked to decid is to be made subor- 
dinate to E into religious beliefs. ’ 


No system of law makes ethe provine of jegal obligation co- 


extensive with that of religious or moral Obligation, A man mays’ 


in his conduct or in the dispogition of his aroperty, disregard 
the plainesi dictates of duty, He may prefer an unwortliy Stranger 
to those who have the strongest natural claims upon him. He may 
be ungrateful, selfish, cruel, treacheroys to those who have confided 
in him and whose affection for him have ruihed them. And yet he 
may be within his legal rights. The Hindu Sages doubtless saw 
this distinction as clearly as we do, and the ptecepts they have 
given for the guidance of life must be construed wittftefrence to 
it. Ifa transaction is declared to be null and void in law, whether 
on a religious ground or another, it is so; and if its nullity isa 
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necessary implication from a condemnation of it the law must be so - 


declared. But the mere fact that a transaction is condemned in 
books like the Smritis does not necessarily prove it to be void. It 
raises the question what kind of condemnation is meant. . 


It is true that the learned Judges Mitter and Jackson refer 
to the texts of the Dattaka Mimamsa and Chandrika. But 
according to the paramount principle laid down by them those 
texts: could only be read in one way. That principle i ig in fact the 


sole ground of the decision, and as it cannot be admitted the deci- 


sion is deprived of weight. 


The next case in Renal was decided in thayear 1878 by 
Chief Justice Garth and Mr. Justice Markby, 3 B. L. R., 448. 
In delivering judgment Sir W. Markby reviews with great care 
and discrimination the then existing authorities, judicial and non- 
judicial, and he shows that only in four cases had the point been 
‘brought before the Highest Courts of Appeal in India. There had 
been no decision at that time in Allahabad. The Madras High 
Court supported the adoption : so apparently did the Bombay High 
Court, for the judgment of Chief Justice Westropp which threw 
doubt upon the point, though ‘délivered in 1875 was not reported 
as early as 1878. The learned Judge states the ground of his 
decision thus: “It appears to me therefore that the vast prepon- 
. © derance ‘of authority if not the entire authority in Bengal ig 
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Sri Balau “against the validity of the adoption of an only sen, and if we were 
Gurulinga- «to hold the “adoption of the plaintiff in this case to be valid it 
gain « would be sew ò ovesrule both the carefully considered 
. Ramalaksh- “ decision of Jacks all, Dwarkanath Mitter, JJ., and the equally 
mamma. “t careful decision of four J udges of the Sudder Court. This of 
Eee “course could only be done by a*Full Bench. But we could only 
Hadhi Bibi “ refer the case to a Full Bench if there is a conflict or authority, or 
“if we ourselves differ from these decisions. Having gone through 
“all the cases with ggeat care I do not think it can be said that 
“there „is any suchgconflict of authority in Bengal as to justify - 
* usin referring the case to a Full Bench on that ground, and I am 
“ not prepazed to refer the case to.a Full Bench upon the ground 
a “that I myself think the adoption of an only son valid. On the 
“contrary, on the best consideration I have been able to give to 
“the authorities I think such an adoption ought in Bengal to bè 
“ held to be invalid wherever the effect of holding such adoption to 
‘be valid would be to extinguish the lineage of the natural father 
“and so to deprive the ancestors of the adopted son of the means 

. “ of salvation.” 


‘This is a very instructive judgment and entitled on all 
grounds to great respect; and it is with great respect that their 
Lordships, being obliged to differ either from it or from other High 
Courts, proceed to note some points which detract from its weight. 
As to the vast preponderance of authority in Bengal there were 
only two decided cases. One was before the Sudder Dewani Adaulut 
and ig reported in 8.Select Reports, p. 282, The report does not 
show any examination of the question by the learned Judges them- 

selves. Their decision appeats to rest wholly upon the opinion of 
we Pundits, who in their turn content themselves with a simple citation 
of texts. The other decision rests entirely on a principle which is 
untenable, as Sir W.- Markby himself showed the year before in the 
case of Janokee Debea. Moreover the Court in 1878 hardly address- 
ed itself to the question why the injunctions relating to the only 
son are imperative and legal while those which relate to the eldest ` 
son are only monitory or religious. In 1877 Sir W. Markby says 
that while the latter prohibition is only monitory the former is 
clear; referring; as their Lordships suppose, to the differences of 
"expression in Colebrooke’s translation of the Mitakshara. In 1878 
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e . 
he intimates- that, thë stronger gbjéction tò tho adoption of an only 's 


son is based on religious greunds, on which their Lordships remark 


ri Balugu 
Gdrulingg: 
swami 


that Manu ascribes a character to the eldest son wiffch affords strong . Sii Éi r 
religious groundg against his adoption, F4 that they do not find Räñialaksh: 


theniselves competent to put-such grounds in the balancè against 


one another, so as to decide whiqh is the stroyger. 
e 


On this point they add that there seems to have been à 
gréat deal of exaggeration used in urging the religious topic 
throughout this controversy ; especially in later times. Manu says 
tliat by the eldést soh as s6on as born a mane discharges his debt 
to his progenitors; and it is through that soy that he tiains 
immortality. According to him the sön serves his father’s,spiritual 
welfare at the moment of his birth. There is io intiniation that if 
the boy dies the text day, or fails’ to havé 4 soñ, this service is 
- obliterated. Why then should it be so if thé boy is adopted? It 
is trne that Mani attributes additional valte ‘to the firstborn’s son 
aiid grandson. It may be that stich futthér benefit is lost by adop- 
tion, as it would bë by death, but that is 4 very different thing 
from depriving the ancestors of the adopted son of the means of 
salvation, which have been already attained. Vasishtha, whose 
text is the fundamental one, does not rest his injunction on spiritual 
benefit at all, but he says that the only son is to continue the line 
of his ancestors; one of the very commonest of human motives 
for desiring legitimate issue. Nor does he make any allusion to 
“Put” here, or, if Mr, Justice Knowis right, elsewhere. If he 
was really thinking of the spiritual benefits of the son’s ancestors 
as the ruling consideration, it is inexplicable that™he should not 
have said so. Moreover, their Lordships asked during the argu- 
ment why a man who had given a natural son in adoption coula,” 
not afterwards if he was so minded adopt another ; and neither 
atithority nor reason was adduced to show that he could not. 


"Phat is the. state of authorities in Bengal. The gudstioi 

has never cone béfore a Full Bench, and it seems to thetr Lordships 

that there ig oxly one decision, viz., that of 1878, to which gréat 
weight is to bé attached. fo SR 

In Bombay, after a Division Bench had decided. in favour 

of. validity, the question was discussed before, another Division 
Q 


marii, 


: RadheMohiin- 
o 
Hadai Babi. 
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Sri Ralusue Bench in the year 1875; Lakshmappa v. Sawin: 12 P. H.C. R., 364, 
Basuiings: The case was &ecided on another ground as has been mentioned 
Sri Balugan above. But thé Ohief J usticg, Sir M. Westropp, delivered an- 

. Ramaləksh- elaborate jadgmenteoiķaining his reasons for holfling the adoption 

PETS olan only son to be inValid. Those reasons appear to have been 

(Fadia. Mohan adopted by the Coury, including Siy M. Westropp himself, in a subse-, 

Hadai, Babi. quent case which was decided in 1879 but has never been reported, 

; In 1889 the question was referred toa Full Bench who simply 
followed the unreported case. See 14 Bomb., p. 249. Sir 0. , 

f Sarjent, then Chief Justice, delivered judgment. He pointed out that 
prior to Lakshmappa v. Ramava the decisions in Bombay were in 
favour of validity? that the judgment of Sir M. Westropp in that 
case was" the’ first that treated the point with due consideration ; 
and that as the opinion there expressed had been adopted by a 
Full Bench, it was not proper to review it. The decision was neces- 
sarily in favour of invalidity. The law in Bombay therefore rests 
on the authority of the unreported case of 1879 which itself rests _ 
on the reasoning contained in the judgment of 1875, 


In ‘that judgment the learned Chief Justice makes more 
elaborate reference to the Smritis than is contained in any judg- 
ment earlier than the present Allahabad case. He dwells emphati- 
cally on Colebrooke’s translation of the Mitakshara, showing that 
with regard to the only son the expression “ must not” and with 
regard to the eldest the expression “should not,” is employed. 
: He adds that the distinction is even more strongly marked in the 
Mayukha which is received as a high authority in Bombay. On 
this point their Lordships interpolate again the remark that they 
. are not re-trying the Bombay” decision and that the effect of the 

Z ” Mayukha has not been argued before them. He then examines 
decisions by Bombay Courts prior to the establishment of the High 
Court, which certainly exhibit a confusion of legal opinion. The 
authority of the High Court up to 1875, though not perhaps very 
decisive, was in favour of validity. From this, and from the 
decision of the Madras Court, the learned Chief Justice differs. 
He cites the passages of Smritis and law books and English text- 
writers with which we have now been made familiar. And his 
decision apparently is founded on the language of Colebrooke’s 
Mitakshara apd -on- the judgment of Mr. Justico- Mitter. -Theip 
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Lordships have already stated their reasons for thinking that the 
‘latter of these foundations ts unsound. The valug Sf the former 
will be examined presently. They kave also stated above that the 
point actually decided in this tase is a nfvelésuggestion of the 
learned Chief Justice, and is unsustainable in principle, and unsup- 
ported by authority unless there be something’peculiar to Rombay 
to SEDDON it. É 


Bofore leaving this judgment , their Lordships ought to 
state their concurrence with the learned ‘Chief Justice in his 
remarks on the so-called doctrine of factum vat. That unhappily 
expressed maxim clearly causes trouble in Indian Courts. Sir M; 
Westropp is quite right in pointing out that if the-yacéum, the 
external act, is void in law, fhere is no room for the application of 
the maxim. The truth is that the two halves of the maxim apply 


to two different departments of life. Many things which ought’ 


not to be done in point of morals or religion are valid in point of 
law. But it is non-sensical to apply the whole maxim to the same 
class of actions and to say that what ought not to be done in 
morals stands good in morals, or what ought not to be done in law 


Sri Balusu 
Gurnlinga- 
swami 


v. 
Sri Balusu 


Ramalaksh- 
e mamma. 


0 


Hadai “Babi. 


stands good in law. Sir M. Westropp has, not without cause, 


reduced the ambiguous maxim to its proper meaning. 


Such was- the state of judicial authority in India prior to 
the present cases. For as regards the Punjab, it is true that in 
the early days of the Chief Court, Judges have pronounced opinions 
in favour of the adoption under general-Hindu law; and in 1874 
Melvill and Thornton JJ., pointed out that the turnjng point-of the 
controversy was Mr. Justice Mitter’s judgment of 1868. But after 
the first reported case in 1867 the decisions there have turned or 
the popular customs into which the Government had the prudence 
to inquire immediately after the annexation, -and which they made 
the foundation-of law. The-Punjab therefore may be omitted in 
our estimate of judicial authority. The reasons against the validity 
of the adoption of an only son are contained. in the three judg- 
ments of the learned Judges, Mitter, Markby and Westvopp. The 
point has never come before this Board for decision. It has been 
-allided to in two cases but in so indirect a way that though the 
authority’ of the Board is relied on by both sidés it is not available 
for either: ‘The -foregoing remarks represent all the light which 


Raaba. Mohun 
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= Gin ane -has been thrown on the Smritis ta sil after-all, we must recur to 
n arni - decide the qifestion. oo . l 
5 BB Balus | In addition to {he remarks already made on the bearing 
tam@laksh- 
mamma. ‘of Manu’s texts, Dos of Mr. Justice Know upon his silence are | 


Radhe?Mohan “worthy of attention, Manu mentions three conditions for a good gift 

ais of a boy- in adoption. The natural father must be in distress ; 

' the boy must be “ similar,” apparently : meaning of the same easte 

with the-adoptiye father ; and he must be affectionate, Nothing is - 

- said about his having brothers, which is now represented-as.a vital 

condition, the breaeh of which is a sin, a heinous crime as some 

writers have called-it and as annulling the transaction. It sems 

very unlikgly that Manu should either have viewed it in that light, 

e ` or with his very high notions of the value of the firstborn should 
haye overlooked the point altogether. 


The crucial text is that of Vasishtha.’ He first states the ` 
. _ parents’ power in the most sweeping terms, and derives it from > 
causes affecting every child that is born into the world. The power 
is $ò later ideas, whether Hindu or English, an extravagant one; 
` bwit accords with what we know of the early stages of other nations 
and probably did not shock the contemporaries of Vasishtha, though 
the sage Apastamba, who is perhaps of equal antiquity, denies the 
‘right to give away or sell a child, (Prasna II., Patala 6, Khanda 13, 
parag 6-11). A man may sell his son—no restriction of purpose is 
expressed—-or he may even abandon him. But then comes an 
injunction expr essed in terms which may amount to a command or 
“may be only a recommendation ; viz, that an only son should not 
be given or apoepted. The first remark to be made upon this is 
akin to the one just made up§n Manu. If Vasishtha intended to 
except an only son from the father’s power to give in adoption, why 
. did he not say so ? It would have. been much more simple. But 
‘he first states the power, and far greater powers, in the broadest 
‘terms, and then adds a qualification which is, to put it at the 
highest, in ambiguous terms. That looks much more like an appeal 
to the moral sense not to exercise the power than a denial of its 
- existence. ` In this respect the case resembles that.of the father’s 
power to alienate family property : which indeed is. the light in 
which Vasishtha seems to regard a sọn. The power is given, while 
_ the action is condemned in terms consistent. with actual prohibition. 
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_ After long conroyersy it ka peen settled hy a great preponderance hai 
of Indian authority culminating in a decision by *this Board, that pln 
the power exists, and that the prabibition, thou'h a solemn warn- Sri Balus 
ing aş to the spiritual respoasibility of Jori it it, is not ioe: Ramalaksh- 


mammé. 
cious in law, 


In examining .this question their Lérdships are, again at Bada Mobo» 
great disadvantage in not knowing Sanskrit. In the abono of airoh 
agreement among Sanskrit students they cannot adopt the repre- 
sentations made, though by learned mex, to the effect that asa 
matter of grammar Vasightha’s injunction imports admonijion rather 
than command. So with respect to what has been called daimini’s 
rule, which is so much relied on by Chief Justicg Ege That 
author who wrote in the 18th century appears to haye been received 
as a high authority in the interpretation of Smriti texts.: He lays 
down the rule that all precepts supported by the assignment of a 
reason are to be taken as recommendations only. That, if: sound, 
_ would he conclusive as to Vasishtha’s text. But it is rather start- 
ling and a very intimate acquaintance with the Smritis would be 
needed before admitting its truth. It has not been brought forward : 
in any case prior. to this case from Allahabad. It may however- 
fairly be argued that one who, haying the power to give an absolute 
command, gives an injunction not expressed in unambiguous terms 
‘of absolute command but resting on a reason, is addressing himself 
rather to the moral sense of his hearers than to their duty of implicit 
obedience. So far Vasishtha’s reason, founded as it is’ on temporal 
and not on religious considerations, g gives some, though not very 
strong, support to the respondent’s theory. e 


The text of Saunaka, is opes to two obvious remarks, One 
is that the i injunction not to give an only son is couched in the same 
_ „terms as the injunction to give a son if there are more than ‘two. 

” The latter of these cannot possibly be obligatory. The other remark 
is that, as Nanda Pandita in the Dattaka Mimamsa points out, 
_ Saunaka in effect prohibits a gift in adoption when there are only 
‘two sons; and that is a prohibition which has never beeen regarded 
Bs obligatory. Saunaka does not ce the appellants but rather 

lends weight against them. 

‘Then comes the Mitakshara; We have seen that Sir M, 

Westropp emphatically, and Sir W. Markby possibly, relies on the 
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Sri Balusu difference of expressions is Colebrooke’s translation.. The passages 
Gurulinga from their judgments have been quoted above, and so have the 
Sri Goine, Passages from the Mitakshara, Sec. 1., Ch. XI., paras. 10, “11,12. 
Ramalakskh- Now it has been bro&ghout in the Arguments that precisely the 
mamma samo expressions of injunction are used by the author in these three 
Raana Mohan paragraphs. To forttfy their knowledge their Lordships have 
Hadai Babi. inguired of one.of the most eminent of Sanskrit scholars, Professor’ 
Max Müller, and he has courteously informed them that as a matter 

of fact the three expregsions ‘are, identical, and as a matter of 
grammar are, in his jgdgment, equally capable of expressing obli- 
gation gr recommendation. Now paragraphs 10 and 12 have been 
observed on hefore.. It has. been placed beyond dispute in point of 

; law that neither is obligatory. It requires some good -reason to 
show why, when the same expression is used -in three consecutive 
sentences, it should be construed. one way in the Ist and 8rd and 
another way in the middle one. No such reason has been given. 
It is an unfortunate thing that in translating a law book Colebrooke 
‘should have used different English words to represent the -same 

. Sanskrit word. He has certainly misled at least one Judge in -a 
leading case. As the matter is now shown to stand, the Mitakshara 

must be taken to bear strongly against the appellants. i 


In intimating that Sir M.'Westropp was misled by Cole- 
brooke their Lordships have not overlooked the fact that in 1889 
Sir C. Sarjent thought that Sir M. Westropp was aware of the state 
of the Sanskrit text. It seems however next to impossible that Sir 
M. Westropp shoyld have known that Colebrooke’s variations of 
expression were not authorized by the original and should. have 
said nothing about it ; seeing that it deprives his emphatic reference 

ato those variations of all meaning. If indeed he knew the state of 
the Sanskrit text and thought it so immaterial as not to deserve 
notice, he practically treated Colebrooke as the original authority 
and his reasoning does not thereby gain but loses in force. l 


The material passages in the two Dattaka books have been 
indicated before, and remarks have been made on? those which 
quote and comment on Saunaka. It seems to their Lordships that 
the authors, who bring in the older text at every turn, did not mean 
to. do more than repeat and. enforce them, . Ifthey, were clearly 
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e ` 
laying down any additional -prgcepts or authoritative interpretations Sri Balusn 
of ambiguities, then, though as Mr. Justice Know Points out, such pelea 
comments should be received withsome caution, They should also be EN 
received with dhe regard to®the authority which the books have Ramalaksh- 
acquired, But on this topic the writers seem anxious to found ™™™™ 
themselves entirely on the Smuitis and to refer their readers back pial 
to them. Certainly on the crucial point now in issue they throw no Hadai Babi. 
light at all. They do not touch the question whether the injunction 
not to adopt only sons is a matter of positiye law or only addressed 
to the moral sense. And yet Jaimini’s treatise writjen. some 
centuries earlier than the Dattaka Mimamsa must-have made the 
later of the writers if not both familiar with the importance of that 
distinction. ° gj 


Itis however worth while to observe how Nanda Pandita 
deals with the consequences of a forbidden adoption. He quotes 
Manv’s requirement that the adopted son should be “ similar” and 
he says (Sec. II, paras. 22, 23), “ Hence it is established that one of 
“a different class cannot be adopted as a son.” In Sec, IIJ. he 
recurs to that prohibition and asks “ should this rule be transgress- 
“ed what would be the case?” Then he deduces from texts of 
Saunaka and Katyayana that the, adopted son shall not share in 
the inheritance, but shall be entitled to food and raiment. So that 
the adoption is not void, but the son of the wrong class is reduced 
to a claim for maintenance.only. With this exception which 
favours the appellants” theory, it seems to their Lordships that 
these two treatises leave the question exactly where it stands on 
the earlier authorities, = 


- From both the Courts below we learn ‘that there is- no 
resentment excited by this kind of adoption. The District Judge = 
of Godavari says “The people have settled {down under the. law 
“ enunciated in 1862.” He can hardly recollect the state of things 
prior to 1862, but his statement of the’ present state .of things is 
founded on personal knowledge. Whether the people have settled 
down under the High Court decision, a result which is usually. of 
very slow growth if it'takes place at all, or whether as is more pro- 
bable that decision was’in accordance with the ordinary existing 
ideas and practice, we are told that in point of-fact there is no 
conflict between the declared law and the feelings of the-people, 
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oe Paia Nor is there any indication that tkere ever was such a conflict. 
want In Allahabad the parties are Agarwala Banias of Benares, who are, 
= as two of the learned Judges below state, specially careful of caste 


: Ram sia and religious observance, The adoption was 20 yéars old and no 
o” caste penalties had followed it. These things do not prove a custom 
a Motun but they fo tend to ptove that among orthodox Hindus the adop-- 
Hadai Babi. tiori of only sons has never been so inculcated asa sin by their 
teachers as to excite abhorrence or social hostility, such as wë know 
to follow some other breaches*of their religious laws. That the 
practice is a frequent sone is shown by the frequency of litigated 
cases, which must he quite insignificant in number as compared 
with thosa that actually occur, and from the establishment of Gus- 
toms authorising it in various places: This is not one of-thé cases - 
in which people are tempted by appetite to break an acknowledged 
law. It is inconeeivable that the choice of an only son for adoption 
- can in any large number of cases proceed from any other cause 
than a conviction of its suitability to the circumstances. That is a 

family matter which a wise lawgiver, while warning parties of their 

: spiritual responsibility, would yet leave it possible for them -to do, 
The Hindu sages appear to.have taken that course in this and 


kindred matters. 


Their Lordships then have a case before them of which 
the broad outlines are as follows. Old books, looked on as divine, 
give to the father plenary powers over his sons. The same books 
discountenance the giving of an only son in terms which may’ be 
construed as a positive command making the gift void' or as à 
warning pointing out the mischief of the act but leaving individual 

- men to do it at their peril. The*books contain no express state- 

ament which kind of injunction is meant. The practice of such 
adoptions is frequent. Over some substantial portions of Hindu 
society it is established as a legal custom, whatever may be the 
general law. In other very large portions it is held to be part of 
the general Hindu law. Nowhere is it known. to be followed by 
hatred or social penalties. Pausing there, the case is one in which 
if the authoritative precepts are evenly balanced between the two 
constructions, the: decision should be in favour of that which does- 
not annul’ transactions acceptable to multitudes of families, and 
which allows individual freedom of choice, i 


z 
. 
. 
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-21 Bat- what » says’ authority ?° Private» commentators: are ab Sri Balusw 


variance with one another’; judicial tribunals are a. variance with sera 
one another’; and it has come to this that- in o of the five great v 
: : Sri Balusu 


divisions of Indi the practic#is established aya legal custom, and Ramaleksh- 
of the four High Courts which preside ‘6ver the other four greab mamma 
divisions; ‘two adopt.one of the, construction and two the other, Radha Mchun 
So far as mere official. authority goes there is as much in tayour of Hadai Bibi, 
the law of free choice as of the: law of restriction. The fina] 
judicial authority rests with the Queeen in Council. In advising 
Her Majesty their. Lordships have to weigh the several judicial 
utterances. They find three leading ones in favour of the rastrictive 
construction. The earliest of them (in Bengale1868) is grounded 
on a palpably unsound principle and loses its weight (‘Be second p 
in time (Bombay 1875) is grounded in part on’ the 1st and tothat °” 
extent shares its infirmity ; and in part on texts of the Mitakshara 
which are found to be misleading. So that it too loses its weight. 
The third (Bengal 1878) is grounded partly on the first, and to 
that extent shares its infirmity ; but it rests in ‘great measure on 
more solid ground, viz., an examination of commentators and of 
decided cases. It fails however to meet the difficulty of distinguish- 
ing between the injunction not to.adopt an only son and other .- 
prohibitive injunctions concerning adoptions which are -received aş 
only recommendatory ; the only discoverable grounds, of distinction 
being the texts of the Mitakshara which are misleading, -anq the 
greater amount of religious peril incurred by parting with an only 
son, which is a very uncertain and ungafe subject of comparison, 
The judicial reasoning then in favour of the restrictive construction 
is far from convincing. That the earliest Madras decision rested -` ' 
in part on a misapprehension of previoùs authority has been 
pointed out; and the Madras reports do not supply any closd 
examination of the ‘old texts or any additional strength to the 
reasoning on them. The’ Allahabad Courts have bestowed’ the 
greatest care on the examination of those texts, and the main’ lines 
of their arguments, not necessarily all the ‘byways of thém, 
command their Lordships’ assent. Upon their own examination of 
the Smritis their Lordships find them by no means equally balanced 
between the two constructions but with a decided prepondérance in 
favour ‘of that which treats-the disputed injunctions ‘as: only 
monitory and as leaving'individual ‘freedom of choise. ` “They: find 
themselves able to say “with as much- ‘confidence as is consistent 
D 
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Sri‘Balusz with the consciousness that able an learned men think otherwise, 


ee that the High® Courts of Allahabad amd Madras have rightly 


aa Palasa interpreted the la% and rightly decided the cases under appeal. 
Ramalaksh- 
mamma.. ’ 


Their Lordships hag ,been reniinded of the “longth of time 


—z for which the law must have been considered as settled in Bombay , 


se ana and Calcutta. A similar consideration affected the Courts of 
Hadai. Bibi, Madras and Allahabad and is remarked on by both. The time is 
not very long in any of the four provinces, but it is long enough to 
increase the gravity of the questions in these appeals. In esti- 
mating the weight of i f reasoning in the various litigated cases their 
Lordships have not fotgottén the weight of the actual decisions ; that, 
they represent the.@pinions of eminent and responsible men, arrived 
<= at after. publie and anxious discussion, carrying with them an 
e authority not legally disputable in the provinces under their juris- 
diction, and it may be affecting many minds and many titles to 

- property or to personal status. Such decisions are not lightly to 

be set aside. A Court of Justice, which only declares the law and 

does not make it, cannot, as the Legislature can, declare it with a 


reservation of titles acquired under a different view of it. But 


e theit Lordships are placed in the position of being forced to differ 
with one set of Courts or the other. And so far as the foar of dis- 
turbance can affect the question, if it can rightly affect it at all, 
it inclines in favour of the law which gives freedom of choice. 
People may be disturbed at finding themselves deprived of a power 
which they believed themselves to possess and may want to use, 
But they can hardly be disturbed at being told that they possess 
a power which they did not suspect and need not exercise unless 
they choose. And so with titles. If these appeals were allowed, 
every adoption made in the North-West Provinces and in Madras 
under the views of the law as there laid down may be invalidated, 
and those cases must be numerous. Whereas in Bengal and Bom- 

* bay the law now pronounced will only tend to invalidate those titles 
which have been acquired by the setting aside of completed adop- 
tions of only sons, and such cases are probably very few. Whether 
they demand statutory protection is a matter for the Legislature 
and not for their Lordships to consider. Itis a matter of some 
satisfaction to their Lordships that their interpretation of the law 
results in that course which causes the least amount of disturbance. 


Their Lordships will humbly advise Her Majesty to dismiss 
both appeals and the appellants must pay the costs, 








PART tir. | THE sage LAW" JOURNAL Teosta, 93 


IN THE HIGH COURT ‘og JUDIOATURE AT MADRAS. ° 


Present :—Mr. Justic& Sarahin Aiyar atfd - -Mr. Justice 
Davies.  - . 


e ° f - 
. (d 
Ambalavana Desigar Pandara p £ 
Sannidhi and another. y Appellant * (Defendants), : 
t KJ d ` 
v. ° 


Bappu Row Jagadap ... a Respondent (Plaintif). 


Indien Limitation Act XV of 1877, Arts. 124, 184, & 144—Trustee—Alienation of ma 
properties—Suit by successor to recover the properties fo? the trust—Limitation. 


Where the trustee of a religious endowment has aliefated properties belonging 
to it and his successor brings a suit to recover the propergies for ‘the endowment 
the fact that the plaintiff's predecessor neglected to perform the p charijes and the 
purchaser from him performed it regularly will not make the alienation one of a 
hereditary office, so as to bring the suit within the scope of Art. 124 of the Limi: 
tation Act. : 


Where a purchaser from a mortgagee or trustee has actual knowledge that his 
vendor was in possession of the properties only as a mortgagee or trustee, the 
Article of the Limitation Act applicable to a suit to recover the properties is not 


Art. 134 but Art. 144. Radhanath Doss v. Gisborne, 14 M. 1 A. 1 ; Muthu v. Kamba, 


linga, I. L. R., 12 M. 816; and Pandu v. Vithu, I. L. R», 19 B, 140, followed 


Under the rulings of this High Contt, the possession of a purchaser of trust 
properties from the trustee does not become adverse to the trust till the date of that 
trustee’s death. Mahomed v. Ganapathi, I. L. R, 18 M. 277, and Vedapuratti 
v. Vallabha, Ib., 13 M, 402, followed. . 


Appeal, against the decree of the Subordinate Judge's Court 
of Tanjore in original suit No. 6 of 1897. 


The facts appear from the judgment of Subrahmania Aiyar; J. 


. V. Bhashyam Aiyangar, V. Krishnaswami Aiyar, and R. A. 
Krishnaswami Aiyar for appellants? 7 


P. S. Swaswami Aiyar for respondent. 
The Court delivered the following 


JUDGMENTS :—Subrahmania Aiyar, J —The village of 
Panangulam, which is in dispute, was, about the middle of the last 
century, granted by the then Raja of Tanjore as an endowment for 
the performance of certain charities in connection with a public 
temple in the town of Palani in the Madura, District. There is-no 
reason to doubt that, the management of the charities was from the 








-* A, No. 129 of 1898. - : Ae 21st February 1899, 
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Ambalavana first vested in the plaingiff’s family | 


Desigar 


Bappu Row 
dagadap. 


Í- ts MADRAS LAW e REPORTS, Tvor.. 1%: 
ad the income of the village 
continued till t872 to be used by ve piaintiff’s ancestors for pur-. 
poses contemplate by the grant, In that year, however, in execu-. 
tion of a decree agajnst the plaintifé’s father, thé late Mahadeva 
Row, the :then: holder, he village was sold. At the auction the 
property. was knocked down to the gecree-holder through whom the 
defendants claim, The plaintiff is entitled to succeed to the office 
and to récover possession of the village if his right to do so is not: 


time-barred. _ e e 


With reference % this question of limitation, the first point for 
determination is whether the plaintifi’s right to the office itself has 
been lost by prescription. The suggestion, on behalf of the defend- 
ants, that it has been thus lost—a suggestion made for the. first 
time-in this Court and but faintly—has, in my opinion, no good 
foundation. No doubt itis not shown that, after the transfer of the 
village in 1872, the plaintiff’s father caused the charities to be per- 
formed. It is also true that it is the defendants that have been 
cartying on the charities. But in doing so they do not appear to 
have acted in virtue of any hostile claim to the office of manager, 
for at‘no time did'they assert any such claim; ‘and when in the ` 
suit No. 1 of 1890 (Exhibit D) the plaintiff's father was made ist- 
defendant and sued as the hereditary trustee of these charities, the ' 
present defendants who were made co-defendants with him made 
no objection to the position assigned to the plaintiff’s father, which 
position was also recognized by the Court, As the learned vakil 


. for the defendants stated in one part of the argument before us, 


the defendants, Raving acquired the village with money belonging 
to another temple in their charge, seem to have considered it meri- 
torious to devote the incomes of the village, with other monies at 
their disposal, for carrying on the said charities. Consequently 
neither the circumstance that the charities were neglected since 
1872 by Mahadeva, Row, nor the fact that the defendants have taken 
upon themselves to cause them to be carried out can bring the case 
within Article 124 of the Limitation Act, And it follows that the 
plaintiff-has not, as contended for the defendants, lost mus right to 
the mnanagérship itself. í 


The next point for determination is whether the plaintiff’s 
claim for the possession of the village is or-is-not within time, If, 
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as urged for the defendants, Arficle 134-of.the Limitation Act is 


applicable to the case, the elaim must fail, it having Seen instituted 
after‘the expiry of 12 years from, the date of ko court-sale, Is 
that article appliðable ?- This raises the questions (i) whether a pur- 
chaser in an execution sale is within the Article, and (ii) if it iss 
whether the fact that the purchaser knew ate the time of the sale 
that the property was held by the judgment-debtor merely as trustee 
and that the sale was not for a-purpose binding upon the trust takes 
the case: out of the operation of the Article, it, being clear, if not 
admitted, that such knowledge was is possessed, by the transferee i in 
the present instance. ` 
; F f l 

. Now, as to the first of these questions :—The ebaerwations of 
the Judicial Committes-in Kalidas Mullick v. Kanhaya Lal Pandit 
(L L. R., 11 ©. at 131), relied on on behalf of the plaintiff, do not 
in my opinion support the contention that their Lordships have laid 


down that a purchase in execation ;of a decree is nota purchasé 


within the meaning of Article 134. There the purchaser bought 
the right, title and interest.of a grantee of lands for her life, though 
such grant had imade her a trustee for certain purposes. ‘And, as 
I understand the observations in question, their Lordships dadde 
nothing more than that a suit brought after the death of the grantee 
for her life by a person, claiming through the grantor, is not govern- 
ed by Article 134, irrespective of the question whether a purchase 
in an involuntary sale does or does not come within the .Article—as 
to which no opinion was expressed. But Bhagawan Sahai v. Bha- 
gawan Din (T: L. R., 9 A. 97,) and Pandu v. Vithu (I. L. R., 19 B., 

140), which were also cited on behalf of the plaiitiff, are diveotly 
in-favour of the view that a purchase in an execution sale is not 
within the article, while the decision of this Court in Muthu v. 
Kambalinga (I. L. R., 12 M., 816), cited on behalf of the defend- 
ants, is different. ‘Whether he last-mentioned decision is, as 
urged for the plaintiff, not reconcilable with the ordinary meaning’ 


of the terms “purchased from’ in the article, it is not necessary to. 


discuss, as, for reasons, which I shall at once proceed to state, the 
article, it seems to me, carinot.be applied to the case upan the facis 
established here. ' 


- Now, though the law, laid down in the article undor considera- 
tion, isin one material. respect different from- that laid down, in, 


-Ambalavana 
pog 


Bappa Row 
Jagadap.. 
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‘Ambalavana Section 5 of Act XIV of 1859, ‘¢till, with reference to the word 


“Denigar 


Bappa Row 
‘Jagadap. 


“purchased »%o pe found in both the‘article and the section, the 
construction adopted by the Judicial Committee in Radhanath Doss — 
y: Gisborne (14 M. &. A., 1) decided rider Act XIV of 1859 should, 
ds pointed outin Muthu V. Kambalinga and Pandu v. Vithu, already 
‘quoted, Pe, taken as governing the interpretation of the article also: 
‘And since the word ‘ purchased’ therein must have the same mean-, 
ing whether the purchase is from a mortgagee, or a trustee, it 
follows, having regard to the explanation given by Lord Cairns 
at paige 16 of the repgrt, that a person. purchasing from a trustee, in 
order to bring himself within the article, must show that he pur- 
chased that which 4 is de facto trust property upon a representation 
that what i is transferred is the absolute title thereto and in the full 
belief that the purchaser is acquiring such title. It does not let in’ 
a purchaser who knew that the vendor could not transfer the abso- 
lute title, or even, if he could, that there were circumstances in the 
particular case which disentitle him to convey the absolute title. 
In making this statement, I have not omitted to take notice of the 
fact’ that a manager of an endowment, like the one we are dealing 
with, can, in certain circumstances, sell the trust property to one 
who is aware of the trust, so as to give him a perfectly good and 
absolute title. In such a case if the sale turns out to be invalid in 


consequence of the vendee having been aware of the fact or facts 


rendering the sale one not binding upon the institution, such 
transferee is as little entitled to rely on the article as one who 
becomes a transferee from a mortgagee purporting to ‘sell the 


‘mortgaged property in the exercise of a power of sale under the 


mortgage, but which sale fails for reasons within the knowledge of 
the transferee. That the transteree in the latter case cannot rely 
on the article in question is obvious; because he is not one who, in 
the words of Lord Cairns, “purchases that which de facto is a ' 
mortgage upon a representation made to him and in the full belief 
that it is not a mortgage put an absolute title.’ (14 M. I. A. at 16.) 
In the former case, as in the latter, actual knowledge on the part of 
the transferee of facts invalidating the sale must make it impossible 
for the Court to arrive-at the finding that there was that ‘ full 
belief? which, according to Lord Cairns, is essential to constitute 
the transferee-a ‘ purchaser’ within-the meaning of the provision 
of the law-under-consideration.. - - i 


‘ 
e 
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Is the claim then barred under Article 144 which i is the other Ambalavana 


article relied on? ` Of ‘coufse, in having mortgaged‘ the village in 
question for his own private debt and allowed the property to be 
sold for ‘such debt, Mahadeva®Rao was guilty of a gross breach, 
of trust, and the decree-holder, who became the transferee at the 
auction-sale, was clearly privy to such breaclf of trust. Jn these 
circumstances, it would by no’means seem inequitable to hold that 


the’ transferee’s possession did not become adverse during the time ` 


the manager who had committed the*breack of trust remained in 
office, especially if regard be had to the disahjlity which ordinary 


Desigar 
v. 
Bappu- Row 
Jagadap. 


worshippers—the real beneficiaries in these cases—labour under ' 


according to the decisions in this Presidency in the matter of legal 
proceedings against alienees claiming under transactions amounting 
to breaches of trust on the part of managers of public temples. 

For, according to the view of the law prevailing in this Presidency, 
worshippers interested in such temples cannot sue alienees in the 
position of the defendants under Section 539 of the Code of Civil 
Procedure—compare Rangasami Naicken v. Varadappa Naicken 
(I.L.R.,17 M., 462). Nor can they—the alienees—be proceeded 
against under Section 14 of the Religious Endowments Act XX of 
1863 (Appeal 122 of 1898) ; and Section 80 of the Civil Procedure 
Code does not enable worshippers to sue-cither managers or alienees 
concerned in transactions whereby such institutions may be defraud- 
ed. Adamson v. Arumugam (I. L. R., 9 M., at 466) and Sajedor. 
Raja v. Baidyanath Deb (1.-L. R., 20 C. at 407-8). It would thus 
seem that the general body of worshippers interested in insti- 
tutions of that description have themselves no rgmedy whatever 


‘against persons taking trust property under i improper alienations 
like that under which the defendanfs claim. Iti is, of course, futile» 


to say that a trustee betraying his trust can, or will, effectively take 
steps to repair his breach of trust. It is his successor that can and 
may ordinarily be expected to do so. These considerations dis- 
incline me to raise any questions as to the correctness of the view 
taken in Mahomed v. Ganapathi (I. L. R., 18 M. , 27%), Vedapuratti 
v. Vallabha (Ib. 462) and`othor cases, fs the same effect but un- 
reported, and to hold that the possession by the defendants prior to 
Mahadeva Row’s death, which occurred in 1898, was adverse to 
the plaintiff, though I must admit that, had the question been res 
integra i in this- Court, the strict reasoning adopted: -in-the- decisions 


Ambalavans 
Desigar 
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a of other Courts cited “for the defeydants would make me hesitate 


to decide as I “dgnow. * 


Degou Row 


Sagadap. 


Mayan 


I would therefore dismiss the appeal but without costs. 


` ` Davies, J. :—I conair, ; 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

` Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. ` ° 
Mayan Pathoothy ad another ... Appellants * (Plaintiffs), 

° v. 

Pakurarand others n ... Respondents (lst, 2nd, Ath 
i l to 6th Defendants). 


Transfer of Property Act, S. 99—Money decree in favour of a mortgagee—Execution 


Pathoothy of decres—Sale of mortgaged properties, validity of—Civil Procedure Code, S. 244— 


GA 
Paknran. 


Suit by judgment-debtor to cancel the sale, 


[Obiter : In-spite of sale and purchase in execution of a money decree by thé 
mortgagee the mortgagors may sue to redeem the mortgaged properties on payment 
of the morigage-money and so much of the money due under the money-decree. ag 


was satisfied’ by the sale. Martand v. Dhondo, I. L. R., 22 B., 624, referred to, and ` 


approved. ] 

The parties to an execution proceeding can raise the question of the validity of 
a Court-sale only in proceedings instituted under §. 244, C. P. C., and not in a sepa- 
rate suit. 

But if the suit is instituted in the-very Court in which execution proceedings 
should be taken, the Court may. treat the plaint ns an application under $S. 244, 
0. P. C., and give relief accordingly. Biru Mahata v. Shyama Churn, I. L. RB., 
22 C., 483, approved. 

When once the malè has been confirmed by the Court, and has become final, the 
„821e cannot be set aside at the instance @f the judgment-debtor. Durgayya v. Anantha, 

: “L L. R., 14 M., 74, referred to. 


A sale in contravention of the provisions of S. 99 of the Transfer Property Act 


is not void but only voidable as against those who have a right to redeem. 


Second appeal from the decree of District Court of North 
Malabar in A. §. No. 313 of 1897, owe the decree of the 
District Munsif of O. B. No. 161 of 1897. 


_ Thiswasasuitto sotaside asale of two items of property i in execu; 
tion of amoney-decree obtained by the Ist defendant against plaintiffs 
ae defendants 2 to 5, It was alleged in support of the claim that the 





~# S, A, No: 22 of 1898: ° Se ->~ ~ Sth January 1899, . - 


Fe 
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Ist defendant. had a a right over the very properties for 
Rs. 4,500, that therefore wnder S. 99 of Transfe of Property Act, 

the properties could not be broughtéo sale except under a decree for 
sale of the mortfaged propeties under S. 6g of the Act. The 
ist defendant contended that the matter Gas one arising in exequ- 
tion under S..244, Civil Procedune Code, and could not be made the 
subject of a separate suit, and that since the plaintiffs paid the 
balance due ander the decree, they had submitted to the Court-sale 
and were consequently estopped from questigning its validity. The 
District Munsif overruled both these contentigns and decreed the 
plaintiffs’ suit. On appeal, however, the District Judge relying on 
ihe ruling of the Privy Council in‘. L. R., 19 Oal., 683, held that a 
party to the execution proceedings could not maintain’a Separate suit 
to have the sale in ‘execution set aside and dismissed the plaintiffs’ 

suit. Against that decision the plaintiff preferred this second appeal 
on the grounds that S. 244 had no application to the case, and that 
even if it should be held that the matter was‘one which could be 
raised. only in. execution, this suit might and should have been 
treated as an application under S. 244, Civil Procedure Code. ° 


0. Krishnan for appellants. 
K. P. Govinda Menon for 1st respondent. 
The Court delivered the following 


Mayan 
Pethioothy 


Pakuren. 


JUDGMENTS :—Subrahmania Aiyar, J.—The sale which is © 


impeached is doubtless contrary to the provisions of S. 99 of the 
Transfer of Property Act. The first point for Getermination is 
whether, as contended for the appellants—the mortgagors —the sale 
is altogether null and void. The argument that in allowing the sale. 
to take place against the provisions of the said section the Court 


acted without jurisdiction is obviously unsustainable. Still, if the - 


above section were enacted for the protection of public interests 
and the law were to be regarded as laying down a rule of general 
policy rendering the prohibition absolute, the sale would be void. 
But if the section in question has: been introduced for the benefit 
of a particular class of persons the sale would be but voidable 
(compare Hardcastle on the Construction of Statutes, 2nd Edn., 
. p. 285) and the cases cited therein; see also Maxwell on Inter- 
pretation, 8rd Edn., pp. 544-9). That itis of the latter description 
z 


"Mayan: 
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a 


Pakuran 
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is ‘apparent, the object being to` protect only persons concerned 
with the righ? tå redeem mortgaged property. The sale cannot, 
therefore, be held to be void. » 


. The next point for’ determination is whether the appellants are 
how entitled to the relief claimed, i.e., to have the sale set aside. 
The question ‘being “one arising between the parties to the suit 
wherein the sale was made and relating to execution cannot be 
raised and decidled in a suit. It should be raised and tried only in 
execution proceedings *taken” under S. 244 of the Code of Civil 
Procedure. Howevet, the Court in which this suit was brought is 
tho ‘tribunal whergin the execution proceedings should be taken. 
We can,dollpwing Biru Mahata v. Shyama Chirn Khawas, I. L. R., 
22 C., 483, allow the plaint to be treated as an application under 
S. 244 and set aside the sale if it were possible to do so now. 
But it is not. The sale has been confirmed. The order confirming 
the sale`is final and concludes the appellants from seeking the 
relief to which. they would have been otherwise clearly entitled. 
As regards Durgayya v. Anantha, I. L. R., 14 M., 74, I observe 
that thore the purchaser did not take the point that the order con- 
l firming the sale if allowed to become final debars the judgment- 
debtor from subsequently . impeaching the sale altogether, In my 
view, therefore, the appellants are not entitled to the relief which 
they seek. I should, however, not omit to. say that I am not to be 
understood to lay down that they will be precluded from redeeming 
the, property or taking proceedings for that purpose. For, notwith- 
standing the confirmation, the sale in question cannot affect that 
right of the appdlants owing to the impossibility of the respondent. 
as the mortgagee, by such a sale and purchase freeing himself. from 
the liability to be redeemed, Martand +. Dhondo, I. L. R., 22 B. 
624...Itmay be added that while the respondent must, notwith- 
standing his purchase, submit to be redeemed, he would be entitled 
to claim at the time of redemption, payment of what he gave credit' 
for out’ of the decree-debt due, by them in consideration of the 
purchase in question, Neither of these questions arises, in the’ ` 
present suit, The second appeal in my opinion fails, and I would 
dismiss it but without costs. - 


4 


. . ` Davies, I—T concur. 
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IN THEfHIGH COURT ‘OF as “MADRAS. 


e - 
‘ Present i—Mr. Juśtico Subrahmania ‘Aliya nå Mr. ‘Justice 


Boddam. ° ALH 5 a 

Ramakkal... u: we lel Appellant ® (Plaintif) he 
> A i 7 k * : i . coed 

Ramasami N aicken ... Toe _. Bespondent (Defendant). 


- Hindu Law—Oo: svidows—Partition i among Penney of survivorship, 
Co-widows -may, by express agreenient betfvedn themselves, put an end to their. 


right of survivorship. b 


Second appeal from the decree of tke District Gonit o£ Coim: a 
batore in A. S. No. 184 of 1897, reversing the decree of tha District 
Munsif of Udumulpet in O. 8. No. 892 of 1897. 0 > 


The plaintiff and one'Venkatammal, deceased, were’ widows of 
one Kichama Naicken. The two widows effected a partition of the 
family properties in 1889. Subsequently in 1892, Venkatammal, 
died, having gifted items 2 and 8 of the plaint properties to the. 
2nd défendant and sold the rest to the 1st defendant. The plaintiff 


ihén brought this suit to recover the properties of the-deceased, , 


Venkatanimal, in virtue of her'right of survivorship. The ‘defend- 
ants, on thè other hand, contended that by the partition of 1889. the, 
plaintiff absolutely relinquished all her right to the plaint proper ties 
in favour of Venkatanimal, and that therefore she was estopped from 
claiming the properties by survivorship, The District Munsit held 
that partition among co-widows was not recognised by thë Hindu 
Law, that it was not opén to the widows to put an end to the right 
‘of survivorship, ‘and that therefore the plaintiff’ suit should be 
allowed. On appeal, however, the District Judge held that though, 
no partition could be made among co-widows s0.as to affect the right 
of the reversioners, yet so far as the limited interests of the- widows 
themselves were concerned, they could alienate to the’ fullest 
extent, and that therefore there was no reason why they could not 
agree to forego their right of survivorship. -He therefore reversed 
the decision of the lower Court and dismissed the suit with costs. 
Hence this second appeal. 


P. S. Sivaswame Aiyar for appellant. 
S. Kasturiranga Aiyangar for defendant. ° 
"#8, A, No, 799 of 1898 ae a 
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v, 
Ramasami 
Naiken. 
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The Court dglivered the following - 


I 


J UDGMEN —We think that there is no legal obstacle to 
prevent one of two co-widows by apt words in a dged so far releas-. 
ipg her right of ‘Survivorship as to Wreckidé her from recovering ' 
after the other co-widow’ s death from an alienee, property given by 
way of peauen to the latter and alienated by her. 


In this case two co-widows entered into a deed which they 
called a deed of partition whereby they divided the property 


' between them and each gave the other full power of alienation. 


One of the widows alienated her share, and after her death, the 
other widow, the plaintiff, sued as the surviving widow to recover 
the propetty sb alienated. The District Judge held that she was 
estopped by her own deed from recovering. It is argued before us 
that, whatever may be inserted in a deed of supposed partition 
between co-widows, nothing can preclude the survivin g widow from 
recovering, as there was no legal power which enabled widows 
to make a partition, except for the period of the life of each. For 
the-property can only be held separately by widows for the pur- 


* pose of the maintenance of each of them during her life, and that 


after the death of any one, the share reverted tothe survivor. We 
have no doubt that a widow can alienate for her life any estate - 
which comes to her as such, and that she can, therefore, enter into 
such a deed as will preclude her from recovering during her life 
property which she has alienated to the full extent of such aliena 
tion, provided it does not extend beyond her life-interest. 


Substantialfy the analogous case of daughters was so decided 


in Calcutta Kailash Chandra ve Kashi Chandra, I. L. R., 24 C., 889. 


We therefore dismiss the second appeal with costs. - 


La 


$ 
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Present :—Mr: Justice Shephard ‘and Mr. Jiletice Boddam 


Ramanujachariag e =... Appellant * (2nd: Defendant), 
5 e 
oe ý 
Srinivasachariar oa +... Responflent (Plaintif). 
Hindu Law—Joint undivided Hindu family—Mortgage executed in favour of Ramanuja- 
one of the members—Suit on the mortgage by that member—Non-joinder. eer BE 
Where the contract is made with a member of a joint undivided Hindu family, Srinivasa“ 
he can sue upon it without joining the other memben, though the contract was cha ae 
really. entered into for-the benefit of the family. 
Second appeal from the décree of the District J Judlga of North 
Arcot in A. S. No. 115 of 1897, modifying the decree of the District e = 
`Munsif of Arni in 0.8. No. 622 of 1895. =s 


This was à suit to recover. Rs, 880 on a hypothecation bond for 
Rs. 800 executed by 1st defendant to plaintiff. The 2nd defendant, 
a purchaser from the 1st defendant of ‘certain of the hypothecated 
properties, contended inter alia that the suit was bad for non-joinder 
of the plaintiff’s undivided sons who were also interested in the, 
mortg’age-money. This contention as to non-joinder was disallowed 
"by both the Courts below. On consideration of the case on the merits 
the District Munsif gave the plaintiff a decree as prayed for in his 
plaint and the District Judge confirmed the decree of the District 
Munsif with a slight modification as to costs, in respect of which he 
made all the defendants liable. Against this, the 2nd defendant 
appealed. l 


' T, V. Seshagirt Aiyar for appellant. 
P. R. Sundara Aiyar for respondent. 
The Court delivered the following : o 
JUDGMENT :—W6 think there is no non-joinder.. The con- 


tract was mado with the plaintiff alone in his own name, and he was 


entitled to sue upon it alone. The case is practically indentical 
with S, A. No. 675 of 1898. 


We therefore dismiss the appeal with costs. 





#58, A. No: 889 of 1898: 27th February 1899, 
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. IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 

Present: ad Justice Shophaal and Mr. Justice Boddam. l 
Ranganaikulu and anyother tpa @ Appellants ¥ (Plaintiffs), e 
` i R 


' ou vat “1.7 +t. Respondent (1st Defendant): 


se 


- Docuthent=Forgery—Subsequent ratification, validity of. 
A void transaction cannot be madegood by ratification. 


` Second appeal from the decree of the District Court of Goda- 
vari in AÌ S. No. 248 of 1897, reversing the decree of the Bubordi-, 
nate J udge of onetades in O. S. No. 28 of 1896. 


hr 
` The’ suit a for a declaration that a certain hypothecation 


~ bond purporting to have been executed by the 3rd defendant as the 
guardian of ‘the Ist plaintiff was a forgery, and was not binding on 
the plaintiffs. The plaintiffs stated that the 8rd defendant was tho. 
adoptive mother and guardian of the Ist plaintiff, that the 2nd 
defendant had fabricated a hypothecation bond for Rs. 2,000 as if 


executed by the 8rd defendant in her capacity as guardian, that in; 


fact, he had attained majority on the date où which the document, 
was said to have been executed, that no consideration was paid for © 
the bond, and that for all these various reasons the document was 
not binding on them. The 8rd defendant supported the plaintiffs” 
case and denied having executed the document. The defendants 1 
and 2 inter alia contended that the document was executed. by. 
the 8rd defendant on behalf of the 1st plaintiff who was tlen a 
minor, that the nfoney was borrowed for carrying on the family 
business, and that the plaintiff en coming of. age had ratified the 
transaction and was estopped from disputing - its validity. The 
“District Munsif on an examination of the evidence i in the case came 
to the conclusion that the plaintiff was a ‘major at the date of the 
perth and that the document was a forgery by the 2nd defend- 
` As to the defence of: ratification he found that the ond 
ere took undue advantage of -the plaintiff’s straitened 
circumstances and seized.the opportunity to get him to execute a 
pronote for Rs. 100 borrowed of him and also to write the Ex. III 
to his dictation, acknowledging his liability under the forged bond, 


#8. £. No. 891 of 1898. 27th February 1899. 
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Under-.these circumstances. he considered thegratification to be Bac 
invalid and made the declaration asked for ifr, plaintif. On  » | 
appeal the District Judge, while agreeing that the document was a Batiamma 
forgery, decidedsthat the plaintiff was estopped by the ratification 
in Ex. III. From this decision the plaintiff appealed on the grow 
that there could:be no ratification of a void transaction, : 

V. Krishnaswami Aiyar for appellants. l 

P. R. Sundara Aiyar for respondents. a T sonst 


The Court delivered the following er 


JUDGMENT :—It being found that the. bond. was, a forgery, 
there can be no question of ratification. That Which is void cannot 
be ratified. An admission made by the plaintiff migltt Sintler. certain ° 
circumstances have created an estoppel, or it might be a ground fom —= 
the Court refusing to grant relief and leaving the plaintiff to the 
defence when sued on the bond. But: the mere writing of a letter, 
especially under the circumstances stated by Sub-Judge; affords no 
reason for refusal to grant a decree. 


We reverse the decree of the District J udge and restore that of ° 
the Sub-Judge with all costs. ' 


° 





IN THE. HIGH COURT OF. JUDICATURE. AT MADRAS. 


- Prosont.:—Mr. Justice Pabrelroynis Aiyar and Mr. Tustics 
Davies ; 


Venkatappayya and others, ... Appellants * (Plaintiffs), ` 
l l l v. i ba 
Venkatapathi and others... ° aT T E (Defendants). ; 
Act XX of 1863, s. 14—Breach of trust by the agent of the trustee—Suit OA aVenkatape 
agent, whether maintainable under the Act. . ae ye 


A mere agent of the trustes of a temple cannot be sued for breach of trust or ~ Venkata. 
neglect of duty under S. 14 of Act XX of 1863. '  -pathi. 


Appeal from the decree of the District Court of ‘Kisina in 
O. S. No. 4 of 1895. 


This is a suit to have the defendants removed from the manage- 
ment of the temples of the village of. Cherukur. The ancestors of 
defendants 6 and 7 were the hereditary dharmakartas of these 


# A. No. 133 of 1898, 6th February 1899, 
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Venkatap- temples and weregin management of the same till the year 1859, 
TA when they oat take any active part in the management and 
Arira left it entirely in the hands of defendant No, 5 and the ancestors of 
defendants 1 to 4. The ancestors of ®the first fou? defendants and 
subsequently defendants 1 80 5 misappropriated the temple funds and 
otherwise acted irregelarly in matters connected with the temples. 
Hence this suit for their removal from the management of the 
= temple under 8. 14 of Act XX of 1863 and for an account of the 
` income and expenditurg during their management. It was inter 
alia contended that the defendants not having been sued as the 
properly constituted dharmakartas of the temples the suit was 
not sustainable under the Act. The District Judge without going . 
s . into the other iSsues in the case decided that the defendants 1 to'5 
== oro not properly constituted managers or superintendents, that 
they were merely the agents of defendants 6 and 7, and that the 
present suit was not sustainable according to the ruling in 2 M. 58. ` 
He accordingly dismissed the suit. Hence the appeal. 


0. R. Pattabhiramaiyar and P. N agabhushanam for appellant. 


Y. Bhashyam Aiyangar,- and S. Srinivasa Aiyangar for o 
respondents. a 


The Court delivered the following 


* JUDGMENT :—The plaintiffs’ case has throughout been that 
defendants 1 to 5 are not themselves trustees, the trustees being 
the 6th and 7th defendants by whose license the defendants 1 to 5 
are managing the affairs of the temple. As such mere agents, 
defendants 1`to & cannot be proceeded against for breach of trust 
or neglect of duty under S. 14 of Act XX of 1863 (compare Rama- 
samt Aiyarv. Venkataram Aiyar, |. L. R., 2 M. at pp. 60-61.) Muham- 

> “emad Siraj-ul-hag v. Imam-ud-din, I.L. R., 19 A., 104, is distinguish- 
` _ able from this, inasmuch as the defendant there was treated as the 
trustee and not as an agent as here. The dismissal of the suit so , 
far as the defendants 1 to 5 are concerned was therefore right, and 
as against them the appeal is dismissed with costs. As regards the 
6th and 7th defendants, however, the suit must proceed, and to that 
extent the appeal is allowed and the suit remanded for disposal 
according to law. Costs to abide and follow the result. 
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IN THE HIGH COURT oF nein 2 MADRAS. 


e 
Prosent :—Mr. J usticd Shephard and Mr. Juico Subrahmania 


Aiyar. 


e e . 
° 
; he . e ° 
Venkataramachandra Rao ... «a» Appellant * (Plaintif), , 
a . : P s ate Š 7 
1 e 
Veeramma ta Respondent (Defendant). P 
Registration Act, S. 77—Limitation—Mode ofcomputigg time—Suit to enforce regis- Venkata- 
tration and declare adoption—Misjoinder of causes of action- Practice. rama- 
Bi i E chandra Rao 
In computing the period of 30 days allowed by S. 77 of-the Registration Act ve 
for the institution of a suit, the day on which the order tefusing to register the Veeramma, 


document was passed ought to be excluded. 
e 


In a suit brought under 8. 77,3 no claim other than that to have the dooument™™ © 
registered can be joined. But when other claims are joined, the court should not 
. -dismiss the suit altogether, but shonld direct the plaintiff to amend the plaint. 


_ Appeal from the decree of the District Court of Godavari in 
0. S. No. 15 of 1897. 


The plaintiff, a minor, TN this suit through his next frend 

for a declaration of the validity of his adoption to one Venkata- 
.  krishnaiya and for an order directing the registration of the last 

` will and testament of the said Venkatakrishnaiya. The defendant, 
the testator’ s widow, who,denied the fact of adoption and opposed 
the registration of the document, took two preliminary objections 
to the plaintiff’s suit—(I ) that the suit was brought more than. 
80 days after the Registrar’s order and was therefore barred under 
S. 77 of the Registration Act, and (2) that the suit was bad for 
misjoinder of causes of action. The Registrar had refused to, 
register the document on the 29th March 1897, and this suit was = 
filed on the 28th April 1897. The District J udge held that in 
computing the 30 days allowed by S. 77, the 29th of March—the 
date of the order—should be included, and that therefore. the suit 
instituted on the 28th April was not in time. On the second point, 
he held that no other claim should be joined in a suit for conipulsory i 
registration under S. 77 of the Act, and that the suit was therefore 
bad for misjoinder. On both these grounds he, dismissed tho plain- 
tiff’s suit. Hence this appeal. 


* A, No, 180 of 1898, | ` 14th February 1899; 
F 


Venkata- 
rama- 


chandra Rao ` 
De 


Veeramma 


Viyathen 
Sreedevi 


Veerarayan, 
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° o 
ae Ve et Asyar for appellant. . gee Bae eS 
e 
o 


W. Subba Reo, V. ‘Krishnaswamé Aiyar, and P, N apablicost 


nam for. Respondents. à 
6 


. - The Court deliveredtthe following. 


Me are 


JUDGMENT :—We are cleatly of opinion that in calculating 
the 30 days, the day on which the order was passed, ought to be 
excluded. We agreé with the District Judge in his view that 
no other claim can Be joined in’ a suit brought under S. 77 
of the -Registratior® Act. But we think the Court should have 
directed the plaigt to be amended instead of dismissing the suit 
altogetirar. s 


- = We must, therefore, set aside the decree and remand the 


suit, directing the District Judge to fix a time for the amendment 
of the plaint, and if the = is amended to proceed - A 
to law. l 


l Taea zat pay costs of tiis appeal. Other er to ey 
result. - ot se 








eres ae 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


__ Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice — 
Davies. ai 4 


Viyathen Sreedevi isa s ‘Appellant * (Defendant), — 
2 $ . a -a ` 
l LA ; t. 8 af. 
` Veerarayan es evs . ‘Respondent (Plaintif). ~ 
" Mortgage—Kanom, nature of—Snit to recover kanom amount, whether 
“maintainable. 


A kanom, ; in so fer: agit isa Mmortgago, is a usufructuary rene and not a 


- combination of a usufructuary and a simple mortgage ; consequently no suit will 


lie for the recovery of the kanom amount. 


Second appeal from the decrée of ite Subordinate Judge of 
Calicut in A.S. No. 54 of 1894, affirming the decree of the Pietrek 
Munsif of Calicut in O. S. No. 408 of 1897. 


———— eo 
"#8, A. No. 771 -of 1898. 27th January 1899.. 


( 


. 4 
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The plaintiff, a tanomdar, brought this sug to recover the Viyathen 


kanom amount, Rs. 339- b4-0, “on the security Jf the properties 


Sreedevi 


v. 


` Iet out to him on kanom. The defendant contended that the suit Veerarayane 


was a novel one, and that a k#nomdar could ngt maintain a suit to 
recover the money. The District Munsif Wold that a kanom, in the 
mortgage aspect of it, was a simple mortgage, and that a suit for 
the recovery of the kanom amount would lie. On appeal the District 
J udge relied on the observation of Muthuswami Atyar, J., in 15 M. 
866, and confirmed the decision of the Djstrict Munsif. Hence 
the appeal. 


- P, R. Sundara Aiyar for appellant. 


Appu Nedungadi for C. Sankaran Nair for roapdnđoti, 


The Court delivered the following 


JUDGMENT :—In the instrument sued upon there is no 
covenant to pay—nor was there any evidence that a promise to pay 
was one of the incidents of a.“ kanom” according to usage. It has 
been uniformly held that a “ kanom ” in the mortgage aspect of it 
is a usufructuary mortgage, and except an observation of the late 
Muthuswami Aiyar, J., in Ramunnt v. Brahma Dattan, I. L. R., 15 
M. 369, thatit is both a simple and a usufructuary mortgage, ibere 

` is no authority in support of the view that it is a simple mortgage, 
nor do we see anything in the character of the transaction or ite 
incidents to make it a simple mortgage. 


We are, therefore, unable to hold that it isso. In this view, 
the present suit for the recovery of the money*and sale of the 
mortgaged property in default of payment was unsustainable. 


We must, therefore, reverse the decrees of both the- Courts 
below and dismiss the plaintiff’s suit without costs, as the point ° 


is a novel one. 


< 
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YachendMilu 
Varu 
v 
Narayana- 
gami Chetty. 


e 
e 


`- IN THE- ag CQURT OF JUDICATURE -AT. MADRAS. 


; . 
'. Present :—Q*& Arthur Collins, Ki, Chief Justice, and Mr. Justice 
Benson. 7 ar 


i o e` ° oi 

Yachendrulu Varu ` ` ... Appellant * (Plaintif), - 
` m 4 "Ue 7 Lot : 
Narayanasami Chetty ... ... Respondent (Defendant). 


Malicious prosecution—Suit for damages—“ Malice,” what? 

Where a complainant states completely and truly the facts which form the basis 
of his complaint, the fact that he misconceived the nature and estent of the crime 
committed by the accused, will not make the complaint other than bond, fide, and the 
complainant will not, ifan action for malicious prosecution, be liable to pay damages 
to the accused? * 


-° =~ Appeal from the decree of the Subordinate Judge’s Court of 


Nellore in O. S. No. 59 of 1896. 


The plaintiff brought this suit to recover damages for malicious 
prosecution. The material facts of the case are these: The plaintiff. 
is ope of the younger-brothers of the Rajah of Venkatagiri. The 
defendant is the Dewan of the Rajah. The defendant having been 
invited by Venkatakrishna, another brother of tho Rajah, went to 
witness the Dasara sports to the bungalow of the said Rajah Venkata- 
krishna. He wentin and took his seat along with some others who. 
were already there. One Ramudu, aservant of the plaintiff, came 
in and asked the defendant to vacate his seat, and said that, if he 
did not so vacate the seat immediately, he would be severely dealt 
with. Subsequently two others came in and similarly addressed the 
defendant ‘in an Mnsulting way, andone of them shook the chair in - 
which the defendant was sitting in a violent manner. The defend- 
ant then vacated the.seat with the object of seeing Rajah Venka. ' 
takrishna and complaining to him of the insolence of the 
servants. At that moment the plaintiff cried to the. two persons. 
abovementioned to shove the defendant out. On these facts the 
defendant filed a complaint before the Magistrate, saying that all 
this was done at the instigation of the plaintiff, and praying that 
security for good behaviour might be taken from the plaintiff, 
The Magistrate inquired into the complaint, held the case not proved 
and discharged the plaintiff under S. 253 of the Code of Criminal 


— eee 
' *A, No. 116 of 1898, 29th November 1898, 
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6 
Procedure.. The plaintiff then brought bhis guit for damages, Yachendralu 


alleging that the charges bréught against hinf Wy the defendant 


Varn 


1 De 


were false, reckless and malicious, and made without reasonable or a arayana“ 


probable causes The Subowlinate’ Judge fgund that the charges 


were substantially true and were not made without reasonable or 
probable cause. He therefore djsmissed the Plaintiff's suit. Against 
this decision the plaintiff appealed. 


C. Ramachandra Rao Saheb for appellant. 

E. B. Powell gid S. Subrabmania Aigar for respondent. 

The Court delivered the following ` i K l 
JUDGMENT :—The Sub-Judge has found tha al? the facts 


were truly stated by the defendant in his complaint to the Magistrate, 


‘and also that he had reasonable and probable cause for believing 


that the assault on him was instigated by the present plaintiff.. 


We have gone into the evidence at length, and we are obliged to 
arrive at the same conclusion. It is justified by the evidence, by 
the conduct of the defendant in at once informing the Police Inspec- 


tor and in writing to complain to his friend Venkatakrishna at, 


whose invitation he went to the sports, by the conduct of the latter, 
and by the surrounding circumstances and probabilities of the case, 


It is, however, contended that even on this finding damages 
should have been given, because,the defendant in his complaint 
alleged that the offences of abetment of house-trespass and defa- 
mation, as well as abetment of assault, insult and criminal intimida- 

tion had been committed, and also prayed that security might be 
` taken from the plaintiff to be of good behaviour. 


We are unable to accept this contention. If the defendant, 


without stating the facts at all, or without stating them truly, had 
alleged that the plaintiff had been guilty of abetment, of houses 
trespass and defamation, dnd had done acts which rendered him 
- Hable in law to be required to give security to be of good behaviour, 
and if the defendant had then failed to prove that acts had been 
done to justify such allegations, it might be that he wouid be liable 
in damages; but in the present case he stated the facts truly and 


erred merely in supposing that the facts so stated constituted ' 


offences under certain sections of the Indian Penal Code, which 


mi C hettye 


Varu 


) 
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fachendrula they dia not, intuit “amount to and i in supposing that the facts 


v. 
Narayana- 
ami Chetty. 


would justify thé M&gistrate in requiring the plaintiff to give security 
to be of good behaviour. The mistake of the defendant m asking 
for the one remedy ingtead of the other is not ‘sufficient to render 
him, liable to be cast in damages, especially when it appears that 
the Magistrate took ne action on this part of the complaint, and no 
injury was thereby caused to the plaintiff. We do not think that 
~ there is any ground for: holding that the defendant was actuated 
iby any motive other thap an honest desire to bring the offenders 
to justice, and. to maintain his own position and independence in 
the face of unwarranted insults and assaults. We concur in the 
findings of the Sub-Sudge and dismiss the appeal with costs. 

{ fee e Tg ' 
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3N THE HIGH COURT ‘OF JUDICATDRE 1. MADRAS. 
l FULL BENCH. 


Prosent :—Mr. Justice Shephard, Mr. Justice Subrebmenia 
Aiyar, and Mr, Justice Davies. P 


Muthuraman Chettiar... ua Appellant * (4th Defendant), 


Vs 


Sundra Kumura Ettappa Sami...” 1. Respondents (Plaintif 
and others f ang Defendants 1 to 3). 


Civil Procedure Code, Ss. 244, 266, cl. (2) Annuity to a maş and his heirs—Mainten- Muthuraman 
ance—Attachment—Transfer of Property Act, S. 99—Mortgage of amity « Suit upon savings 
mortgage—Money-decree—Sale in Execution—Suit to redeem. Bandara 
An annuity to a man and his heirs, though expressed to be payable for mainten- Tash ale 
ance, does not fall within the terms of clause (2), S. 266 of the Code of Oivil Pro- Sami, 


cedure, and may be attached and put up for sale in exccntion of a money-decree. 


A sale of mortgaged properties by tho mortgagee in exeontion of a money-decree 
is contrary to the provisions of S. 99 of the Transfer of Property Act, and does not 
interfere with the right of redemption possessed by persons not parties to tha suit; 
and this, although the money-decree was passed in a suit upon the mortgage in 
which a deoree for sale might properly have been made. 


A gon in a Mitakshara family is not bound by a sale in defiance of S, 99, Transfer 
of Property Act [although he would be bound by a sale in execution of a proper 
mortgage-decree against the father]. 


Persons who were not parties to the money-deoree in execution of which the 
mortgaged properties were brought to sale, need not aud cannot institute proceed- 
ings under S. 244 of the Civil Procedure Code in order to question the sale but may 
file a regular suit for redemption of their share of the mortaggd property. 


Second appeal from the decree of the District Court of Tin- 
nevelly in A. S. No. 301 of 1896 affirming the decree of the Court 
of District Munsif of Satur in O. S. No. 836 of 1895. = 


The facts necessary for the purposes of this saad appear 
from the judgment. 


C. Ramachandra Rao Saheb, V. Bhashyam Aiyangar and 
T. Rangaramanujachariar for appellant. 


C. R. Pattabhirama Aiyar and R. Kuppusami Aiyar for Ist 
respondent. 








+ S, A. No. 82 of 1898, 14th February 1899. 
A 
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e 
Matiren Their Lordshgps delivered the Following ' 
atuar 
v JUDGM BAN E T A Aisar, J—Muthu Vencata- 
Sundara 


Kumura Chala Maniagar, who was about’ the year 1816—48 the Zemindar 
re of Vadimittah in theTinnevelly Distict, and the *plaintifi’s great- 
grandfather Sundaravala “Kumarasami Maniagar were undivided 
sapindas, The brotlfers of the Zemindar sued in the Tianevelly 
District Court apparently for the partition of the zemindari and 
~a. other properties. By the decree, passed by that Court, Sundara- 
vala Kumarasami was held entitled to a moiety of the estate. Tho 
Zeminday appealed against the decree to the Sadr Court in A. S. 
No. 20 of 1846. But pending the appeal he and Sundaravala 
Kumarasgmi, enter ed, on the 12th December 1848, into a razinama 
e adjusting “their disputes. By the rag it was provided that 
~ Sundaravala.Kumarasami having renounced the right which the 
decree under appeal gave him, he and his heirs were (i) to enjoy 
some lands, situated in the zemindari as his own farm, subject 
to the payment to the Zemindar of a quit-rent of Rs. 50; (ii) to 
receive one-third of the net income of certain pannai lands in 
: the possession of the Zemindar; and (iii) to receive annually for 
“maintenance, out of the rents payable to the Zemindar by the 
raiyats of certain specified villages of the zemindari, Rs. 959 (1,000 
minus 50, the abovementioned quit-rent). The razi has ever since 
been acted upon. In 1878 the plaintiff’s paternal grandmother, 
his father and the mother and guardian of his uncle, then a 
minor, executed a bond for moneys, due by them, mortgaging 
the right to the Rs. 950 payable annually under the said razi. 
Some of the instalments of the debt due under the bond having 
fallen into arrears, original suit No. 15 of 1889, on the file of 
thé Court of the District Munsif of Srivilliputtur, was instituted 
efor the recovery of the amount in arrear and a decree was passed 
for Rs. 790, ‘with a provision to the effect that the right to the 
allowance under the razi should be liable to be proceeded againsi 
for the amount. The right to receive Rs. 670 out of the allowance 
(950 minus 280 stated to be payable to Vencatasami Maniagar, 
junior paternal uncle of the male judgment-debtors in the case) 
was in 1893 put up to sale and knocked down to the decree-holder. 

The sale was confirmed and a sale certificate was issued to him. 


The first point for determination is whether the right to the 
allowance was incapable of being sold by virtue of clause (Z) of 


¢ 
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plpiiramen the Hindu law agcestral property of the plaintiff (whẹ was born in 
4 ettar 


v. 


Sundara 
Kumura 
Ettappa - 


Mi 


„Sami. 


the beginning*of#1891) and his father, each of them possessed, at 
the date of the sale, equal interest in the right. So far as the father’s 
share goes the sale gannot, of course? be impeached by the plaintiff. 
But, notwithstanding that the debt for which the sale took place 
has not been shown*to be an immoral debt, the conclusion to be 
arrived at i in regard to the share of the plaintiff must, I think, be 
different. N ow, as already stated, there was, under the bond on 
which suit No. 15 of 1889 was brought, a mortgage of the right to 
the allowance. It inyolved an interest in inmoveable property, the 
allowance being one charged on the incomes of the villages men- 
tioned i in the razi. And the plaintiff, by his birth, became one of 
the persos entitled to redeem the mortgage. No doubt, if an order 


* absolute had been passed before the right to redeem came to be 
` vested in him jointly with’ others, the sale would have been binding 


on him in respect of his share. But the decree passed in 1889 was 
only a decree nist. It did not even give to the mortgagors, as it 
should have done, a fixed time within which they were to pay 
the decree amount. No application for an order absolute was 


‘made and uo order purporting to be ‘such passed in the case. 


Assuming that the order which directed the sale of the right 
to the allowance can properly be treated as an order absolute 
within the meaning of the provisicns of the Transfer of Property 
Act (see Siva Pershad Maity v. Nundo Lall Kar Mahapatra, 
I. L. R., 18 C., 139) still the order does not conclude the plaintiff 
from questioning what was due under it, inasmuch as he was in 
existence when iț was passed and could have been made a party 
to the proceeding, but was not. (Compare Rhambhat v. Lakshman 
Chintaman Mayalay, I. L. Ry 5 B., 630.) The plaintiff must 


a therefore, notwithstanding the sale, be held to be entitled to redeem 


his right and interest in the subject of the mortgage on payment 
of his proportion of the debt. According to the admission of the 
purchaser (appellant) (paragraph ‘6 of the written statement) the 
plaintifi’s father was entitled to receive Rs. 430 out of the total 
amount of the allowance. The plaintiff should, therefore, in the 
absence of evidence to show that the amount payable to him and 
his father was larger, be taken to be entitled to receive Rs. 215 per 
annum. He sought, therefore, to have a decree- allowing him to 
‘redeem to that extent on payment of his portion of the. debt, that 
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is, 315 therdof, credit being given to him for hig share of the sum Muthuraman 


received by the purchaser from the Zemindar since the sale. I A 
would, therefore, substitute for the decree of the lower Courts a decree pandara 
to the effect just stated ang direct eak party to bear his costs Tttepřa 
throughout. . i 


Davies, J.—It is clear to my mind that the case has proceeded 
throughout upon the erroneous assumption that what was mort- 
gaged under Exhibit C in 1878 and, sold in the court-auction in 
execution of the decree upon that mortgage was a right to receive 
Rs. 670 every year for all time out of the annuity or maintenance 
allowance of Rs. 950 payable yearly to the plathtiff’s family under 
Exhibit E. A reference to the terms of the contract,Uxbtbit C, will, ° 
however, at once show that all that was mortgaged or pledged unde « on 
it was a right to receive a total sum of Rs. 800 with interest out 
of the said annuity. The sum of Rs. 800 was borrowed under 
Exhibit C, and it was stipulated that that sum should be repaid in 
five annual instalments, the Ist and 2nd instalments being Rs. 100 
each and the other three Rs. 200 each, and these several instalments š 
were charged upon the fund of Rs. 950 payable annually to the ° 
plaintifs family. The lien or charge thus extended only to the 
total sum of Rs. 800 plus the interest accruing thereon. The time’ 
for repayment of this money expired on the 30th of December 1883, 
but the debt was evidently not fully discharged by them, for in 1889 
the suit (Exhibit A) was brought for the recovery of Rs. 790 still 
remaining due under the bond C, and a decree was given for that 
sum with a declaration that the sum of Rs. 800 hypothecated in the 
bond was liable for the amount of the decree. The right to collect 
the annuity of Rs. 950, or any part of it every year, is naturally not 
given by that decree, because no such right had been pledged. Ine 
execution of that decree the application, Exhibit B, was made for a 
sale proclamation in respect of the “right to receive Rs. 670 out 
of the total of Rs. 950 a year less Rs. 280 payable to Venkatasami 
Maniagar Avergal, junior paternal uncle of the defendants, which 
the defendants are entitled to receive from generation to generation 
under the terms of ” Exhibit E, and it is here that the error has crept 
in, if the words I have quoted are to be taken as meaning the right 
to receive annually Rs.:670 out-of the annual allowance of Rs..950. 
But if the words “a year ” only relate to the Rs, 950 and not tọ the 


' 
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e 


Muthuraman Rs. 670 also, theytrue interpretation will be that the Hs. 670 was a 


Chettiar 
v. 
Sundara 
Kumara 
Ettappa 
Sami. 


lump sum payable once for all out of a particular fund, that is, the 
annual allowance of Rs. 950. ‘But any doubt upon the subject is 
cleared up by the esale certificate Which plainly shows that the 
words ‘every year’ used therein govern only the annuity, the fund 
out of which the lunfp sum of Re 670 is to be recoverable and do 
not refer to the Rs. 670. There is no doubt therefore, on the 
construction of the various documents referred to, that all that was 
sold was the right togreceive a total sum of Rs. 670 chargeable 
upon a certain fund. That this was so is also proved by the amount 
fetched at the sale. The decree-holder himself bought in the right 
for Rs. 1,200, the*reason for his paying more than Rs. 670 being 
that the attua? amount due under the decree had reached the sum 


< of the Rs. 1,190 on the date of the sale. Ifthe right to receive Rs. 


670 annually for all time out of a well-secured fund had been sold, 
it would have been worth many years’ purchase, and the fact that it 
did not fetch more than a small fraction of its true value is proof 
positive that such a right was never sold in the contemplation of 
any*of the parties to the decree or the sale. The further fact that 
* under the decree the right to receive a total sum of Rs. 800 was all 
that was motgaged and was all that could be sold is another plain 
indication that nothing more was sold. It would indeed be prepos- 
terous to suppose that in order. to discharge the decree debt of 
Rs. 790 the right to receive a secured sum of Rs. 670 per annum 
for all future time would have been put up for sale. I have there- 
fore no hesitation in finding that all the defendant bought was the 
right to receive ælump sum of Rs. 670, and that being the case, I 
must find that the suit of the Plaintiff i is founded in misconception. 
Hoe wants a declaration that the sale is not binding upon him and 


e for the recovery of the Rs. 670 which the 4th defendant has re- 


ceived on his purchase. In the view I take of what the sale really 
was, no question as to its illegality or invalidity can be raised by 
the plaintiff. His family contracted a debt of Rs. 800, for the re- 
payment of which they pledged their family allowance to that extent, 
many years before the plaintiff was born or thought of, and it is not 
open to the plaintiff in any way to object to what his ancestors were 
capable ofdoing. The plaintiff cannot, therefore, have a declaration 
that the sale is not binding on him, nor can he get a decree for the 
recovery of the sum of Rs. 670 rightly received by the 4th defendant 
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who is entitlegl to keep it as being what he legally parchased in court Muthuraman 
sale, The only declarationswhich, in my opinion, the® plaintiff is en- ee 
titled to is declaration that under the sale in questioh which is sought Sandara, 
to be set aside nothing further % recoverable by,the purchaser or his Ettappa 
representatives. I would, therefore, set aside tho decrees of both the eam 
Courts below and grant the plaintiff a declaration to the effect 

above stated, and would further direct the parties to bear their own 

costs throughout. 


Subrahmania Aiyar and Davies, 3J.—I~ view of the difference 
of opinion between us, neither conclusion beigg in accordance with 
that of the lower Courts, we refer the appeal for the decision of 
another Judge or Judges as the Chief Justice may direct, Pa 


This second appeal having, therefore, been referred to thg 
Chief Justice, His Lordship made the following 


ORDER :—Under Rule 2 of the High Court I appoint Mr. Jus- 
tice Shephard to hear and decide the point in question. 


This second appeal coming on for re-hearing before their 
Lordships Mr. Justice Shephard, Mr. Justice Subrahmania Aivar, ’ 
and Mr. Justice Davies on Monday and Tuesday, the 28rd and 24th ° 

` January 1899, and the case having stood over for consideration till 
this day, the Court delivered the following 


JUDGMENTS :—Shephard, J.—In 1889 the plaintiff’s father 
was indebted to a certain Chetty in respect of a bond under which 
money was payable by annual instalments “ out of the Rs. 950 which 
we (the executants) annually receive from generation to generation 
- under the razinama, &c.” A question is raised as tô the construction 
of this bond as to the nature and extent of the security which it 
created. In May, 1889, a decree was obtained on this bond against 
the plaintiff's father. A second question arises upon the construc- 
tion of this decree. In 1894 application was made for the issue of 
a proclamation of sale and a question has been raised as to the 
meaning of the words used by way of description of the property 
tobe sold. A sale ensued and the certificate given to the purchaser 
who was the decree-holder is another document, as to the construc- 
tion of which doubts have been raised. 


A careful translation of the two last-mentioned documents 
having been made, I believe we are agreed that the intention was 
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Muthuraman to effect a sale Cutright of the judgment, debtor’s right to receive 


Chettiar 
v. 
Sundara 
Kumura 
Ettapa 
Sami, 


the annuity méhtioned in the bond. "Thad is to say, in satisfaction of 
a claim not excedding Rs. 1,200, it was intended to sell an annuity, 
the capital value of which could herdly be lesythan Rs: 10,000. 
Ï suppose it did not oceer to the District Munsif or the Pleaders 
who represented the judgment-dektor that this sacrifice of property 
could be avoided by the simple expedient of appointing a receiver, 
and that it did not occur to the officer who conducted the sale to 

djourn it and report matters to the District Munsif before knock- 


‘ing down the property to the decree-holder at the absurd price of 


Rs. 1 ,200. The case is a striking instance of the manner in whioh, 
in consequence of tarelessness in the conduct of proceedings after 
decree, “the” property of judgment-debtors is sacrificed. Several 
points were raised on behalf of the plaintiff. In particular it was 
urged that as he was in existence before the application for sale 
was made he ought to have been made a party, or had notice of it 
and could not otherwise be prejudicially affected by the sale. Assum- 
ing that the decree directed a sale of the annuity, I do not think 
the plaintiff, as son of the judgment-debtor, born after the date of 
the decree, but before the sale, could question the sale. As at 
present advised I see no reason to alter the opinion expressed by . 
me in Ramasamayyan v. Virasami Ayyar, I. L. R., 21 M., 222 ;° 
but here the facts are stronger, because before the birth of the 
son the mortgage had been executed for,a pre-existing debt and 
ex hypothesi a decree for sale had been passed. Under these 
circumstances, I think it is impossible to hold that any right of 
redemption is left to the plaintiff. The question remains whether ` 
in reality there Was a decree for sale, and whether if there was 
no such decree the actual safe has any efficacy as against the 


plaintiff. There have certainly been instances in which decrees, 


somewhat similar to the present in language, have been treated as 
decrees for sale. It may have been right at a time when the pro- 
visions of the Transfer of Property Act were novel and unfamiliar 
to the Courts to put an indulgent construction on their decrees. 
But the decree in the present case was made as late as May 1889, 
and the wording of it is singularly defective if the intention of 
the Court was that a sale of the annuity should take place. The’ 
elements which are requisite to make a proper decree for sale at the 
suit of a mortgagee are wholly wanting. ‘There is not a word about 
sale in the decree, no time for payment is given, and even the desig-" 


? 
a Pa 
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nation of the)property is obsoare, The decree rather resembles a Muthuraman 
decree declaring a charge.e I see nò reason for putting on it an pce 
interpretation favourable to the party whose busittess it was to see Srndara 
. that he got a projłer decree. ® A Ettappa 
7 °. Sami. 

From the petition, in pursuance of which the proclamation was ` 
issued, it does not appear whether the property sold hed been 
attached or not. But the proclamation itself refers to the attach- 
ment. It was attached property that was advertised forsale. This y” 
is consistent with the view that the decree was not treated as a 
decree for sale. The case thus being one of attached property sold 

at the instance of the mortgagee in execution ofẹ money-decree is 
clearly within the mischief at which Section 99 of thes Transfer of 
Property Act was aimed. It may be that the deed of hypotheca- * 
tion and the plaint would have justified a decree for sale. That, I 
think, is is unnecessary to consider. It appears to me that the 
conditions under which according to S. 99 the sale of mortgaged 
property is permissible arc not satisfied, unless there is a decree for 
sale, and that in the absence of such decree the sale is prohibited 
(Chundra Nath Dey v. Burroda Shoondury Ghose, I. L. R., 22 C., , i 
814). It follows that she saleof October 1893 was made in con- 
travention of the law. It is argued that any such objection ought 
to have been raised as a question relating to the execution of 
the decree and could not be made the subject of a separate suit. 
The object of the section, no doubt, was to prevent the confusion 
and uncertainty which arose in cases in which mortgaged property 
was put up for sale by the mortgagee in execution of a decree 
for money. The cases reported before the Act’ came inte force 
shew what complications could arte in cases in which there were 
several mortgages of the, same property, or the property was 
sold at execution sales more than once. The Courts were not 
agreed as to the position of the purchaser as against incum- 
brancers subsequent to the one who had caused the property to be 
sold (see cases collected in Macpherson on Mortgages, p. 482, and 
see Commissioners’ report, page 35, and Introduction to the Act in 
Stokes’ Anglo-Indian Codes, Substantive Law). Moreover, the prac- 
tice of selling mortgaged property otherwise than under a mortgage- 
decree was open to the objection that it deprived the mortgagor 
of his rightful privileges regarding the equity of redemption 

B 
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:Mathuraman (Martand v. Ditondo+I. L. R., 22 By 628). The rdmedy devised 


Chettiar 
v. 
Sundara 
.Kumura 
.Ettappa 

Sami 


as 


by the Topislaeare was to moi on the mortgagee bringing a mort- 
gage suit, in which all persons ‘interested in the property should be 
„Joined, as a conditign precedent to ùny sale by tthe Court of the - 


a "mortgaged property. Such being the purpose of the Legislature, I 


think itis clear that? although a sale in contravention of the section 
is not absolutely void for all purposes, it is at least void against all 
persons who were not parties to the suit in which the decreé for 
money was obtained. Jt was*for their benefit as much as for that of 
the morfgagor himself that the section was enacted and they could not 
be prejudiced by any waiver on his part. In several cases decided 
in this Court it has been considered that the section has the effect of 
invalidating asale as against persons, who, while not parties to the 
* ‘decree, would otherwise be bound by it (Sathuvayyan v, Muthusamt, 
I. L. R., 12 M., 325 ; Durgayya v. Anantha, Ib. 14M., 74; Vigneswara 
v. Bapayya, Ib. 16 M., 436). In those cases no reference is made 
to 5. 244 of the Civil Procedure Code; but in a more recent 
Bombay case, where that section must have been present to the 
mirid of the Court, it was also held that the plaintiff, a member of 


` the mortgagor’s family bound by the decree obtained against the 


manager, was, notwithstanding the sale of the property and pur- 
chase by the mortgagee, entitled to assert his right of redemption 
(Martand v, Dhondo, I. L. R., 22 B., 624). According to the judg- 
ment of Farran, C. J., it would be correct to say that the effect of 
the section was to preserve’ the right of redemption to a person, 
circumstanced as the plaintiff was in that case, in the same way as it 
is preserved to aeperson interested in the equity of redemption who 
is not made party to a suit in other respects properly instituted under 


8. 67 of the Transfer of Property Act, and is not, as the member of 
* a Hindu family, bound by the decree made against the father or 


manager. The rights of the Hindu debtor’s son may be concluded 
by a proper mortgage-decree and sale thereunder, or, if there is no 
mortgage, by a decree for money and sale of the attached property, 
but they are not affected by a sale brought about in defiance of S. 99. 
In this view of the law it seems clear that it cannot rightly be said 
that the present suit is barred by the provisions of S. 244 of the Code. 


To hold that the plaintiff is precluded from bringing a suit 
because his father might have taken the objection in the course of 


se 
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the neg of the decree ‘owd be to defeat pne of the main Muthuraman 


objects of S. 99, and it is not explained how, in the cigcumstances of Mottiar 
this case, it would hare been legally poms fœ the plaintiff to Sepdera 
intervene. - ‘ e Ettappa 

7 ' . Bami.. 


For these reasons, I think the appeał mee be allowed except 
to the extent of the plaintiff’s share. I agreg to the terms of the 
decree proposed by Mr. Justice Subrahmania Aiyar. 


Subrahmania Aiyar, J.—Nothing ‘put forward on behalf of y” 
the appellant at the second argument in tlfis case has led me to 
change the view that the suit fails even wtth regard to the Ist 
respondent’s share of the annuity. As to that share, though what 
was utged on behalf of the appellant convinces ine that+the*reasons 
given in my former judgment for the conclusion that the said res, ° 
pondent is entitled to redeem the share ara not sustainable, yet the ` 
conclusion itself is sustainable for the reasons stated in the judg- 
ment of my learned colleague, Shephard, J. Iagree, therefore, that 
the appeal be allowed and the suit dismissed except as to the Ist 
respondent’s share, and that as to that share the respondent should 
have a decree for redemption on the terms stated in my previous , 
judgment, the costs being borne by each party throughout. 


Time for redemption will be six months from this date. , 


- Davies, J—At the re-hearing of this appeal, amended and 
correct translations of the application for sale and the sale certifi- 
cate were put in, and:from these it is clear that what was actually 
sold (however irregularly) was the annually recurring right to 
receive Rs. 670. My former judgment must therefore be cancelled, 
and I now concur in the conclusion ®f my learned colleagues. 


The time for redemption should be on the day three months e 
from date of our judgment. 
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IN THE HIGH COURT OF JUDICATURE saa (esse ncaa 


e : 
Present :—Mr. Justice Subrahmanfa Aiyar and Mr. Justice 


Moore. f s 
e : , 
Appammanayuralu and others . Appellants * (Defendants) 
° . 
e v. 
Ramanna sis T ... Respondent (Plaintif). 
Appamma- Evidence—Unregistered r@ceipt, admissibility of, in proof of discharge—Secondary 
nayuralu, evidence of,payment. e 
Ve ' 
Ramanna., 


Even though a recajpt may have the effect in law of extinguishing a mortgage, 
it is primagily gly evidence of payment and nced not be registered in order to be 
admissible in evidence. 
= a Where a document purporting to oxtinguish a mortgage is, for want of regis- 
tration, inadmissible as proof cf such extinguishment, it is still admissible as evi- 
dence of payment. 


Oral evidence may be adduced in proof of payment though a receipt alleged to 
have been given for it is not produced in Court. 


. ‘Second appeal from the decree of the District Court of Vizaga- 
patam in A. S. No. 347 of 1895, reversing the decree of the District 
Munsif’s Court of Rajahmundry in O. S. 390 of 1894. 


In 1888 two persons, Veerarajulu and Varahalu mortgaged two 
items of property to the plaintiff under two mortgage deeds, one 
for Rs, 1,500 and the other for Rs. 200. Each of the mortga- 
gors had a moiety in each of the two items of lands. In 1889 
Veerarajulu sold «half of his moiety to the plaintiff and Varahalu 
mortgaged half of his share tg the plaintiff. Plaintiff, huwever, 
vetained the other half of Varahalu as security for the balance still 

*due on the mortgages of 1888. The balance amounted to about 
Rs. 1,000. The plaintifi’s case is that the defendant agreed to pay 
this Rs. 1,000 to plaintiff and took a conveyance of the other half of 
Veerarajulu and a mortgage of the remaining share of Varahalu. 
Thus the plaintif and the defendant each possessed one-half of 
Veerarajulu’s share and had a mortgage of one-half of Varahalu’s 
share. The plaintiff alleging that the defendant had not paid to 
him the sum of Rs. 1,000 due on the mortgages of 1888, brought 





# 5. A. No. 1111 of 1897. 3rd March 1899. 
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this suit to rpcover with mesne profits the one-half of the lands of Appamma- 
which the defendant had tgken ‘possession without paying the money "7372!" 
due. The defence was that the money due on the fhortgages of 1888 Ramanna. 
had been dischagged and that the plaintiff could not maintain a 

suit to recover the lands. In proof of ghe plea of discharge the 
defendant filed a receipt, Exhibit VI, and was also prepared to let 

in oral evidence of payment. The District Munsif thought that 

Exhibit VI was inadmissible for want of registration and that no 

oral evidence could be admitted to prove the contents of the doo , 
ment. However, on an examination of the conduct of the parties 

and the other circumstances in the case he was of opinion that the 
mortgages of 1888 had been satisfied and that aall events he could 

only sue for the money and not for possession of the” ånds. The . ° 
plaintiff appealed, The District Judge decided that in the absence - - 

of any evidence to prove payment he should hold that discharge 

was not proved and that since the defendant has failed to perform 

* his part of the. contract and pay Rs.*1,000 to plaintiff, he (the 

plaintiff) was entitled to recover the lands which were put in pos- 

session of the defendant only in consideration of his undertaking to - . 
pay Rs. 1,000 to plaintiff. .Hence this appeal by the defendant,* 

mainly on the ground that the Courts below were wrong in reject- 

ing evidence of payment. 


N. Subrahmaniam and Joseph" Satya Nadar for 2nd and 8rd 
appellants. 


C. R. Pattabhirama Aiyar for respondent. 


The Court delivered the following 2; ë 


JUDGMENT :—The question % whether the payment evidenced 
by the receipt, Exhibit VI, is true. The lower Courts were clearly ing 
error in (holding thatthe Exhibit was not receivable in evidence of 
the payment therein recited. The instrument does not in our opinion 
purport_to extinguish the mortgage right. Even if it did, the docu- 
ment is receivable as evidence of the payment and oral evidence 
also was of course admissible. The lower Courts, however, refused 
to receive oral evidence. The refusal to admit the evidence on the 
point clearly affected the decision of the case in the lower appellate 
Court which proceeds entirely upon the absence of any evidence in 
support of the payment pleaded. We must, therefore, set aside the 
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Appamma. decree of both the Counts and remand the suit for disposal accord- 


acs ihg to law. ° SA, 
Ramanna, a 
The costs of this appeal and the costs in the lower appellate 
Court will abide and €olloy the resulf ° 
. ® 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
Present :—Mr. Justice Shephard and Mr. Justice Benson. 


N 


Govindan Nair : ... Appellant* (1st Defendant) 
Respondents 
; ° (Plaintif and Defendants 
g Cheguli Achan and others... 2 and 3 and Plaintif’s 
$ : . represetative). 


ve Practice—Reversal of judgment by the appellate court—Reasons for the decision. 
A court of appeal cannot reverse the judgment of the lower court on mere 


Oherat suspicion of its incorrectness, without positively satisfying itself that the decision 
is wrong. ' 


Second appeal from the decree of the Subordinate Judge’s 
„Court of South Malabar at Calicut in A. S. No, 869 of 1896, 
reversing the decree of the Court of the District Munsif of Chow- 
ghat in O. S. No. 510 of 1895. 


' This was a suit to declare that a kanom deed alleged to have 
been executed by plaintiff and defendants 2 and 3 in favour of the Ist 
defendant on the 12th June 1894 was a forgery and was not bind- 
ing upon the plaintiff. The Ist defendant contended that the deed 
was genuine and the other two defendants supported his case. The 
only issue in the case was whether the document was executed by ~ 
the plaintiff. The District Munsif held that the deed was genuine 

“nd dismissed the plaintift’s suit. The District Judge on appeal 
recited the various suspicious circumstances in the case and thus 
wound up his judgment: “On the whole I am of opinion that there . 
are circumstances which raise great suspicion in this case and that 
the plaintiff is entitled to the declaration sued for. This appeal 
is therefore allowed with costs.” Hence this second appeal. 


P. R. Sundara Aiyar for appellant. 
P. K. Nambyar and T. JMI. Appu Nedungadi for 4th respondent. ` 





# S. A. No. 1459 of 1897 è 2 th March 1899, . 
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“The Cdurs made the following “Govindan 
Nair 
ORDER:—The judgment is not sufficiently Seitik Before 6.7 ui 


the Subordinate Judge as an a pppellate court could reverse the deci- Achan. 
sion of the District Munsif, he was Bound to satisfy himself that that 

decision was wrong. It was not enough for him to think that there 

were circumstances raising suspicion. * Not only was tlfe onus of 

proof on the plaintiff, but there was a decision against him. 


As the Subordinate Judge has not arrjved at a distinct finding 
wo must ask the present Subordinate Judge fo find clearly whether 
the document is a forgery. 

J 
The finding should be submitted within one manhe from the 


date of. receipt of this order and seven days will be allowed for e 
filing objections after the findiug has been posted up in this Court, 


[In compliance with the above order, the Subordinate Judge 
submitted his finding to the effect that the document was a forgery. | 
Thereupon the Court delivered. 


JUDGMENT:—We accept the finding and dismiss the appeal, 
with costs. 





_ IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. 


Krishnaswami Konan wwe Appellant * (Defendant) 


Ramaswami Aiyar ... * aue ... Respondent (Platntif’). e 


Hindu Law—Personal debt of the father—Decree—Execution against divided son— Krishna- 
swami Konan 


Son’s liability. : my 
Under the Hindu Law, a decree obtained against the father cannot be executed Ramaswami 
against property in the hands of a divided son, unless it can be proved that the par- Aiyar. 
tition was made with a view to defraud or delay the creditors. : 
Second appeal from the District Court of Trichinopoly in 
A. S. No. 21 of 1896, reversing the decision of the District Munsif 
of Srirangam in.O. S. No. 151 of 1895. 


* 5, A. No, 825 of 1898. 27th February 1899, 
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`- Krishna- In the yosi £891 the plaintif’s father sasuke td the plaintiff 
swami Konan 

v. a document putporting. to be a partition deed by which it was 
Ramaswami 


Aiyar Provided that the plaintiff was to take the whole of the property 
and pay the debts, a Wst of whigh was“inserted in the deed. Subse- 
quently, the defendant braughit a suit for the recovery of a debt not 
mentioned in the lis? of debts ine the partition deed, obtained a 
decree and sought to execute it against a house in the possession 
of the son. The plaintiff put in a petition stating that the house 

d fallen to his share gn partition and that the decree against his 
father cauld not be executed against his property. This petition 
was rejected. Hence this suit for a declaration that the house was 
his pr operty, and that it was not liable to be attached and sold in 

. execution of thè defendant’s decree. The defendant pleaded that 
‘the partition was fraudulent and the property in the hands of the 
son was liable for the father’s debt, 


The District Munsif found that the partition was true and bona 
Jide, that the son was liable for the debt of the father and that the 
deed, whether viewed as a partition deed or as a deed of gift could 
-not avail against a creditor who was in no way party to the trans- 
action. He, therefore, refused to make the declaration asked for by 
the plaintiff. On appeal the District Judge held that the property 
in the hands of a divided son could not be made liable for a money- 
decree against the father and that even supposing that the docu- 
ment was a deed of gift and the son was liable under S. 128 of the 
Transfer of Property Act, the liability could be enforced only by a 
suit against the son and not in execution of the decree against the 
father.* He, therétore, reversed the decree of the lower Court and 
declared that the decree could net be executed against the property’ 
gin-his hands. Hence this second appeal. 


T. Rangachariar for appellant. 
T, V. Seshagiri Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The principle upon which the son cannot 
object to ancestral property being seized in execution for an unse- 
curedfpersonalidebt of the father is that the father under the 
Hindu Law is entitled to sell on account of such debt the whole of 
the ancestral estate. ‘This necessarily implies that at the time the 
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property is doized it remains the undivided ‘estat8 of the father and acd 
_ the son. If ‘the estate were divided, the father cold not sell what’ y, oo 
did not fall to him in the dirinon: $ 


kemasdi 
Aiyar. 


Ergo—propérty taken by. the son in-partition cannot be seized 
on account of such unsecured porsonaf deb of the.father eten 
though the debt had been incurred befofe the partition. Of course 
if the partition had been made with a view to defraud or delay 
creditors it would be otherwise. But no such case is made ouj 
here. On this ground we confirm the decrée of the lower appellate 
Court and dismiss the second appeal with cofts. ° 
® 








IN THE HIGH COURT OF JUDICATURE AT MADRAS, >» 


Present :—Sir Arthur Collins, Kt., Chief Justice, and Mr. Justice 
Shephard. 


Machiraju wt sa ... Appellant * (Plaintif) 
UV. as . 
Simhachalam and others ... Respondents (Defendants). ` 


Hindu Law—Joint undivided family—Exclusion—Adverse possession—Burden of Machten 


proof—Exolusion, what amounts to. 
Simhachalam 


When a member of a joint undivided Hindu family is refased a share of the 
family property on the ground that he has been excluded from its enjoyment for 
more than the statutory period, the onus of proving exclusion is on him who sets 
it up and mere absence elsewhere is not sufficient proof of such exclusion, 


Second appeal from the decree of the District Court of Goda- 
vari in A. S. No. 270 of 1896, affirming the decree of the Court of 
the District Munsif of Narasapur in O. S. No. 899 of 1895. i 


, hi 2 é 
This was a suit for partition and for the recovery of a half 


share of the lands, houses, &c., situated in the village of Vundi and 
` Bhimavaram together with profits, past and future, and costs. The 
allegation in the plaint was that the plaintiff and Ist defendant 
were undivided brothers, that their property was joint though they 
were living away from each other for a long time, and that not- 
withstanding the constant demands of the plaintiff, the 1st defendant 
was evading division and delivery of a half share to the plaintiff, 


* 5. A. No, 1652 of 1897. llth November 1898, 
G 


. 
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Machine} The defendants o the other hand stated that they hafi long been 
Simhachalam divided, that some of the snit lands fell ip their share on partition, 
that the major pértion of them was their self-acquisition, that the 
plaintiff had been excluded from paréicipation of the profits of the 
family for 30 years “and ghat, " therefore, the suit was barred by 
limitation, ° ‘ i 


The District Munsif found that the two brothers had long 
revious to the date of suit divided the family properties, that all 
except a very small portion of fhe suit lands were the self-acquisition 
of the lst defendant @nd that the suit was barred by limitation, 
As to the question gf exclusion there was no clear evidence either ` 
way. But the District Munsif held that the onus was on the plaintiff 
e to prove that he was not excluded from participation in the profits 
“and that he had not discharged that onus. He, therefore, dismissed 
the plaintifi’s suit. On appeal, the District Judge without entering 
into the question of division or self-acquisition contented himself 
with saying that he agreed with the decision of the District Munsif 
on the question of the onus and that the plaintiff having failed to 
„prove non-exclusion from profits, the suit must be held to be barred 
by limitation. Hence this second appeal. 


V. C. Seshachariar for appellant. 
T. Y. Seshagiri Aiyar for 1st to 4th respondents. 


,The Court delivered the following 

JUDGMENT :—There appears to be no evidence on the defend- 
ants’ side of anyth#ng which can be called exclusion of the plaintiff. 
The Judge considers that the plaintiff must,in view of his long 
absence, prove his participation in the profits of the ancestral pro- 
erty. We do not think this islaw. The burden of proving the 
exclusion is on the person who alleges that fact and absence stand- 
ing by itself is, in our opinion, insuffcient. We must reverse the 
decree and remand the appeal. The appellant must have his costs 
of this appeal. 


Other costs will be dealt with in the revised decree. 
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` IN THE kon COURT or JUDICATURE*AT MADRAS. 


Pranit: :—Sir Arthut Collins, Kt., Chief Justice, and Mr. 
Justice Benson. 


. b z 
Muhamod roe ov wii i -s Appellant * (rd ° 
.- ` Defendant) 
Us s 
Ayyappan and others.., ws’ «ee Respondents (1 t08 , 
Plaintiffs and 2nd Defendanth 
Limitation Act, Art.11—Claim under S. 885, C. P. a i sult— Mnuiamod 


Period of limitation. 


v. 
Ayyappan. 
Where a claim under S. 335, C. P. C., has been disallowed by the, eck a regular 


suit to set aside the order and to establish the right of tho claimantsis governed by à 2 


Art. 11 of the Limitation Acz, and must be brought within one year from the date e . 
of the order. i 


Second appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Calicut in A. S. No. 407 of 1897 
modifying the decree of the Court of the District Munsif of Kutnad 
in O. S. No. 47 of 1896. ; : 


The facts of the case are shortly these. The plaint properties 
were jointly acquired by three persons, viz., the father of the 2nd 
defendant, the father of the 1st and 2nd plaintiffs and the husband 
of the 8rd plaintiff. The Ist defendant in this case brought a suit, 
O. S. No. 247 of 1889, against the 2nd defendant and obtained a 
clecreo, in execution of which the plaint properties were put up’ for 
sale and purchased by one Nurdin Kuti. This purchaser was 
put in possession of the properties, notwithstanding the’ objections 
of the present plaintiffs who claimed to be entitled to two-thirds of 
the properties. Thereupon the plaintiffs brought a suit, O. S. No, 
843 of 1893, against the said Nurdin Kuti, the auction-purchaser, 
to recover two-thirds of the properties purchased by him; and this 
suit was decreed in favour of the plaintiffs inthe Ist court, On 
appeal the District Judge held that the suit was really one for 
partition, that the 2nd defendant as co-parcener was a necessary 
party to the suit, and that it would not do to say that the Ist 
defendant who had by purchase in execution stepped into the shoes 
of the 2nd defendant sufficiently represented him for the purposes 





#8, A, No. 3238 of 1897. 13th December 1898, 


Muhamod 
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of that suit. Heytherafore, dismissed the plaintiffs’ edit, Against 


PEAR this decision the plaintiffs did not abpea}. They now ‘brought this 


suit for a declaration that the plaintiffs were entitled to two-thirds 
of the properties sold in execution of¢he decree iņ O. S. No. 247 of 
1889, and that the order disallowing the plaintiffs’ claim was invalid 
and for the recovery ef their two-thirds share together with mesne 
profits. ° 


The District Munsif dismissed this suit on two preliminary 


Drounds— ° 


(1) * This suit was res judicata, because if the suit, O. S. No. 848 
of 1893, was main@ainable, they ought to have appealed against 
the decistomof the District Judge that the suit was not maintainable 

.without impleading the 2nd defendant as a party to the suit for 
“partition ; and if the suit was really not maintainable in that form, 
it was their own fault that they didnot bring the suit in a sustain- 
able form ”. 


(2) “The suit was also barred by limitation, because the order 
passed by the executing court refusing to allow the plaintiffs’ claim 
‘was passed more than one year before the date of the present suit 
[Achuta v. Mammavu, I. L. R., 10 M., 8357; T. K. Ummatha v. 
T, K. Oheria Kunhamed, Ib. 4 M., 808; and Velayuthan v. Laksh- 
mana, Ib. 8 M., 506] ”. 


On appeal from this dismissal the District Judge reversed the 
District Munsif’s decision on both the points and remanded the case 
for disposal accordjng to law. On the first point, the Judge held 
there was no res judicata, because the previous suit, O. S. No. 348 
of 1893, was disposed of, not on tHe merits, but for a technical defect 
yp the frame of the suit. On the second point, he held that the 
summary order which was apparently under S. 335, O. P. O., related 
only to the right to the then possession of the properties, but could 
not affect a subsequent regular suit for possession [Sevu v. Muttu- 
sami, Ib. 10 M., 53]. f 


On remand the District Munsif decreed to the plaintiffs two- 
thirds of the properties and also mesne profits. On appeal the 
Subordinate Judge confirmed the decision with a slight modification 
as to mesno profits. Hence this second appeal. 


e 
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K. 7. rh runakara Menon for appellante  ° 
T. i. hav Nedungadt on Ist and 2nd respopdents. 


The Court dglivered the fellowing 


JUDGMENT :—We cannot agree wih the District Judge that 
tle present suit is on all fours with the pee df Sevu v. Muttusame, 
“I. L. R., 10 M., 58, on which he relies. 


The case of Achuta v. Mammavu, I. L. R., 10 M., 357, to which 
the District Munsif has referred is, howeve?, a clear authority for 
holding that the present suit is barred by Aft. 11 of Sch.°2 of the 
Indian Limitation Act. l A 


We must, therefore, set aside the decree of the lowef appellate 


Court and restore the original decree of the District Munsif with - 


throughout for appellant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 


Mutyala Naraiya .... ee, .,.. Appellant * (Plaintif) 
v. . 
Boda Seshaiya and another ... ... Respondents (Defendants). 
Limitation Act; Art. 23—Malicions prosecution—Suit for damages—Starting point of 
limitation—Acquittal—A pplication for revision— Order thereon. 


Under Art. 23 of the Schedule to the Limitation Act #suit for damages for 
malicious prosecution should be brought within one year from the date of acquittal; 
and when a revision petition is preferred and dismissed, there is no frenli starting 
point and limitation ‘will not commence afresh. 


Second appeal from the decree of the Sub-Judge’s Court of 
‘Coconada in A. S. No. 159 of 1897 reversing the decree of the Dis- 
trict Munsif of Peddapur in O. S. No. 241 of 1896. 


The plaintiff brought this suit to recover damages for mali- 
cious prosecution. The defendant inter alia contended that the suit 
was barred by limitation. The criminal prosecution terminated in 
the plaintifi’s favour on ane 2nd oi July 1895, and this suit was 
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filed on the 20th of July 1896. But soon after thd date of the 
acquittal a revision petition was filed, and it was ‘dismissed in 
September 18959 On the question of limitation it was contended 
for the plaintiff th at, though the prosecution terminated in plaintifi’s 
favour on the 2nd of J uly,1895, the matter became sub judice when 
the revision petition was filed, that,though “ the plaintiff was acquit- 
ted” on the 2nd of J uly, ‘tHe prosecution was otherwiso terminated” 
in September, that, therefore, under Art. 28 limitation began to run 
‘enly from September, end the suit was not barred. The Munsif 
decided in favour of the correctness of these contentions and gave 
damages to the extent of Rs. 100. On appeal, the Subordinate 
Judge ‘held that fhe clause “when the prosecution is otherwise 
terminated”? ir the 8rd column of Art. 23 referred to cases of re- 
opening of acquittals on appeals, but that an order on revision 
confirming the acquittal could hardly have been in the contem- 
plation of that clause since there wis no time fixed for filing revision 
and since it might be preferred even after the lapse of one year 
from acquittal. He, therefore, dismissed the plaintiff’s suit. Hence 
this second appeal. ` me 


. 1 
P. S. Sivaswami Aiyar for appellant. 
P. Anandacharlu for respondent’: 


The Court delivered the following ; 
JUDGMENT :—The Subordinate Judge’s view that limitation 


> began to run from the time the appellant was acquitted is, in our 


opinion, right. No appeal against that acquittal was preferred by 

a ~ . 
the Goternment, and it is, therefore, unnecessary to consider when 
limitation would have begun to #un if an appeal against the acquittal 


a bad been preferred. We cannot agree with the contention on 


behalf of the appellant that on this respondent moving the Dis- 
trict Magistrate to make a reference to the High Court with 
reference to the acquittal, the order acquitting the appellant had 
ceased to be final and the prosecution should be treated as one 
which had not been terminated within the meaning of Art. 28 of ` 
the Limitation Act. 


The second appeal fails and is dismissed with costs. 
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IN THE ther COURT OF JUDICATURE "AT MADRAS. 


Present: Sir Arthur Golins, K t, Chief J ustice, and Mr. Justice 
Benson. ' 
Naina Mahomed Rowthar ...* ... Betiti¢ner* (Plaintif) > 
v,» . 
Mahomed Husain Rowthar ... ° ... Respondent (Defewdant). 


Indian Stamp ActI of 1879, Ss. 5, 18 and 34—Promissory note—Foreign instrament— 
Stamp, want of—Admissibility in evidetice, 


Except as provided by Ss. 5 and 18 of the Stamp Ast, a foreign promissory notf 
need not be stamped and is admissible in evidence withogt being so stamped. 
Petition under §. 25 of Act IX of 1887 prayipg the High Court 
to revise the decree of the Court of the District Mnnsif-of Mannar- 
gudi in small cause suit No. 226 of 1898. 


This was a suit for Rs, 36-2-0 due on what purports to paa a 
hundi, dated the 24th January 4897, alleged to have been executed 
by the defendant to the plaintiff at Penang. The defendant admitted 
having executed the document but denied having received any 
money thereunder. It was also contended that the document.was 
not a hundi but a promissory note, and that it was inadmissible for 
want of stamp. The District Munsif found against the plea of ‘no 
consideration,’ but held that the document was really a promissory 
‘note, and not having been properly stamped was inadmissible in 
evidence under S. 34 of the Stamp Act. Hence this revision petition 
on the grounds that-the document was not a hundi or promissory 
note but a bond or contract in writing admissible in evidence on 
payment of the penalty prescribed by S. 34 of the Stamp Act, and 
that even if it were a promissory note, being a foreign instrument, it 
was admissible in evidence, notwithstanding the provisions of S. 34 
which applied only to inland instruments. 


T, Natesaiyar for petitioner. 
Respondent was not represented. 
The Court delivered the following 


JUDGMENT :—The instrument sued on is clearly a promissory 
note. It was executed out of British India, and under §.'11 of the 
Indian Stamp Act I of 1879 it must be deemed to be unstamped, 
inasmuch as the one-anna adhesive stamp on it was not cancelled. 


#0. B. P, No. 344 of 1898, 17th January 1899. 
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‘The District Munsif refused to receive the document in 
evidence on the ground that it was nob duly stamped, and could 


not be stamped on payment of ‘penalty, or be admitted in evidence _ . 


under S. 84 of- the Stgmp Act, &nd he, thesefore, dismissed 
the suit. 


We®think that the Nes “Munsif was in error in holding 
that S. 34 rendered the document inadmissible in evideice. That 
section only applies to an instrument which is “chargeable with 

uty,” but there is no” provision of law which requires a pro-note 
executed out of British India to be stamped before it is sued on or 
used in Court, o 


Sectiðn 5 df the Act requires every such pro-note to be stamped 
if it is “ accepted, or paid or presented for acceptance or payment, 
or endorsed, transferred or otherwise negotiated in British India,” 
and S. 18 requires the first holder i in British India to affix the 
proper stamp and cancel the same before he presents it for accept- 
ance or payment, or endorses, transfers or otherwise negotiates _ 
the Bame in British India, But in this case the holder has not done 
` any of those things, and consequently the obligation to stamp the 

pro-note has not arisen, and S. 84 is no bar to its admission as 
evidence. 


The same view of the law was lately taken in a very similar 
caso by Shephard, J., in C. R. P. No. 375 of 1897 (unreported, 
following the case of Grifin v. Weathereby, L. R. 3 Q. B. 758). 


We must, thesefore, set aside the decree of the District Munsif, 
and, as the District Munsif has found against the defendant’s plea 
that there was consideration for the note, we give judgment for 

plaintiff for the amount sued for with costs throughout. 
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IN THE HIGH COURT OF JUDICATURE "AT MADRAS. 


Present :—Mr. Justice ‘Subrahmania Aiyar end Mr. Justice 


Moore, i - @ ; ; ; 

Veera Pillai bebe, O "inp ... Appellant * (1st Plaintif) 
D ` - 

Poonnambala Pillai and others ... Respondents (Defendants). 


Exchange—Construction—Covenant—Condition pulps nein -Limitation Act, Art. ug Veera Pillai 
—Transfer of Property Act, S. 119. 


fi Poonnambala 
[Obiter : Per Subrahmania Aiyar, J.:—Where a pany to an exchange loses a Pillai. 
portion of the lands he got on exchange and seeks to avail gimself of the covenant 
implied by law under S. 119 of the Transfer of Property Act, he capnot yecover an 
equivalent portion of the lands he gave, but must set side the whôle transaction and . 
claim to be placed in the position in which he was before the exchange]. . ° 


Whore the parties to an oxchange of lands agreed. that “should any objection 
arise with reference thereto, sanienlons laud, should be given back ” 


Held, that the agreement constitated a covenant and not a provision-for re-entry 
on the happening of a condition subseqaent ; ; 


that, therefore, a suit for the recovery of equivalent land fell aider Art. 213 of 
the Limitation Act: eaeh Sie eich 


in A. S. No. 804 of 1897; reversing the decree of the Court of the 
District Munsif of Shiyali in-O: S, No. 244 of 1896. 


The facts so far as they are necessary for the purposes of this 
report are clear from the.judgment of Subrahmtnria Atyar ed. 


P. R. Sundara Atyar for appdllant. 


T, Narasimha Aiyangar for R. e for respon-° 
dents. 


The Court delivered thè following 


JUDGMENT :—Subrahmania Aiyar, J. :— The dispute i in this 
case relates partly to a portion of the land specified in schedule A 
and partly to some of the lands specified in schedule C annexed to 
the plaint. So far as the latter lands go, the finding of the District 
Judge is against the plaintiff (appellant) and being a finding of 





#§, A. 973 of 1898. 7th April 1899, 
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the District Judge is against the p]aintiff (appellant), and being a 


Poonnambala Suding of fact it gust be accepted. ° 


Pillai. 


As regards the land included ig schedule A, the case of the 
plaintiffs is that the land formérly belonged to them and was given 
to certain persons, througl{ whom the defendants claim, in exchange 
for land*received by the plaintiffs from those persons; that subse- 
quently in April 1884, the plaintiffs, Were evicted, from about 75 
Kulies of what they had got jn the exchange, by parties who were 
shewn to possess a paramount title thereto; and that the plaintiffs 
are therefore entitle? to recover an equal extent out of the land 
mentioned in the sehedule A in question. 


This laintwas not, as suggested in the course of the argument 
Before us on behalf of-the plaintiff, based on the condition which, 
in the absence of a contract, the law annexes to a transaction of 
exchange and which gives to either party to the transaction a right 
to re-enter, in certain circumstances, upon the property given by 
him in exchange. Now, of that condition a party can no doubt 
avail himself when he has been evicted even from a portion of the 


property received ‘by him in exchange. In doing so, however, he 


must put an end to the transaction as a whole so as‘to be placed in 
the position he was before the exchange; but not as in this case 
where the party seeks to recover only a portion of what he had 
given in exchange (see Bustard’s case 4 Coke, 121) and that too a 
portion not defined and determined at the time of the transaction. 


The claim of the plaintiffs was based in the plaint on an express 


" arrangement which, if true, excludes the condition that would other- 


wise be implied by law. Thatearrangement—an oral one—is set 
out in the plaint thus:—“not only was the said exchange made 
with due regard to the similarity between and the equivalence of 
the respective plots but also upon the arrangement that should any 
objection arise with reference thereto, equivalent land should be 
given back.” 


The District Munsif, without entering into the truth of the 
exchange alleged or the terms thereof, construed the above aver- 
ment as one-of a mere contract specifically enforceable and held 
that, as it was admitted in the plaint that though in 1884, imme- 
diately after the plaintiffs were evicted from the 75 kuliés, they 
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called upon the defendants: tó make good the deficiency, the latter Veera Pillai 


v 
ee : Ae Poonuambala 
of the Limitation Act.  : >-- eer : Pillai. 


District Munsif. But, as in the judgmbnt of the lower appellate 
Court, no allusion is made to the point ft is doubtful whether it was 
pressed. at the argument before that Court. However this may be, 
the question is whether the District Munsif{s view is correct, P 


District Court, objection was taken eges t conclusion of the 


In the argument before us, the learnedevakil for the- plaintiff 
contended that the averment referred to above ought to have been 
held to be an averment of a condition which gave the plaintiffs a 
title to re-enter upon so much of the land in schedule X asis equi- , e 
valent to what had been taken away from them, that they could ste : 
within 12 years from the time they became entitled to re-enter and 
that the suit having been insfituted within that period, was not 
barred by the law of limitation. 


Nov, it is no doubt open to the parties to a grant to insert any 
provision therein which shall have the effect of a condition.” But : 
whether in a particular case a provision is a covenant or a condition’ 
is of course a question as to the intention of the parties, to be ascer- 
tained from the language used by them. The leaning of the Courts, 
however, is against construing a provision as a condition subsequent 
if that construction can fairly be avoided. 


For conditions of that description tend to destroy estates and 
to hamper the free transfer thereof. “Such conditions ”, in the 
words of an authority usually cited on the point, 4f annexed to estates 
as go in défeasance and tend to the destruction of estates being 
odious in the law are taken (that is‘construed or expounded) strictly 
and shall not be extended beyond the words unless it be in some 
special cases.” (Shep. Touch. 1838). Chancellor Kent, in his 
commentaries, referring to the same matter observes: “ Conditions 
subsequent are not favoured in law and are construed strictly because 
they tend to destroy estates; and the rigorous exaction of them is 
a species summum jus, and in many cases hardly reconcilable with 
conscience”. (Vol. 4, 13 Edn., p. 185). The learned author in a 
later passage points out that such conditions are not readily to be 
raised by mere inference and argument (Tb. 142). It may be added 
that the leaning against construing as conditions subsequent is 
strongest in thé case of transactions entered into for valuable 
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Veera Pillai consideration, and theré are decisions which show thai, this leaning 
Poonne is carried so fat that even in the case ofewritten instruments, clear 
oonnambala, 

Pillai, language such as*“ upon the express condition,” &¢., does not by 
itself make it absolugely obligatory ên the courtg to construe the 
provision as a condition gubsequent if from the general tenor of 
the instrument or other c cumstgnees a different construction is 
justifiablé. It is, therefore,\carcely necessary to say that one cannot 
lightly accept the suggestion now made for the plaintiff especially 
as the alleged transaction is said to have been entered into many 
years ago by mere wor@of mouth and is br ought forward as against 
- persons who were adm@itedly not parties to the transaction, in order 
to eject them from the land held by them for nearly 20 years. 
Further, turpning to the averment itself it is to be observed that it 

e leaves in doubt the rather important matter whether the party 
3 *eğicted is to have the deficiency made good out of what he had 
given in exchange or from any other like property that the party 
who becomes accountable might possess‘at the time he has to make. 
the reparation. Granting, however, for.argument that the repara- 
tion was to be made out of the identical land originally transferred 
by the party entitled to such reparation, still the particular part or 
-parcel of the land equivalent to the portion lost has to be selected and 
fixed either by mutual consent or by judicial determination before 
possession thereof can be taken by the party entitled. Ifthe plain- 
tiff’s present contention is to prevail, it would involve the view that 
' even before the abovementioned essential preliminary is completed, 
the party entitled to the reparation can re-enter upon the whole land 
as if he were a tenant-in-common with the other party in possession 
under the exchange. There is no authority for adopting sucha 
view. The better senclusion would be to hold that an understand- 
ing to the effect stated in the plaint confers only a right to compel 
ow the happening of certain contingency the parties concerned to 
separate out of specified lands vested in them so much as might be 
required to compensate the party who has lost by the happening of 
that contingency and to put the latter in: possession of the same. 
In short such an understanding constitued a covenant and nothing 
more. Compare Doe dem. Willson v. Phillips, 2 Bing., 18). 


' The decision of the lower Courts is right. 
The second appeal fails and must be dismissed with costs. 


Moore, J.:—I concur. 


—— 


S 
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$ 
IN THE hren COURT ‘OF JUDIOATUREAT MADRAS. 


Present : ‘ets Justic® Subrahmanie Aiyar s and Mr. Justice 


Moore. 
e 


e . . ius 
Adaikalam Katha Nadan and others... A>pellants * (Plaintiffs), ° 


U. : e 


Kandasamia Pillai m Sax re (4th Defendant).” 


Inam lands—Enfranchisement—Adverse possessicn-®Limitation. € 


The Government can enfranchise an inam land so & to confor a valid title on 
the Inamdar, unless any other person has acquired € right togt by adverse possession 
for more than 60 years. 


. . 
e oe 


Second appeal from the decree of the District Court in A. 8.. 


No. 94 of 1897, reversing the decree of the Court of the District 
Munsif of Srivilliputtur in O. S? No. 218 >£ 1896. 


The plaintiffs brought the suit for tke cancellation of an order 
rejecting the plaintiffs’ claim to the plaint properties, for a declara- 
tion that the plaintiffs were the owners of the land, and that the, 
Ist defendant was entitled only to a tirvz of Rs. 3 per annum and 
for the recovery of the lands together with mesne profits. The 


Adaikalam 
Katun. Nadan 


Kandasamia 
Pillai. e 


facts of the case as stated by the plainziffs are as follows:—The . 


plaintiffs’ grandfather and his brothers brought the lands under 
cultivation and were in enjoyment of the same till 1874 when they 
mortgaged them with possession to certain persons who are in no 
way concerned in this suit, The lands were redeemed in 1888, and 
from 1889 when they fell to the share of the Plaintiffs onsa parti- 
tion of the family properties they were in plaintiffs’ possession 
and enjoyment. The Ist defendant whc was entitled only to the 


_ tirva as emoluments attached to the office of nottam manibakkar, 
i hypothecated the lands to his nephew, tha 4th defendant, as though 


the lands were his own and suffered a décrze to be passed against him 
in O. S. No. 18 of 1892, in execution of which the 4th defendant 
purchased the land and was put in possession of them, notwith- 
standing the objections of the plaintiffs. It was against this order, 
dated 27th January 1896, refusing to allow the plaintiffs’ claim that 
the plaintiffs brought this suit. 


# S, A. No. 1176 of 1898. 9th{March 1899. 
f A 
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‘ 
Adaikalam The defendahis, on the other hand, denied the plahtits title to, 
aye adan ond enjoymentaof, the suit lands and Stated that the lands themselves, 
Kandasamia and not alone tite tirva, formed the inam attached to the office of 


Pillai. 
nottam mantbakkar, and that the suit was barred py limitation. 


- The District Munsif 4 a consideration of the evidence in the 

case deqded that the plaintiffs Were the owners of the lands and 

„the 1st defendant was entitled only to the tirva, that therefore the 

4th defendant had acquired no right to the lands by his purchase 

“m execution sale, thatéhe suit was not barred by limitation since 

according to his finding the plaintiffs’ mortgagees were in possession 

of the properties ill the year 1888 and that the plaintiffs were 

entitled t0 a, decree for the lands and mesne profits. On appeal the 

e District J udge held that from the records of the Government it was 

* clear that the lands themselves formed the inam, that under Regu- 

lation VI of 1831 no alienation coyld be made of inam lands and 

no title could be acquired by adverse possession, that adverse 

possession commenced only in 1886 when the lands were enfran- 

chised and 12 years had not elapsed from that date and that 

s the plaintiffs’ suit should be dismissed. Hence this second appeal 

` chiefly on the ground that the Judge was wrong in not taking into 
consideration the plaintiffs’ adverse possession before 1886. 


C. Krishnan for Joseph Satya Nadar for appellant. 
C. Ramachandra Rau Saheb for respondent. 
The Court delivered the following 


JUDGMENT »-The finding is that the land itself was the 
inam attached to the nottam office. It was, therefore, open to the ` 
Government to grant a valid title to the land by enfranchising the 
sinam unless the right to do so was affected by adverse possession 
for 60 years on the part of the appellant. No such possession 
was set up by him. He has, therefore, no title as against the respon- 
dent who claims under an enfranchisement by Government on this 
ground. We confirm the decree of the lower appellate Court and 
dismiss the second appeal with costs. 
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: $ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, Oe 
Present :—Mr. Justice’ Subrahmania Aiyar and Mr. Justice 
Moore. : = 


å P" 
Ambalavana Pandara Sannidhi +... Appelfant * (Defendant), ° 


Va . 
. 
Ad + nt, 
Shanmugasundaram Pillai... ; o (Plaintif). 
. 

Reg. XXV of 1802, S. 11—Dismissal of a Kurnafa by the Zemindar, Ambalavana 

A Zemindar cannot suspend or dismiss a urnam grom his office, without aw ease 
order of a Civil Court therefor. Ve 

. # . 
‘ ee : : Shanmuga~ 

Obiter: Whore a dismissed Kurnam sued for restoration and claimed by way of “yo ndaram 

damages the salary due for the time during which he was ou®of office and the court Pillai, 


allowed the whole claim though it was barred as to part i— Peer ° 


Held, that the appellate court might, in its disoretion, refuse to interfere, as the z 


. courts were not bound to limit the damages to the sa.ary attached to tho office. 


Second appeal from the décree of the Subordinate Judge’s 
Court at Tinnevelly in A. S. No. 268 of 1397 reversing the decree 
of the District Munsif of Ambasamudram :r. O. S. No. 106 of 1896. 


The plaintiff is the Kurnam, by hered:tary right, of the mitta of l 
Kambaneri Pudukudi belonging to the 1st defendant. The agent 
of the Mittadar by an order, dated 12th June 1891, dismissed the 
Kurnam from the office for various acts of misconduct. Hence this 
suit by the plaintiff for the recovery of his office together with the 
arrears of pay due to him. The main groand upon which he based 
his claim for restoration was that the order of the 12th June 1891 
dismissing him from office was invalid and illegal, and that under 
§.11 of the Regulation XXV of 1802 tke défendant could not 
remove a, Kurnam without the order of a Civil Court. Various 
pleas were raised, but they were all overruled by the District 
Munsif. He, however, decided that lookirg to S. 11 of Regulation ® 
XXV of 1802 it was clear that a dismissed Kurnam could claim 
restoration and damages only if the dismissal was proved to be 
mala-fide and iniquitous, but that.since there was ample evidence in 
the case that the Kurnam was ‘rightly dismissed for misconduct, 
the claim to restoration could ‘not be sustained. But the Subordi- 
nate Judge on appeal held that the terms of the section were 
imperative, that the dismissal of a Kurnam by the Mittadar without 


— 


#8. A. No. 1862 of 1898. x 16th March 1899, 
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: i ; 
Ambalavana an order of the Courtewas therefore illegal, and that’ the plaintiff 


psa should be restored to office, and ats decreed arrears ôf pay claimed 


ishinnniaces by the plaintiff. From this deeree the defendants appealed. 
sandaran i V. Krishnaswagi Atyar and RY A. Krishngswamt Aiyar for 
appellants. 


0. R. Pattabhirama oe fol respondent. 
° The Court delivered th following 


oT UDGMENT :—The Sub-Judge was clearly right in holding 
that the zemindar had no power to suspend the respondent. The 
only otħer question for determination is whether the Subordinate 
Judge was right ip decreeing salary from the date of the plaint to 
the time of the respondent’s restoration to the office. Under S. 11 
° _ of Regulation XXV of 1802 the Zemindar is liable to make satis- 
faction for any injury done to the respondent by the illegal suspen- 
sion. The paragraph 6 of theeSubordinate Judge’s judgment 
deals with the question as one of damages, and in allowing salary 
subsequent to the plaint he must be taken to have adopted that 
form of assessing the damages. Whether the respondent’s claim 
for any portion of the damages sustained before the institution of 
the suit was barred by limitation, it is not necessary to consider, no, 
such question having been raised in the lower Courts or in the 
memo of appeal here. Even if the claim be to any extent barred, 
we are not disposed. to interfere with the amount awarded, since in 
_assessing the damages the Courts are not restricted to limiting the 
same to the salary attached to the office. 


The second appeal is, therefore, dismissed with costs. 





-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
y Present:—Sir Arthur Collins, Ké., Chief Justice, and Mr. 

Justice Benson. 

Cherianujan Thirumalpad and others... Appellants * (Petitioners), 


Ve 


Kararnamalpad and others ... ..... Respondents (Counter- 
Petitioners). 


Civil Procedure Code, S. 444—Minors—Guardian ad titem—Execution—Order against 


Cherianujan i ees . ‘ 
Thirumalpad minor without guardian, invalidity of Application by minor—Practice. 

% eee 
Kararnamal- * A, A.A, O. No. 70 of 1898. 9th March 1899. 


pad. 
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An order for execution passed è yainst a minor without ẹ guardian ad litem, is 
invalid; and when it is brought to thp notice of the court thatan order passed by 
it is invalid for want of a gudtdian to represent the mingis interest, the court 


should immediately discharge the order. 
e 


Appeal fom the order of the District Court of South Malabat 
in A. S. No. 297 of 1898 affirming the frder of the Sub- Judge. at 
Calicut in M. P. No. 355 of 1898. 


The appellants are some of the plaintiffs to the original suit. 
The original suit was brought by certain persons to recover larfd 
and mesne profits: The Ist Court decidedthe case in favour of 
the defendants. The appellate Court reversed the decree of the 
lst Court and decided in favour of the plaintiffs. This. decision 
was in its turn reversed on second appeal. Before the second 
appeal was decided, the plaintiffs executed the decree of the appel- 
late Court and obtained possgssion of the properties. After the 
decision of the High Court was passed, the defendants applied for 

restitution of the properties and for the recovery of costs and 
mesne profits and the money paid by them in execution of the decree 
of the appellate Court. This application was granted and the, 
Subordinate Judge ordered execution to issue forthwith. The 
respondents 12 and 15 to 19 in that second appeal were minors, 
and the 3rd respondent who represented them as guardian in that 
appeal having subsequently died, there was nobody to represent 
their interest in execution. The executing court did not appoint 
anybody to be their guardian and the order in execution was 
passed without any guardian being appointed for them. These 
minors represented by one P. S. Ramu Pattar put in a petition to 
cancel the order already passed ¢lirecting execution to issue, on 
the ground that they had not been properly represented in execu: 
tion, The Subordinate J udge refused to entertain their petition 
and directed them to the High ‘Court. Against this order they 
appealed to the District Judge, and he held that the 2nd respondent 
having been mentioned in-the petition as guardian for the minors 
and the court having acted upon it, there was nothing irregular in 
the proceedings in execution, Hence this appeal. 


T. M. Appu Nedungadi for appellants. 
P. R. Sundara Aiyar for respondents, 


Oherianujan 
shoal at at 


Karimamal: 
pad. 
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Cherianujan The Court delivered the followings 
Thirumalpad : ae . 

a J UDGMENT :—The order of he District Judge is not sus- 
Kararnamal- 


Krisna Doss 
Balamu- 
kunda Doss 
v. 
Venkatappa. 


tainable. Nor isthe order of the Snb-J udge dated 7th March 
1898. There is nothing to show that the 2nd respondent in the 
second appeal or any one vlse twas ever legally appointed guardian 
of the minor (10 to 12.and 44 to 19 respondents in second appeal). 
If they were not legally represented when this order of .the Sub- 
Judge, dated the 14th J sna 1898, was made, that order was liable 
under S. 444, O. P. C., to be ischarged by the Court which made 
it‘as soon as the fact w&s proved before it. When, therefore, the 
minors petitioned the Wourt on the 18th February, the Sub-Judge 
should have enquirgd into their petition instead of referring them 
to the appellate Court. 


. - We, therefore, set aside the order of tho Sub-J udge dated 7th 
March, and the order of the District J udge now appealed against 
with costs throughout and direct the Sub-Judge to restore the 
petition to his file and deal with it in accordance with law. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. f 


Krisna Doss Balamukunda Doss... Appellant * (Defendant), 
i v. 


Venkatappa ʻi ia . Respondent (Plaintif). 
Rent Recovery Act, VIII of 1865—Lease of lands—Patta—Planting trees—Improper 


condition, -R 
A tengnt has a right to plant trees on the lands in his holding so long as it does 
not materially affect the character of th®holding. And a patla containing a clause 
prohibiting the planting of any new trees isan improper patte and need not be 
Accepted. 
Second appeal from the decree of the District Court of North 
Arcot in A. S. No. 1 of 1898, affecting the decree of the Head 
Assistant Collector of North Arcot in Summary Suit No. 146 of 


` 1897. 


This suit was brought by the tenant to set aside an illegal dis- 
traint and obtain damages therefor. Among the various objections 
to the validity of the distraint, it was stated the patta was improper 


e N. A. No, 1288 of 1898, 14th March 1899, 
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+ 
because it contained a clause prolbians the cutfing of trees with- Krisna Doss 
alamu- 
out the landlord's permission, the planting of new trees and the runda Doss 
erection of permanent buildings on*the lands. TRe Head Assistant Vonketappe: 
Collector held that the landlérd had no zight,to insert that clause 
in the patta, that, therefore, there was no tender ofa valid patta and 
that the distraint was invalid. On appeal tht District Judge con- 


firmed the decision of the lower Court.4 Hence the second appeal. 


y. Bhashyam Atyangar, V, O. DeSikachariar and E. Fenkata: 


rama Sarma for appellant. . e an . 
N. Subrahmanyam for respondent. ° . 
The Court delivered the following - é 
JUDGMENT :—Without going into all objeotions faken to ê 


the patta we think we cannot but hold that the clause prohibiting . š 
the planting of any new trees whatever is open to question. No 

doubt, a tenant will not be entitled to plant trees on the land in his 
holding so as materially to affect the character of the holding. But 

in the case of dry lands at all events anc such lands as form part 

of the holding here, a tenant may often be able to plant trees with- P 
out necessarily affecting the utility of the lands for the purpose for + 
which they are ordinarily used. In the present case no attempt 

was made by the appellant to prove that ke was eutitled to restrain 

the tenant from planting trees at all. The patta was, therefore, one 

which the tenant was not bound to accept and the distraint was 

bad. The second appeal fails and is dism:ssed with costs. ' 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COYNUIL. 
Present :—Lord Watson, Lord Hobhouse, Lord Macnaghten 


and Sir Richard Couch.. ; . 
Pranal Annee oe ats ... Appellant * (Defendant), ° 

i v. 
Lakshmi Annee and others ... ... Fespondents (Plaintifs). ' 


Registration Act VIII of 1871 -Compromise deed—Title to immoveable ee Pranoh Annee 
Unregistered deed—Evidence—A dmissibility. 
Lokehmi 
An agreement which deals with title to immoveable’ property of the value of Annee, 
more than Rs. 100 requires registration and is inadmissible in evidence of title if 


unregistered, 





_ *4th Maroh 1899, 
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é 
Pranal Annee Obiter : Where a®suit relates only to a part of the claim arising from a cause of 


v. 
Lakshmi 
Anneo. 


action and the Cowt passes a decree in respect of that part on the basis of & com- 
promise the terms öf hich deal with the whole claim and are recited a referred 
to in the decree, the judgment of the Court is admissible as “evidence” of the 
sottlement of that part of the claim which wis not dealt with in the first decree, 
although the deed itself may be paregistered and so inadmissible in evidence. 

Appeal from thé decree of the High Court of Judicature at 
Madras. i 


The facts appear from the judgment. 


Lord Watson.—Rafnaswami Mudali, of Kappur, in the Presi- 
dency of Madras, a H¥ndu, subject to the Mitakshara law, died in 
the year 1872, leayjng landed estates, part of which are the subject , 
of the present litigation. He left no male descendant, but was 

, survived by a widow, a daughter, and also by his mother. ‘His widow, 
his daughter, and his mother, successively took a female estate in the | 
lands which he left; and his mothea who was the last taker, died in 
December 1888. On her death, the lands were taken possession of 
on behalf of the present appellant, then an infant, who is the grand- 
daughter of the deceased, being the only child of his daughter. 


e On the 28th January 1885, a suit was raised in the Court of 
the Subordinate Judge of Kumbakonum, against the appellant, 
then a child eight years of age, as represented by her testamentary 
guardians, and also against four other defendants, at the instance 
of Varadaraja Mudali, now deceased, and the present respondents, 
Srinivasa Mudali and Manikka Mudali, who alleged that they were 
the reversionary heirs of Ramaswami. In their pląint, the rever- ` 
sionary heirs concluded for decree, against the present appellant 
and her guardians, for possession of certain lands which are not the 
subject of the present controvergy ; but it expressly excluded certain 
ecther lands, which had admittedly been the‘property of the deceused 
Ramaswami, and had also been taken possession of on behalf of the 
appellant, as part of the deceased’s succession. These lands were 
purposely excluded from the plaint, because the plaintiffs, the rever- 
sionary heirs, had, on the 30th December 1884, conveyed their . 
interest in them to one Vijayaraghava Patra Chariar, for the sum of 
Rs. 4,000 in order to provide themselves with funds to meet the 
expenses of litigation. 

The suit of 1885 was, in so far as it concerned the interests of 
the plaintiffs and of the present appellant, brought to an amicable 
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conclusion; and the present ‘appeal turns upon the effect of the Pranal “Annee 
mutual arrangement or comprofnise which was thei? made. That Lakehrat 
arrangement was embodied in two deeds, which betr the same date, Annee: 
the 16th January 1886, the one being a razinamah, and the other 
an agreement or, as it is entitled, “an agrocmont of union.’ , 

By the deed last mentioned, tho aprestiont of union, between 
the plaintiffs on the one hand, who nowgare, or are represented by, e 
the present respondents, and the appellent who was then, being 
still a minor, represented by her husband aħd guardian, Venkata‘ 
runga Mudaliar, on ‘the other hand, it was a@reed that the second 
contracting parties should have and retain one,half share of the 
lands which were claimed from the appellent and her guardians in 
the suit of 1885, and should also have or rezain one-half share of the | ° 
lands which had been excluded from that sut, and had been conveyed 
to Vijayaraghava Patra Chariare The deed of agreement was nob 
produced in the suit of 1885, and was not submitted to the Subordi- 
nate Judge of Kumbakonum, before whom that-litigation depended. ` 
It was not registered, in accordance with the provisions of Act YII 
of 1871, although it professes to deal with the title to immoveable 
property, which is admittedly beyond the value of one hundred 
rupees, 


The second document executed by ths same parties, the razi- 
-namah, was not registered in terms of Act VIII of 1871, but it was 
produced in the suit of 1885; its terms were considered in a judg- 
ment delivered by the Subordinate Judge of Kumbakonum, on the 
31st March 1886; and they were made ths foulation of ap order 
passed by the learned Judge, the parties to the document having 
. concurred in moving “ that a decree may be passed in accordanct 
“ with the razinamah which they have presented under Section 375° 
“ of the Civil Procedure Act, after settling.” 


The razinamah had incorporated with at four schedules of lands, 
marked respectively A, B, C and D; Schedule D containing a des- 
cription of the lands which had been expressly excluded from the suit 
of 1885, and of no others. ‘In the body of the document, the parties, 
first, set forth in detail the lands as to which they were in contro- 
versy in the suit of 1885, and concluded by stating that they had 
agreed, each to take a certain share of these lands, and ‘their ` 

B 
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pean Annee produce; .“ in fall satisfaction of all claims within the 15th. of 
Lakshmi “Panguni (2%h March 1886) next*; and that both the parties shall 
ee“ bear their respective costs of-this svit.” In the second place, the 
document set. forth as follows: :—Remarks. —“Npt only have we, 
* on‘ this date, entered jnto a union agreement in regard to the 
«Jand, &e., referre@ to in the plaint in this suit, and described in 
“Schedule D hereof, and divided thereunder the said lands into 
* “two equal shares acid but a deed of release has also been 
& taken from the 7th defendant’s (present appellant’s) guardian in 
“ relinquishment of the: right possessed by the 7th defendant (present 

rs “ appellant) to Yg said half share of lands.” 


=~ In*the skm delivered by him on the 31st March 1886, thë 
. Subordinate Judge, having the razinamak before him’ , treated the 
first part of it as the only portion of the contents of the document 
- with which he was desired by the ‘parties to deal. In giving effect . 
to its terms, the learned Judge observed :—“ The 7th defendant 
fí (present appellant) is her only daughter, (i.e, of Ramaswami’s 
i « granddaughter), and she and the plaintiff have put in a razinamah 
- “in respect to items 1, 8,5 and 7, and a decree in its terms has 
“been passed.” It is admitted that items 1, 8, 5 and 7, specified 
by the learned Judge, were the lands claimed from the present 
appellant in-the suit of 1855. The learned Judge, ‘plainly, did not 
understand that he was asked by the parties, either to consider, or 
to-give effect to the terms of the compromise which the parties 
narrated by way of remark, that they had made with respect to the 
lands contained ig, Schedule D of the razinamah, which are the 
subject of this appeal. Accordingly, the order passed by him did 
not include, and had no reference to these lands. 


The fact has not been disputed, that at, or shortly after the 
-execution of the two deeds of the 16th J anuary 1886, the parties 
acted upon the whole of the mutual agreement contained in or 
narrated by those deeds; that they each took one-half share, not 
only: of the lands in controversy between them in the suit of 1885, 
but’ of the lands excepted from that suit, as to which they are in 
controversy inthe present cise. The appellant was permitted to 
enter into’ possession of her half share of all those lands ; and whilst 

` “the ‘respondents, the reversionary heirs of Ramaswami, do -not 
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challenge her title to one-half 4 the lands: for-which they sued liek in Pranal Anneo 
the action of 1885, they claim, tn this action, to have right to-the Takhat: 

half which she possessed of the lands excluded ftom that action, Annee. 

and described in Schedule D Æ the razinamah, The only defence | 
which their Lordships are asked to sustaip, on. behalf of the appel- 
lant, is mainly, if not wholly, founded upon tħe terms of the two 
deeds of 16th January 1886, and of the oon which followed 


i 


upon them. 7 
There are two suits, subsequent fo these proceedings for com? 

promise, which it is necessary to notice, a#though they-do not 

materially affect the question which their Lordships have to decide. 

In both these suits, it“was the interest of the parties to.this appeal, 

to defeat the claims of the plaintiffs, because these, if successful, e 

_ would have carried off the whole or part of the lands which the 


present parties had-chosen to trgat as belonging to one or other, or 
both of them. 


In 1886, a suit was brought against the parties to this appeal, ; 
by Kuppachi Anni, the elder sister of Ramaswami, who claimed his A 
estates as his reversionary heir, and pleaded that the proceedings. ° 
of the defendants with a view to compromise had been fraudulent. 
The suit was dismissed with costs by the Subordinate Judge of 
Kumbakonum, on the 7th May 1887, and his decree was allowed to 
become final. 


In the year 1888, Vijayaraghava Patra Chariar sued the patties 
to this appeal, for the enforcement of the sale-deed which he had 
obtained, in December 1884, from the reversiofry heirs, af their 
interest in the lands which are thg subject of this appeal, The 

parties, whom he called as defendants, joined in defence to thé 
action, and set up the division of the property between them under 5 
the compromise of January 1886. The Subordinate Judge, on the 
6th November 1889, held that the transaction which the plaintiff 
sought to enforce, was one not of sale but of loan, and gave him 
decree for Rs. 1,800.” On appeal to the High Court, the decree was- 
varied by increasing the sum awarded to Rs. 4,000. 


Although the mere staternent of the facts of this ai has 
necessarily occupied some time, yet the questions ‘to which these 
give rise lie within a very narrow compass. :-The respondents-rest 
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Pranal Annee their claim to posession of the lands in dispute upon their title as 


V. 
Lakshmi 
Annee, 


the reversionasy heirs of the deceased Ramaswami ; and the appel- 
lant does not, in ¢his appeal, defend her possession, except upon the 
ground that she, as in a question wath the respondents, derived a 
‘valid title from the compromise embodied in the razinamah and 
agreement of union, end to the effect which was given to the razi- 
namah, by the Subordinate Judge of Kumbakonum, in the suit 
*of 1885. 


* . It is sufficiently obvious that, in maintaining that defence, the 
appellant càn derive @o aid from the terms of the agreement of 
union. The document has not been registered under the provisions 
of Act VILL.of 1871 ; and, therefore, its stipulations are ineffectual 
in law, to create, in favour of the appellant, any right, title, or 


* interest to or in the lands in dispute. 


‘The razinamah was not registered in accordance with the Act 
of 1871; but the objection, founded upon its non-registration, does 
not, in their Lordships’ opinion, apply to its stipulations and pro- 
visions, in so far as these were incorporated with, and given effect: 
to by, the order made upon it by the Subordinate Judge, in the 
suit of 1885. The razinamah, in so far as it was submitted to, 
and was acted upon judicially by the learned Judge, was in itself 
a step of judicial procedure not requiring registration; and any 
order, pronounced in terms of it constituted res judicata, binding 
upon both the parties to this appeal, who gave their consent to it. 


If the parties, after agreeing to settle the suit of 1885, on the 
footings that they “were each to take a half share of the lands 
involved in that suit, and alsoea half share of the lands now in 
dispute, had informed the learned Judge that these were the terms 

“of the compromise, and had invited him, by reason of such com- 
promise, to dispose of the conclusions of the suit of 1885, their 
Lordships see no reason to doubt that the order of the learned 
Judge, if it had referred to or narrated these terms of compromise, ' 
would have been judicial evidence, available to the appellant, that’ 
the vespondents had agreed to transfer to her the moiety of land 


. now in dispute. But their Lordships are unable to find that any 


such, course was taken, either in the razinamah, or in the judicial 
order which gave effect to it. The razinamah merely referred, by. 
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way of remark, to the iads now in depite; and:the Judge was ciel Aimee 
only asked to give-effect te a cémpromise which related to the lands PREEN 
then in dispute before him.’ This*order, accordigly, merely con- Annies. 
cerns the latter, and has no ¢eference whateyer to the lands des- 
cribed in Schedule D of the razinamah., So far as regarded these 

lands, the compromise was not aubmitled to the learned Judge, but 

was deliberately left by the parties to stand upon their unregistered 

agreement of union. 


For these reasons, which are substantially the same with tho§ 
assigned by both Courts below, their Lords¥ips will humbly advise 
Her Majesty to affirm the judgment appealed frgm. The appellant 
must ‘pay the costs of the 2nd and 3rd i ae who defended 
this appeal. ; . 


IN THE HIGH COURT OF JUDICATURA AT MADRAS: 


Present :— Mr, Justice Subrahmania Aiyar and Mr. Justice 


Moore. . í ° i 
Raman Menon and others ... Appellants * (Defendants), 

. . v. 7 $ 
Ittimayamma and others ... ... Respondents (Plaintiffs and 


Defendants 1, 3 and 6). 


Malabar Law—Suit for maintenance—Living away from the tarwad house—Civil Raman 
Procedure Code—Suit by mother and children for mamtenance—Misjoixder. - Menon 


ve 
-A. mother and sons, members of a Malabar tarwad resting together may main- Ittima- 
i f y 


tain a joint suit for maintenance, , ee 
e . 


The fact that a woman now and then visits her husband in his-own house d8es 
not amount to living away from the tarwad housd so as to disentitle her to claim 
maintenance from the tarwad to which she belongs, 


Second appeal from the decree of the Subordinate Judge's 
Court of South Malabar in A. S. No. 77 of 1897, modifying the: 
decree of the District Munsif of Chowghat in O. S. No. 349 of 1896. 


The plaintiffs are mother and children forming a branch of a 
tarwad of which the Ist defendant is the karnavan. ‘they brought 
this suit against the karnavan and tho other members of the family 


* S. A. No. 1104 of 1898. 9th March 1899. 
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for the recovery of arrears of antenana. The defendants raised 
various pleas of which we need notice enly two for the purposes 
of this report, viz.? (1) that the pkaintiffg who were living away from 
the tarwad house were not entitled te®claim maintenance ; and (2) 
that the plaintiffs could nop maintain a joint suit, and the first suit 
was bad for misjoindet of parties and causes of action. 


è As to the first point, tha District Munsif found that there was 
some evidence that the nobena and then went and lived with her 
hasband, but that it was*equally clear from the evidence of reliable 
witnesses that her usua® residence was a house of the tarwad, that 
her occasional absence from the tarwad house cannot be construed 
to, be living apart from the tarwad so as to disentitle her to claim 
maintenance from the tarwad. As tò the second point he held ‘that 
‘since the mother and children were living: together they could 
maintain a joint suit for maintenancg and that the suit was not bad 
for misjoinder of parties and causes of action. In the result, he 
gave a decree to the plaintiffs, which was affirmed by the District 
Judge with some modification as to the amount awarded for main- 


tenance, Hence this appeal. A 


T. M. Appu Nedungadi for appellants. 

P. R. Sundara Aiyar for Ist to 9th respondents. 

The Court delivered: the following 

JUDGMENT :—The plaintiffs are mother and children. Their 


case is that they reside together. They claim a joint maintenance. 


In such a case we gge no objection to their suing together. The 
finding is that they live in a tarwad house, but that the Ist plaintiff 
oceasionally goes to a house built by her husband. This latter 
gircumstance does not of course affect their right to maintenance. 
It would be different if the Ist plaintiff and her children had been 
proved to be residing. in the husband’s house permanently, but as 
already stated, both Courts find that such is not proved to be the 


case in the present instance. In these circumstances, we have no, 


alternative but to confirm the decree of the lower Courts and dismiss 


. the second appeal with costs. 


ered 


pom 


` 
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. IN THR HIGH COURT OF JUDICATURE AT MADRAS. 


Deadent :—Mr. Justite, Subrahmania Aiyar, and: Mr. J ustice 
Moore. 


Ramasami Chetfi and another tage Appellants * (Pluintifsy, 
v, ` 


Manikka Mudali and another ... Respondents (Defendants 
s 2 and 3). 


Hindu Law—Joint Hindu family—Bond exeouted to@ne member—Payment to hint— Romans 
Discharge, Ta e é Chetti 
; Where a debt dae to a joint undivided Hindu family stands in the name of one Manikka 
member, he is prima facie the person entitled to collect the debt; and a payment Mudali. 
made to him without notice of any exclusive interest subsequently #tquired by the en 
other members validly discharges the debt. s 


Second appeal from the decree of the District Court of Chin- 
gleput in A, S. No. 826 of 18975 reversing the decree of the District 
Munsif of Chingleput in O, S. No. 416 of 1895. 


The plaintiffs brought this suit to recover from the defendants 
Rs. 547-8-0 due for principal and interest on a hypothecation bond, 
executed by them on the 19th September 1888, and subsequent 
interest and costs. The material allegations in the plaint are as 
follows :—The 1st plaintiff, who is the father of the 2nd plaintiff and 
Ist defendant, advanced Rs. 500 to the 2nd and the 3rd defendants 
and got a mortgage bond from them, dated 19th September 1888, 
in the name of the 1st defendant. Subsequently, the Ist defendant 
separated himself from the family, received certain moveable and 
‘ immoveable properties for his share and releated his right in the 
remainder in favour of his father end brother. Under this release 
deed, dated 27th June 1898, the hypothecation bond fell to the share 5 
of the plaintiffs. On the 30th June following they gave notice of 
this arrangement to the debtors, defendants 2 and 3. On two sub- 
sequent dates, on the demand of the plaintiffs, the defendants 2 
and 3 executed two bonds to them, one for Rs. 100 and the other 
for Rs. 210, for interest due on the suit bond ; and two suits were 
brought on the said bonds, and both suits were decreed in favour 
of the plaintiffs, The present suit was brought to recover money 
due on the original hypothecation bond. 





# 8, A. No. 1295 of 1898. 17th March 1899, 


Ramasami 
Chotki 


Manikka 
Mudali. 
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The defendarts 2 and 3 pleaded payment of the money to the 
Ist defendant atid produced a receipt frog him, dated the 9th Sep- 
tember, 1895. TRey further averred that notice of the partition 
was never given to them. oe ae 


t 
* The District Munsif found that notice of the partition had 


been givem to defendants 2 and 3, and that the alleged payment to 
dst defendant was false, and accordingly allowed the plaintiff's . 
claim, On appeal the District Judge thought that there;was no 
evidence that defendants 2 and 3 had notice of the partition, that 
tho execution of the two bonds to the plaintiffs:is explicable since © 
the debt was due ġo a joint family and the Ist plaintiff was its 
managers and h held that defendants 2 and 3 were discharged by 
the payment made to the 1st defendant, He, therefore, dismissed 
‘the plaintifi’s suit, Hence this second appeal. 


P. 9. Sivaswami Aiyar for appéllants. ` 
0. R. Pattabhirama Aiyar for respondents. 
‘Fhe Court delivered the following 


JUDGMENT :—We are unable to accept the? contention that 
though the mortgage-bond was executed in favor of the Ist defen- 
dant, he was not entitled to receive payment of the amount due, 
under the bond so as to bind the plaintiffs as co-parceners interested 
in the money. As the party to the contract the lst defendant was 
prima facie the person entitled to collect the amount. It is found 
that the payment was made without notice of their claim tager the 
release, relied on b¥*the plaintiffs. 


The second appeal fails angis dismissed with costs. 
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IN THE JUDICIAL COMMITTEE OF PHE PRIVY 
j , COUNCIL. ° 


< Prosent :—Lord Watson, Lortl Hobhouse, And Sir‘ Richard 
Couch. . ; e 


) . o i À . 
Sri Braja Kisora Devu ab. a: ... Appellant *, 
s ; 
: v. ° 
Sri Kundana Devi Patta Mahadevi __... .. Respondent. ¢ 
é 
Hindu Law—Gift to wife—Nature of the ete given—No evidence—Pre- ri Braja 
sumption. * Kisora Deva 
Vv 
There is no presumption of law, that until the confrar yi is proved a gift to wife Sri Kundana 
is of an absolute estate. Devi Patta 
Mahadevi. 


Appeal from the decree of the High oüz of Jydicature at 
Madras. Sate og 
The facts appear from the judgment. 


Lord Hobhousé.—This question relates to the distribution of a 
sum of money paid into Court as the price of land taken under the 
Land Acquisition Act, 1870. The Jand taken is situate in a village 
called Maulabhonaja which formed part of the zemindari of Chinna 
Kimedi. The disputant parties are: the Zemindar' who appeals;. 
and his adoptive mother, the widow of a former Zemindar, ‘who is 
respondent. The sum is small, but the title to itis the same as 
the title to the whole village, and on thai ground the High Court 
has granted leave to appeal. 


It is not disputed that the widow has been enjoying the 
revenues of the village for many years. She alleges that it was 
granted to her by her husband as an abselute jagheer. The 
Zemindar alleges that it was assigned only by way of maintenance 
to her. That was the first issue which the District Judge stated 


for trial. -° 


On the trial no document containing any grant was produced 
by the widow. She produced two letters from the Collector written 
on an occasion when the Zemindar then in authority denied that 
she had any title at all. The first (Exhibit I.) is dated 18th May 1871, 
and is addressed to the Zemindar. It contains this passage :— 

“ Sri Kundana Devi Patta Mahadevi Garu has sent me an arzi stat- 
“ ing, among other matters, that her husband, the late Sri Audiconda 





* 4th March 1899, 


‘Sri Braja 
Kipora Devu 


Sri Kundana 
Devi Patta 
Mahadevi. 
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“Dovu Zemindar Garu placed her in possession of the three villages 
“of Pattuguda,, Maulabhonaja and Bholladi attached tô Pratapagiri 
“Talng, as jaghegr, that after hep husband's death the late Collector, 
“Mr, Carmichael, put her in enjoymgnt of the said villages, that 
i So your accession*to tke zemindari you also. wrdte and gave her 
“ aedocument for her enjoyifig those three villages as a jagheer for her 
“life” e i 


bs The other letter, dated ie June 1872, is addressed to a Magis- 
trate. It commences thus :— 


“ It appears from the decrees hitherto i by this Court that the 
“right to the two villages of Maulabhonaja and Pattuguda in Prata- 
“pagiri Taluq beloags to Mahadevi Garu, and that they were given by 
“the Zémitdareas mokhasa for her enjoyment for life. There is 

.‘nothing to show that that grant was cancelled as alleged by the * 
“ present Zemindar.” 


The term mokhasa is explained to be the equivalent of the 
more generally known term jagheer. Each shows that the land is 
to be held for the benefit of the holder. Neither defines the dura- 
tion òf the holding. These terms therefore are consistent with | 


“either theory, and the Court must judge between them by such 


indications as it can get. The District Judge gave his opinion 
thus :— 


- “The presumption in such cases whore an Uriya Zemindar in this 
“ District gives a village to his wife after or in marriage is that it was 
“a life-interest only that was given. In this caso all the evidence 
“ produced by claimants to rebut this presumption only confirms it. 


“The contention for claimant l under issue I is baseless and 
“ rejected.” ° 


e- He proceeded to award to each claimant one-half of the 
fund. 


The widow appealed to the High Court. The learned Judges 


` gaid that, primd facie, a gift by a husband to his wife is by way of 


stridhan and that such a gift passes to her heirs. They add that 
the District Judge had referred to a local custom of which there 
was no, evidence; and they remanded the case for him to find 
« Whether there is a local custom for Zemindars to give villages to ` 
their wives for life only, and if such custom is valid.” l 
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Tn point of fact, ‘the District J adge had not referred to any Bes Beaji. 
custom at al} in its legal sense of a rule exceptionaleto the general w». 
law. He had only stated whati in his opinion wae the presumption Eri Kondane 
relating to gifts by Uriya Zemindars to their wives ; and very" Mahadevi. 
likely his opiniod was guided by what hé had’ himself known to be 
done. It is not suggested that, there i is any rule of Hindu law 
forbidding Zemindars to make gifts to their wives by way of mainte- 
nance if they are so minded.’ A custom, such as contemplated: by*® 
the issue directed on remand, is some established practice at 
variance with the general law. How can there be a custom to do 
that which the general law permits any one fo do, or abstain from, 
at his own will? There might be a rigid localeor tribal rule for- 
bidding grants to wives except for maintenance, But*that is not e 
the scope of the issue; nor could it be, seeing that the power of - ma ait 
this Zemindar to make a complete alienation is not questioned. 

The inquiry seems to be untieaning end therefore misleading. 
However, the District Judge addressed himself to the duty thrown 
upon him, and examined three witnesses who said it is the custom’ 

‘in Chinna Kimedi and in other specified zemindaries to give villages e 
to zemindarnis for life, to be resumed at their deaths. Upon these * 
statements he found in favour of the custom. 


On appeal the High Court held that this evidence wag - 
inadequate to prove a custom, and in this their Lordships agree. 
The learned Judges then refer to their previously expressed opinion 
as to presumption, and saying that the general law must prevail 
decide in favour of the widow. This, however, is a case in which 
the terms of the grant to the widow, if there ever was any expressed 
in any terms, are unknown. Sh@ has enjoyed the revenue for 
many years, and that is all we know. There is no general law to, e 
determine under such circumstances the amount of benefit which a 
husband, having absolute discretion in the matter, has conferred 
on his wife. The two documents produced by the widow herself 
bear against her view, though it must be confessed that their 
weight is slight. ‘The evidence of the witnesses is very slight, but 
such as it is, it goes to show that the idea of, giving land for life 
only to a wife by way of maintenance is not unfamiliar among 
the class to which this;Zemindar belongs, as indeed itis highly ` 

| improbable that it should be. 
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Sri Braja Their Lordships think that the High Court has been misled 
Bee Reyn by the idea thgt the nature of the- gift is governed By some rule 
Sri Kandane- of law which caa only be contravened by the establishment of 

Mahadevi. acustom. They Spree with the Digtrict Judge that there is no 

"Sufficient ground for holding that the village has been alienated 
frém the zemindari jn perpetuity, And they think that his divi- 
sion of te fund into halves isa very reasonable way of dealing ` 
‘with it. They will humbly; advise Her Majesty to reverse the 
decree appealed from and tp restore the award of the District 


Judge. The respondent must pay the costs of the proceedings in 
/ the High Court and of this appeal. 





e . IN THESHIGH COURT OF JUDICATURE AT MADRAS, 


" Present : :—Mr. Justice ee diyar and Mr. Justice 


. Davies. 
Subbarayya Mudali and another . Appellants * (Plaintif) J 
l i -v ; 
° : om Chetti dis Ke) ... Respondent (Defendant). 
‘ Subbarayya Service inam—Enfranchisement—Widow—P ower of alienation—Right of reversioner. 


Mudali -© Where a service inam is enfranchised in the name of a widow who was doing 


Kamu Ghetti. the service and holding the inam at the time, the interest acquired by her in the 
property is complete ownership, and not the limited interest of a widow under the 
Hindu law, Narayana v. Chengalamma, I. L. R., 10 M., 1, distinguished; Venkatrayudu 
v. Venkataramayya, Ib. 15 M., 284, and Durgamma v. Virrazu, Ib. 21 M., 47, and 
Salemma v. Lutchmana Reddi, Ib. 100 followed. 

Second appealfrom the decree of the District Court of North 
Arcot in A. S. No. 17 of 1897, affirming the decree of the District 
Munsif of Arni in O. S. No, 596*of 1895. 

° The suit which gave rise to this second appeal was one of a 
batch of suits brought by the reversioners to have it declared that’ 
the alienation made by the widow was invalid as against the 
plaintiffs and to establish their reversionary right to the properties 
comprised in the suit. ‘The defendant pleaded that the properties 
were not inherited by the widow from her husband but acquired 
by her and also alleged that the alienations were made for valid 
purposes, viz., for the discharge of debts incurred by her husband. 


#§. A. No. 819 of 1898. 27th Febrnary 1899, 
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The contention that the properties were. ‘the sepatate ean of subbarayya 
the widow was based upon the fact that the larids formed service ae 
inam and did not becomé the property of anypody until it was Kamu Chetti. 
enfranchised, that the enfranchisement ‘having.been made in the 
name of the widpw it amounted to a pepsonag grant to the widow 
and that, therefore, she had an alienablesinterest i in it. ‘ 

The District Munsif held that the benefit derived by mhe widow 
by enfranchisement was one gained in her position as heir to hers 
husband, that. such an acquisition shorfld be held to have been made 
for the benefit of the family and that, therefore, she could not hare - 
anything more than a widow’s estate in it. @And as he fotnd that 
the defendants had not made out any justifiable necessity for the ` 
alienation he gave a decree to the plaintiffs. On appegl, the Dis- 
trict Judge held that the law laid down by the District Munsif that o 
the widow having obtained the benefit of enfranchisement in the’ 
capacity of heir to her husbandgnust be held to have acquired it for 
the benefit of the family and not for herself exclusively, was opposed 
to the principle laid down in Venkatrayudu v. Ventkataramayya 
I. L. R, 15 M., 284, and that the’ reversioners had no right to 
question the alienation made by the widow. He accordingly. 
dismissed the plaintiffs’ suit. Against that decision this second 
appeal was preferred. : , 


T. P. Kothandarama Aiyar for appellants, 
_ P. R. Sundara Aiyar for respondent. 
The Court delivered the following 


JUDGMENT :—The case at Narayana v. Chengalamma, I. L. R., 
10 M., 1, is not in point as thé inam there w& not attached to a 
village office as in this case. There is no reason to suppose that 
the Government in granting the inam to the widow of Kandaswanhi 
(2nd defendant) intended to limit her rights to a widow’s estate? 
We do not find anything in the judgment in §. A. No. 222 of 1896 
to warrant the raising of such a presumption in this case. Our 
present conclusion is in accordance with the decision in Venkat- 
rayuduv. Venkataramayya, I. D. R., 15 M., 284, and Dharanipr agada 
Durgamma v. Kadambarí Virvasn, L L. Ry 21 M., 47, and Salemma 
y. Lutchmana Reddi, 1b. 100. 


The second appeal fails and is dismissed. with costs. 
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IN THE HIGH COURT OF J UDLGATURE AT MADRAN 


Present iy. Justice Suhaia Aiyar and M. Justice 


xon 8. ë 


a ` LY 
Thjmmakeal 8 ... Appellant * (2nd Defendant), 
e 
e j A 
v. l 
R . 


Nachiyar Ainmal and anothe? , «+ Respondents (Plaintiffs and 


7 lst Defendant). 
. e i 3 
Thimmakkal Rent Recovery Act VIII of 1865—Patta, sole title to—Revenue Courts—Jurisdiction. 
v. : e 
Nachiyar The Revante Courts have jurisdiction to incidentally decide a question as 
Amae Jee title 
e . 


Second appeal from the decree of the District Court of Madura 
in A. S: No. 403 of 1897 affirming the decree of the Deputy Collector 
of Madura i in Revenue Suit No 28 of 1897. 


This was a summary suit for an order directing the 1st defend- 

. ant, manager of the Madura Devasthanam, to issue a proper pattain 

“the name of the plaintiff. The plaintiff is the widow of one Venka- 

tasami Reddi,’ a deceased pattadar, and the 2nd defendant is his 

mother. After the death of the said Venkatasami Reddi, the Mana- 

ger of the Devasthanam issued a patta in the joint names of the 

widow and the mother for fasli 1306. Hence this suit by the widow 

for an issue of patta in her sole name. The only objection taken by | 

, the 2nd defendant was that the question raised in the suit was one of 

title and could not%®e decided by a Revenue Court according to 

` the ruling in VII Madras Revegue Register, p. 103. This objec- 

tion was overruled and the Deputy Collector decided that according 

to the Hindu Law the widow was entitled to succeed to her husband 

in preference to the mother and that the patta should be issued 

in the sole name of the plaintiff. This decision of the Deputy 

Collector was confirmed on appeal by the District Judge. Hence 
this second appeal. 


P. R. Sundara Aiyar for appellant. 


M. K. Vaidianadhu Aiyar for 1st respondent. 
t 5, A. No. 1248 of 1898, 8th March 1899. 


. 
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Thé Court delivered the following - . Thimmakkkal 


JUDGMENT :—The Revénue Court has powet to determine Nachiyar 
incidentally whether the pfaintiffïs entitled to Snforco the grant 
of the patta to her, as the sol@ tenant. A 
j ee 


The second appeal fails and i is dismigsed ith costs. t 
ges 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ‘Subrahmania Siyar and Mr. Justice 


Boddam, a s J 
Subbier ... wae) La, Appeltant* (Defendant), 
Ranga Aiyangar... a ... Respondent (Plaintif). 


e. . i 
Limitation Act, Ss. 86, 120—Hereditary office—Profits thereof, suit for—Limitation 
—-Civil Procedure Code, S. 211—Mesne profits. Saute 


Where the possession of a person against whom » suit is brought for recovery Ranga 
of possession is not totally wrongful but under a colour of right, no claim foranesne Aiyangar., 
profits can be made under 8, 211, O. P. ©., And a subsequent suit for the recovery « 
of mesne profits is not barred by res judicata. (a) 


A suit for the recovery of profits, of a hereditary office wrongfully withheld is 
governed by Art. 120. $ 


Second appeal from the decree of District Court of Trichi- 
nopoly in A. S. No. 229 of 1896, modifying the decree of the Court 
of the District Munsif of Kulitalai in O. S. No. 420 of 1895. 


This suit was brought by a hereditary stapikam-holder in the 
temples of Venugopalaswami and Malaiperumal against the dhar- . 
makarta for the recovery of emoluments wrongfully withheld. The 
plaintif brought a suit, O. S, No. 551 of 1891, against this samee 
defendant for the recovery of his stanikam right and profits attached 
thereto. In that suit profits were claimed only up to the date of 
the plaint? The suit was decreed in his.favour, and he now brought 
this suit to recover profits due for the period subsequent to that 


è 8. A. No. 1800 of 1898. 20th March 1899. 


(a) Note.—8ee as to the question of ves judicata in regard to future mesne profits 
Harmohint Chowdhrain v, Dhanmani-Chowdhrain, 1 B. L. R. (A. C. ») 188, and Mon 
Mohun Sirkar v. The Secretary of State, I. L. Re, 17 C., 968, and mee cases quoted 
therein, t 


Bobbicr 


Ranga 
‘Aiyangar, 


t e 
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date. In respec? of the 1st temple, ‘profits were claimed’ for the 
period between the 14th July 1892 and 18th May 1893, and in | 
respect of the 2md temple between the 15th December 1891 and 
13th July 1892. And this sit was fed on the 9th July 1895, - 


8 
; The defendant, cela, contended that ee profits ` 
should have been oftimed 3 in the*previous suit, that the suit was, 
„therefore, res judicata, and that the suit was barred by limitation. 


The District Munsif ovetruled the plea of res judicata. As to 
the question of limitati$n he was of opinion that the suit was really 
one for mesne profits ad was governed by Art. 109. He, therefore, 
disallowed the mgjor portion of the claim in respect of the 2nd 
temple*as barred by limitation. Both parties appealed. The 
, plaintiff contended that Art. 182 or Art. 144 should have been 
applied to his case, and that, therefore, no portion cf his claim was 
barred. On the other hand, the defendant contended that the suit 
was for damages on a tort falling under Art.'36, that, therefore, the 
whole claim should have been held to be barred. The District 
Judge held that neither of these articles, nor Art. 109 governed 


. the case, and that the suit really fell under Art. 124 (suit for 


hereditary office) and was not barred. Hence the defendant 
appealed. 


T. V. Seshagiri Aiyar for appellant. 
John Adam for respondent. 


The Court delivered the following 


JUDGMENT :,~Assuming that the right to a hereditary office 
such as this is a right to immoveable property and that the profits 
payable by the appellant are “profits arising out of immoveable 

eproperty so as to come within S. 211, ©. P. C., the plaintiff in his 
former suit did not allege that the appellant was in wrongful 
possession so as to claim mesne profits from him-under S. 211, and, 
therefore, no question of res judicata arises. 


We are unable to agree with the contention thab Art. 86 of’ 
the Limitation Act applies. The case is not specifically provided 
for, and in our opinion comes under Art. 120. 


The second appeal fails, and is dismissed_with costs. 
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IN THE HIGH COURT’ OF JUDICAPURE AT MADRAS. 


Present :—Mr: Justice. Subrahman-a Aiyar, aa Mr. Justice 
Moore.. 


e 
Subrahmanya Mudaly and others .. . Appatfant* (Defendant | 
. 2nd to Ath), 


v. 


Chithraputra Mudaly and others .% Respondents (Plaintif 
z e 
and Defendant ist & 5tif). 
e 
Specific Relief Act, 's. 42—Suit for declaration “against S oe Subrahmanya 
- Consequential relief. e Mndely 


The purchaser of mortgaged property may maintain a suet - feta declaration Chithrepatra 
that, a sale deed set up by the mortgagee is fraudalent and invalid without suipg *Mudaly. 
for redemption of the mortgage. 

Second appeal from the degree of the Temporary Subordinate 
Judge’s Court at Tinnevelly in A. S, No. 207 of 1897 affirming the 
decree of the District Munsif of Srivillisuttur in O. S. No. 31 of 
1897. l 


This was a suit for a declaration of the plaintiffs exclusive right ° 
toa house and ground under a sale deed executed by the 1st defend- 
anton the 7th of February, 1896. The Plaintiff bought the plaint 
house and ground from the 1st defendani and her husband on the 
7th of February, 1896. Out of the consideration of Rs. 100, he paid 
Rs. 80 to the Ist defendant reserving Rs. 20 for the discharge of a 
mortgage on the plaint lands in favour of the 2nd defendant. But 
the 2nd defendant having in the meanwile come to know of the 
sale to the plaintiff, fabricated a sale deel ofethe property in his 
own favour and claimed to be absolutely entitled to the plaint 
lands. Subsequently through the intervention of certain panche- 
yetdars, it was settled that the plaintiff saould receive the Rs. 20. ° 
due on the mortgage and deliver ùp the sale-deed to him. Notwith- 
standing this arrangement, the 2nd defendant presented his sale 
. deed for registration, and got it registerec. Hence this suit, 


The défendant inter alia contended that his sale deed was a 
genuine, that the sale deed executed by ihe lst defendant to the 
plaintiff was collusive and fraudulent and ihat he was in possession 
of the properties and a suit for a mere decleration was, therefore, not 

maintainable. 





1 
# 5, A. No, 1304 of 1898. j 14th March 1899. 
D 
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` 


Subrahmanya . ‘The District Munsif found that the sale deed relied on by the 
aaa 2nd defendant evas false and fraudulent and made the? declaration 
Chitheapntre ‘asked for by the plaintiff, As to the objection that a suit for a 
mere declaration was ,unsustainable,ehe disposed of it by saying 
fhat the 2nd defendat was i in ‘possession of the phoperty as mort- 
gageo, that possessiow of if could not be claimed except in a suit for 
redemption, that the plaintiff could not be compelled to bring a 
suit to redeem, and that, therefore, a suit for a mere declaration 
was not unsustainable. On appeal, the Subordinate J udge agreed 
that a suit in that form was maintainable, and seeing no reason to 
differ from the Distric®. Munsif on the other questions in the case 
dismissed the appeal and the plaintiff thereupon preferred this 
ee second dppadl. e 
ne . > K. Srinivasa Aiyangar for appellant. 
T. M. Appu Nedungadi for respondents: 
The Court delivered the following 


JUDGMENT :—The suit was substantially for a declaration 

that the sale deed set, up by the appellant (defendant) was fraudn- 

-lent and invalid as against the respondent. In such a suit, the 

respondent was not bound to sue for redemption. The view taken 

by the lower Courts is right. The second appeal is dismissed with 
costs. 





—= 


IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 
Present :—Mr. A ustice Shephard and Mr. Justice pipers 


Aiyar. e 
Perianna Servaigaran «ave aie Appelt’ * (Defendant), 
a ` ae: 
© v. 
Medora nayseee Pillai rr ... Respondent (Plaintif’). 
Perianna Transfer of Property Act, Ss, 68, 72, 74 and 95—Usufructuary mortgage—Pay- + 
Servaigaran ment to prior incumbrancer—Tacking—Suit under S. 68—Practice—Conrt fees— 
Ue lagainst part of a decree. i j i . 
Madurai- Appeal ag P ; l 
nayagam ' Where it is clear that the appeal relates only to a part of the decree of the lower 
Pillai. court, a memorandum of appeal stamped with reference to such part is sufficiently 


stamped, notwithstanding that the grounds of the appeal may go to the root of the 
whole decree. ` 


WADO eeoa a pA 
#-S, A. No. 433 of 1898, - 5 i 27th January 1899; ~- 
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v. ‘Where a usufructuary mor igages, who never obiained posgession under his mort- 
gage, paid mony to avoid a sale of the property in execution of a prior mortgage 
decree and subsequently brought’a suit to recover the money due on his own mort- 
gage and that which he paid to the decree-holder, by a sale of fhe property whioh had 
in the meanwhile passed over by a safe to a third party: — 


‘Held, that the di for sale should bé dismisses so far as it related [and the aps 
peal related only to it] to the money paid in discharge ofthe prior mortgage decree. 
° 
Per Shephard, J.:—The payment in discharge 3f a prior inoumbrance does not 
confer upon the payer any greater right tkan that possessed by the incume 
brancer. i e 


_ The money paid to the deotee-holder canfot be tacked to the princifal 
debt, first, because the payment in its nature@is not one contemplated by 
S. 72 of the Transfer of Property Act, and, secondly, because the plaintiff 
was not in possession of the mortgaged property when alone 8. 72 is appli- 
cable. . 


Per Subrahmania Aiyar, J.:—A mortgagee has, as against his mortgagor, a right. 


to tack to the mortgage amount any money that he may have paid in dis- 
charge of prior incumbrances.g But when a usufructuary mortgagee brings 
a suit under clauses 2 and 3 of S. 68 of the Transfer of Prroperty Act, 
' the decree for the mortgage money itself being only a money decree, the 
. claim in respect of its accessory, viz., the meney which he is entitled to tack 
to it, oan be in no better position and no carge can be claimed in sespect 
of it. 


Second appeal from the decree of the District Court of Trichi- 
nopoly in A. S. No, 188 of 1896, modifying the decree of the Court 
of the District Munsif of Kulitalai in O. & No. 890 of 1894. 


Two persons, Perumal and Muthaiyaan, instituted a suit O. S. 
No. 406 of 1882 against one Madurai Servaigaran and two others 
for the redemption of the plaint properties. -The Court found that 
Rs. 100 was duo to Madurai and gave a decree for the plaintiffs 
conditioned on their paying the @s. 100 due to the defendant. 
This- decree was passed on the 26th of February 1883. On the, 
25th May 1883, the two plaintiffs above-mentioned executed a usu- 
fructuary mortgage for Rs. 190 to one Annasami Pillai, the brother of 
the plaintiff in the present suit. Of this Es. 190, 100 was to go to 
Madurai, the decree-holder in O. 8. No. 405, and Rs. 90 to pay sun- 
dry other debts due by them. But in the meanwhile Madurai had 
appealed against the decree in O. S. No. 4C6. Subsequently a com- 
promise decree was passed, by which it was provided that Madurai 
was to receive ‘Rs. 285 instead of Rs. 100, shat the money was to be 
paid before the 11th May 1885, that if default was made, the said 


Perianna 
Servaigaran 
v 


M adurai- 
nayagam 
Pillai. 


Perianna 
Sprva 


Madarai- 
nayagam 
Pillai. 
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Madurai should Ve at liberty to realise the money by a sale of the 
properties, and hat till the money was paid he was to be in posses- 
sion of the properties. Default was made in the payment of money 
before the date fixed. Madurai attaqhed the properties, and on the 
32nd July 1885 applidd tohe Uourt to have the pkoperties sold in 
execution. On the 3ed August 1885, Annasami Pillai intervened 
with an offer to deposit the sum of Rs. 296-10-0 and asked the Court 
to raise the attachment. The money was deposited in Court. Five 
days later the judgment-debtors objected to the deposit by Annasami 
on the ground that he had no interest in the properties, and prayed 
that the money might We returned to‘him. The Uourt refused to do 
so except on condigion that they deposit the decree amount within 
three ddys that date. This they did not do, and the money was 
„paid to Madurai. Perumal and Muthaiyan, however, by a registered 
deed, dated 8th August 1885, sold their properties to the present 


defendant. The plaintiff never get possession of the properties’ ' 


under his usufructuary mortgage. The plaintiff now brought this 
suit to recover with interest the sum of Rs. 190 due on the mort- 
gage and the sum of Rs. 296-10-0 paid by him te Madurai in order 
‘to save the property from sale with interest thereon by way of 
damages. l 


It was contended by the defendants that the mortgage to the 
plaintiff’s brother would not avail against their sale-decd, that it 
was they that paid the sum of Rs, 296-10-0 due to Madurai, and 
that the suit was barred by limitation. The District Munsif found, 
as a matter of fact, that the sum paid to Madurai was the plaintiff’s 
and not, the defendaat’s. But, as a matter of law, he decided that 
when he paid Madurai, he was at the best, only entitled to stand in 
his place as a decree-holder in fespect of that sum, that, therefore, 


- ghe claim in respect of that sum could not form the subject of a — 


separate suit and that it was barred by limitation. As to interest, 
he held that the suit was one brought under S. 68 of the Transfer 
of Property Act, that the section did not provide for the recovery 
of interest, that, therefore, interest could be claimed only by way of 
damages, but that the suit, so far as the claim for damages was’ 
concerned, not having been instituted within six years from the date 
on which the plaintiff was entitled to sue for possession, was barred 
by limitation. In the result he gave a decree for Rs. 190, the 
money due under the mortgage. 


t 
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© On appeal, the District Judge held that S. 7% of the Transfer Periinna 
of Property*Act did not apply to the case, but thet, inasmuch as Servaparak 
the defendant: could not hawe got possession ofethe properties if Madari 
the present plaintiff had nog redeemed, Madurai by payment of pimai. 
- Rs. 296-10-0, hef was entitled to tack thfat afhount as against the 
defendant. He, therefore, modified the decree of the lower Court 


by substituting Rs. 486-10-0 in place of the sum of Rs. 190 decreed 
by the lower Court. : 


The defendant appealed against the mogification of the Distrigt 
Munsif’s decree. And the plaintiff put i in agnemorandum of objec- 
tions under S. 56i, claiming interest on both the sums decreed by 
the lower appellate Court. A preliminary oWjection was taken 
that the memorandum of appeal going to the root 6F the whole 5 . 
decree, stamp should have been paid on Rs. 486-10- 0, and not, As° 


_ had been done, on Rs. 296-10-0; that, therefore, there was no valid 


appeal before the Court.and th&t the appeal should be dismissed. 
P. R. Sundara Atyar for appellant. 
V. Krishnamani Aiyar for respondent. 


The Court delivered the following ° 


JUDGMENTS :—Shephard, J.—The appellant derives title to 
the land from Perumal and Muthian by a conveyance of sale, dated 
the 8th August 1885. In 1883, these persons obtained a decree for 
the land against Madurai subject to a payment of money to be made 
to him. Subsequently in the same year they mortgaged the land to 
the plaintiff for Rs. 190. As regards that sum there’is no dispute. 
On the 3rd August 1885, in consequence of action taken ufder the 
decree by Madurai, the plaintiff's brother, Annasami, paid into 
court the money due to Madurai. Now he seeks to recover it from œ 
the appellant, the purchaser of the land. It isnot denied that 
Madurai in regard to his decree was practically in the position. of a 
mortgagee holding an ordinary decree for sale. Now it being clear 
that the payment was not made at the request or for the benefit of 
the appellant, the plaintiff can only succeed by showing that he 
has a charge upon the land which can be enforced afainst it in the 
hands of the appellant. Any such charge possessed by the plain- 
tiff must either have existed'at the date. when the payment was 
wade, or it must have been created on that occasion. Tt does not 


Perianna 
‘Servaigaran 
v. 
Madurai- 
nayagam 
Pillai. 


©, 
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suit the plaintiff*to unge the former’ view, for the charge which 
Madurai held sosted in the decree which was satisfied ‘by the plain- 
tiffs payment and the plaintiffis notenow seeking to enforce the 
decree. The contention on the plaintiff’s behalf, therefore, is that 
independently of thdpre-Bxisting charge, a charg was created’ in 
the plaintif’s favour when by his payment into court, he saved 
the land “trom sale under the Madurai’s decree. Clases were put ‘in 
‘which the second mortgagee paying off the prior incumbrance or 
one of two mortgagors aying; off the entire mortgage debt would, 
owing to the law of limitation or other reasons practically, be with- 
out any remedy other fhan a personal one, unless he could say that 
a now charge hads been created in his favour. The possibility of 
hard cases*oes not account for or explain the right which is 
claimed. The plaintifi’s case must be that without knowledge or 
concurrence on the part of the mortgagee he may by a transaction 


between himself and the first mortgagee acquire a new right over ` 


the property. There is nothing in the Transfer of Property Act to 
support any such proposition. Sections’74 and 75 are concerned with 
the relation of prior and subsequent incumbrances. Section 95 


‘relates to the case of one of several mortgagors paying off the whole ` 


mortgage money. The language of.section 74 makes it clear that 
the second mortgagee is by tender of the mortgage money to acquire 
no other rights than that possessed by the first mortgagee. In effect 
there is deemed to be a transfer of the first mortgage to the second 
mortgagee. The law secures to the latter the interest which he might 


have acquired by a conveyance. The same principle as I conceive. 


applies in favour of the mortgagor who has paid off the mortgage 
débt: which his co-mortgagors were equally interested in paying. 
It is to be observed that Section@5, Transfer of Property Act, does 


not deal with this case generally. It states that the rule is tobe 
applied only in the case of the mortgagor who has paid the money’ 


recovering possession of the property from the. mortgages. The 
section is evidently taken ‘from Macpherson on Mortgage (See 
Edition of 1877, p. 145). That section’ as I understand like the 
decree which should be framed in the case of redemption by one:of 


two co-mortgégors or a mortgagor interested in part only of: the’ 
property (See Pearce v. Morris, Section IT, p. 1728) does nothing’ 


more than preserve to the mortgagor the right which the mort- 
gagee possessed as against the interest of the other parties in the 


. 
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mortgaged property. Therevis no question -in any of these cases Perianria 
Rerrageeat 5 
of creating £ new charge on, the property., ° 


. : Š : Madurai- 
It is otherwise when nioney is expended bf a mortgagee in nayagam 


possession: for the purposes irtlicated in gecti 72 of the Transfer, Piai. 
of. Property .Acf which provides that money so expended may,be 

added to the mortgage money. «That is what the plaintiff in this 

case is really seeking to do, although it is not pretended that the 
disbursement made by him is of such a character as to make that. 
provision of law applicable. Even-if the plaintiff had been jn 
possession, I think it would be difficult to Bold that the provision 

in the section relating to salvage of mortgaged property applied to 

the case, or that in consequence of the payment by him he acquired 

any further or other interest than that which Madurat might have ° 
-assigned to him. Inasmuch as the plaintiff is endeavouring toe . 
enforce against the land in the defendant’s hands, a remedy which 

‘he could not have enforced against Madurai, J think the suit must 

fail. The appeal must, therefore, be allowed and the respondent 

must pay the costs throughout. 


Subrahmania Aiyar, J.—I have arrived at the same conclusion _ 
” and will add but a few words with reference to the main question, 
viz., whether the respondent has a lien on the land in respect of 
the amount to which the appeal relates. There being no statutory 
provision giving a charge for the payment made in discharge of 
the amount due to Madurai and others according to the decree 
whereunder they had a lien on the land for that amount, is there 
any other foundation for the contention that the respondent has a 
charge for the sum in question? No doubt, & against the persons 
who mortgaged the land to the respondent he was entitled to add 
what was paid by him to the prior incumbrancers, Madurai, &c.,"to 
the amount advanced as the consideration for the respondent’ 
mortgage as will be seen from an observation of the Judicial Com- 
mittee in Nagendar Chunder v. Sremattee Kaminee Dossee wherein 
Lord Romilly points out that the plaintiff there who is not stated 
to have been a mortgagee in possession had a right to tack to the 
mortgage the amount of the revenue paid by her to save the 
éstate. 11M. 1. A. at 259. See also Leslie v. French, 28 Ch. D. 
at p. 560. But as the mortgage to the- respondent was partly a 
usufructuary mortgage and he never obtained possession of the 
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Perianna mortgaged property, he has according to the Full Bench decision 


Patani 
gene in Arunachalam Chetti v. Ayyavayyan, LLR., 21M., 476, no charge , 
ee on the mortgage@ property for the mofiey recoverable by him,under 


Pillai S. 68 of the Transfer of Property Act. -The amount to be added 
‘thereto consequently’ stans also on the same fookng, and the res- 
pondent’s conteution“that he has a charge for it is therefore clearly 


unsustainable (compare Anandé Hamy v. Dur Najat Ali Begum, 
*T.L.R., 13 A., 195. 


tne 
eae 5 


P] 
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IN THE HIGH ee eat JUDICATURE’ AT MADRAS, 
Diget. :—Mr. Justice Moore and -Mr. Justice ©’Farrell. 


Alwar Ayyangar and ae Pas | Appellants * (Plaintiffs 
l é ~. 6 3, 4 and 5y. 
| w. ss l ' 
g 2 e 
Krishnamachariar ... ree a. Respondent (Defendant), 


‘Act XX of 1868, Ss. 3 and 10—Appointment of a member of the Devasthanam 
Committee—Suit to cancel—Religion—Sect— Practice—Vakil’s fees—Rules under Legal 


Practitioners’ Act, Rules 81 (@), 81 (b) and 832. e oot . 


Where a Vadagalai was appointed -a member of the Qevasthanam Committee 
and the appointment, was contested in a regular suit on the groundethat the temples 
of the District were mostly of the Tengalai persuasion :— 


Held, that the word “religion” in 8.8 of Act XX of 1868 did not mean “ sect’? 
and that the appointment of the member who was of the same religion though not 
of the same sect as the temple, was legal and valid. 


Where a written statement had been put in and the suit was decided afto? 
contest but the Court did not go into the merits of the case :— 

Held, that tho case did not fell under either Rule 31 (b), or 32 of tife Rules 
framed under the Legal Practitioner's Act and that it was competent to the Courf 
to award full vakils’ fees under Rule 31 (a). 

Appeal from the decree of the Temporary Subordinate Judge’s 
Court at Tinnevelly in O. S. No. 1 of 1898. 


The facts so far as they are necessary for the purpose of this 
report appear from the judgment. 


R. Shadagopachariar for appellants. ~ 
V. Krishnaswami Aiyar for respondent. 
The Court delivered the following l e 


JUDGMENT :—This is an appeal against a decree of the 
Temporary Subordinate Judge of Tinnevelly dismissing a suit 
brought to cancel as illegal an order of the District’ Judge of 
Tinnevelly passed under the provisions of S. 10, Act XX ‘of 1863, 
appointing the defendant 4 member of the Vishnu .Devasthanam 
Committee of the Tinnevelly District. The sole ground on which 
the appointment is said to be illegal is that the’ defendant is a 





* A, No, 213 of 1898, | 27th April 1899, 
A 


Alwar 
Ayyuogar 


i Erishnama 


chariar, 


Alwar 


Ayyangar 


v. 
Krishnama- 
chariar, 
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member of the Vadagalai sect while the majority of the temples in 
the District ine fact, all with one exception, are alleged to be 
Tengalai templese 


e The Subordinata Judge without going into ¢he questions of 
faci dismissed the suit or the ground that no sult will lie to set 
aside theerder of the District Judge. It is first argued in appeal 
that this view is erroneous; that there is a right vested in the - 
Tengalais by custom to havenone but members of their sect repre- 
santed in the Committee and ‘hat on general principles a suit will 
lie to remedy the infrimgement of that right. 


Assuming that, as suggested in Minakshi v. Subramanya, 
I. L. B.,°11°N. 251, a suit may lie to cancel a District Judge’s order 
sauder S. 10 of Act XX of 1863, where the appointment is mani- 
festly improper—a point on which we desire to express no opinion, 
the question still remains whether if the present case any sufficient 
cause has been made out in the plaint to found the plaintiffs’ suit. 
In our opinion there is no such ground. The section which is, 
relied.upon by the appellants’ vakil (Section 8) provides that the 
«members of the Committee should be appointed from persons pro- 
fessing the religion for the purposes of which the mosque or temple 
was founded or is maintained. The present attempt to narrow the 
terms of the section by substituting the word “ sect ” for “ religion” 
is in our opinion entirely unwarranted. The District Judge’s order 
appointing the defendant is, therefore, perfectly legal. 


The only other point raised is that the Subordinate J udve 
should not have awamled full vakils’ fees, the suit not having been 
heard on the merits. In this cage a written statement was put in 
afd the suit decided after contest and the case does not fall under 
@ither Rule 81 (b) or 32 of the rules framed under the Legal 
Practitioners’ Act, 


We think it falls under Rale 31 ae ) and that the fees were ` 
properly calculated. 


The appeal accordingly fails and we dismiss it with costs. 
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IN THE HIGH COURT re JU DICATYRE AT MADRAS. 


Present :—Mr. Justice Sibrahmania Aiyar afid Mr. Justice 
Moore. j 7 


€ . 
Alwar Iyengar apd others ... ‘Appellants * in S. A. No. 966 of 
1898 (Defendants 1, 4 anc 5) 


e 
v, 


Zelleveger and others A Bes Respondents (Plaintif and* 
f sae e Defendante 2 and 3). 


Civil Procedure Code,S. 335—Summary order as to titlg—Regular suit--Ant. 11 of the Alwar 
Limitation Act—Construction of order. , Iyengar 

Where a court has expressed no, opinion as to the quesfion of title raised by a Zallovéger. 
claimant under S. 335 of the Civil Procedure Code, a regular spit by* the cluimant 
to establish title is not governed by Art. 11 of the Limitation Act and is not barred, | 
if not brought within one year from the date of the order. 


Where the executing court in invgstigating a claim under 5. 335, C. P. C., did 
not take any evidence, but only referred to’ the decision in a case of criminal trespass 
and an order on a claim petition presented by a predecessor in title of the plaintif, 
and without saying that on the strength of the two documents it formed a definite 
opinion as to the respective claims of the parties concerned wound up the ordpr with 
the words “ Under these circumstances, I think it is useless to hold a summary, 
inquiry as to the present possession of the land” :— 


Held :—that the reasonable construction of the aaa was that the court for some i 
reason or other declined to deliver a decision on the claim submitted for its 
consideration. ; 

Second appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 187 of 1897 presented against the decree of the . 
Court of the District Munsif of Tuticorin i in 0. S. No. 285 of 1896. 


The necessary facts appear frori the judgment. s ` 


-° ' 
` V. Krishnasawmi Aiyar and R. Sivarama Aiyar for appellants. 
R. Thomson, K. Brown'and T. Rangachariar for Ist respondents 


The Court delivered the following 


JUDGMENT :—The finding of the District Judge as to the 
plaintiffs title to the land being a finding ona question of fact, 
must be accepted: It was, however, urged for the defendant 
(appellant) that as no suit was brought within a year from the date 
‘ of the order (Exhibit XVII) to set it aside the present suit should be 

he eR: Sa 








#8, A. No 066 of 1808 17th March 1899, 


176 THE. MADRAS LAW JOURNAL REPORTS. [vou. ix. 


iyena held to be barred under Art. 11 of thd Limitation Act. That order 
E was; no doubtp passed with reference to 2 complaint of obstruction 
Zelleveger. made under S. 885 of the Civil Precedure Code, by the person 
‘through whom the defendants trage their title, against a party 
‘through | whom the phintiff claims. It is also trie that the court : 
directed the delivery*of the property to the purchaser at the exe- 

cution sale in spite of the objection raised to such delivery. The 
*question, however, is whether the order can be properly held to be 

one made under S. 335 so as,to require it to be set aside within a 

year by the party against whom it was passed. As in cases arising 

under S. 288 of the Civil Procedure Code, so in cases falling under 

, 5. 885, if an order is passed after investigation the fact that the 

e investigatfoa was not as complete as it might have béen under the 
: * circumstances would not prevent the order unless itis set aside 
within the time limited as operating as conclusive against the party 

affected by it. | But to render an otder under either of the sections 
referred to so operative, it is essential that the court passing it 

should have arrived at a definite conclusion as the matter to be 

x decided under the particular provision of the law under which the 
* court is acting (see Munisami Reddi v. Arunachala Reddi, I. L. R., 

18 M., 265). In the present instance we think that the District 

Munsif, who passed the order (Exhibit XVII), did not arrive at 

any such conclusion. Admittedly he examined no witnesses on 

behalf of either of the contending parties, nor does he appear 

to have received and filed any documentary evidence. He merely 

refers to a decision in a case of criminal trespass relating to 

the land and to the fact that the land had once before been 
attached for arrears of revenue due by the Pattadar, the plaintiff? s 

vendor, but subsequently it was tleased from the attachment on an 

~ pbjection raised by the person through whom the defendant claims. 

He does not, however, say that on the strength of these circum- 

.Btances he formed an opinion one way or the other with reference to 

the questions as to which the parties were af issue. On the contrary, 

after adverting to the circumstances just referred to the order con- 

cludes thus; “ Under these circumstances, I think it is useless to hold 

& summary enquiry as to the present possession of the land”. It 

is possible the Munsif meant to say that he did not think it neces- 

sary to take more’ evidence. But so to construe the part of the 
order qhoted above would, it seems to us, be a mere surmise, The | 
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reasonable view would seem tb be'that the District Munsif for some 
reason or otlfer declined to, give a decision on the matter on which 
he has to decide under the seetion: - If this view isæorrect, it follows 
that the order i is not one tha required to be set aside by a suit. 
We, therefore, agree with the conchision of the District J ndge | on 
the point. “ 


It was next urged that the suit was at all events barred under 


article 144 of the Limitation Act. But we take that the District? 


Judge came to the conclusion that the possession of the land passed 
to Mr. Milligan in 1890. There was no adverse possession for a 
continuous period of 12 years on the part of those through whom 
the defendants claim so as to give them a pres@riptive title, The 
second appeal fails and is dissmissed with costs, = wa 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Subrahmania Aiyar and Mr. Justice 
Boddam. 


Bavanna and another ‘ey ae Appellants* (1st & 2nd 


, Defendants) 
` v. ' i 
Balagurivi and others std ... Respondents (Plaintiffs). 


Transfer of Property Act, Ss. 72, 74—Usufructuary mortgage—Payment of a 
prior mortgage—Redemption of the usufructuary mortgage= Búhsequens suit to recover 
money paid. 


Where a usufructuary mortgagee paid off a prior mortgage-decree and suffered 
a decree for redemption without insisting on the payment of the amount so paid to 
the prior mortgagee, and: subsequently brought a regular suit for its recovery :— 


Held, that if by payment ‘of the prior €nortgage-decree he acquired any rights 
under B. 74 of the Transfer of Property Act, his remedy was to proceed in execution, 
and, if he acquired any rights under S. 72, his remedy was to insist on being paid 
in full before he could be turned out of the lands, and that in either case a separate 
suit for the recovery of the money could not be sustained. 

Second appeal from the decree of the District Court of Ganjam 
in A. S. No. 305 of 1897, affirming the decree of the District Munsif 


of Sompeta i in O. S, No. 262 of 1896. 


In 1879, the plaintiff and the 8rd defendant’s father purchased 
certain lands from the Ist and the 2nd defendants. In 1882, a prior 
EA E ea CCR DEEN LURID 5 ONO Cme Een SS CSIR TIDE 


# S. A. No. 488 of 1898, 20th March 1899 - 


Alwar | 
Iyengar 
v 
Zelleveger. 


Bavanna 
v. 


Balagurivi. 
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Balagurivi. 
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mortgagee sued to recover the mondy due on his mortgage and 
obtained a decyee against both’the wefidors and the vendees. The 
plaintiff then paiq the money (Rs. 143} die under that decree. In ` 
1895, the Ist and the 2nd defendanty, alleging that the transaction 
df 1879 was nota sale but only a mortgage, brQught a suit for 
redemption. The plasntiff*and the erd defendant then contended 
that the transaction was really a sale; but their contentions were 
overruled. The plaintiff then urged that the lst and 2nd defen- 
dants should not be allowed*to redeem, except upon payment of 
tHe Rs. 148 paid by hin? to the prior mortgagee in addition to the 
money due on their nfortgage of 1879. But the District Munsif 
thought that he copld not go into that question then and referred 
the plaintiff gr gad, the 8rd defendant toa regular suit. Hence this suit 
tg recover the money paid to the prior mortgagee (the 8rd defendant 
having refused to join as plaintiff was made a defendant in the case). 
The defendants 1 and 2 contended that the suit was barred by 
limitation and res judicata. 


The District Munsif held that, after payment of the prior 
mortgage, the plaintiff and 3rd defendant were in possession of the 


“property in respect of both mortgages, that the defendants should 


have sued to redeem both mortgages which they did not, that the 
prayer of the plaintiff to add this sum to the decree amount was 
rejected by the District Munsif in the other case, that, therefore, 
the cause of action could not be said to have arisen till 1895 when 
the transaction of 1879 was ‘decided to be a mortgage and the plain- 
tiff was ousted from the lands, and that the suit was not barred by 
limitatign. He, themefore, decreed the plaintiff's claim. On sub», 
stantially the same grounds, the District Judge affirmed the judg- 
nent. Hence this second appeal. 


P. R. Sundara Aiyar for appellants. 

J. G. Kernan for 2nd and 3rd respondents. 
The Coutt delivered the following 
JUDGMENT :—It by paying off the mortgage the plaintif 
obtained any right under S. 74 of the Transfer of Property Act, his 
remedy was to proceed in execution. If he obtained any right 
under S. 72, the right he acquired was to add the amount to his 
own debt. His mortgage was a usufructuary mortgage, and his only 


a 


2 ry i 
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right was to insist upon being paid in full before ie could be turned Bavanna 
out. This is not a case where we can say that tife plaintiff was Bolagurivi. 
turned out unlawfully ; and the suit ‘appears clearlf to be one which 

cannot be sustained. The miftake appears to have arisen owing to, 

adopting the a@vice of the Munsif instgad £ appealing from his 

decision. The second appeal is allowed, and'the plaintiffs suit is 
dismissed, No costs. : 


‘ 








IN THE HIGH COURT OF JUDICATURE AT MADRAS,’ ’ 
e e e 
Present :—Mr. H. H. Shephard, Officiating Chief Justice, and 
(J 


Mr. Justice Moore. ; e., à ` 

Douglas Grant ee at Appellant® (Plaintif) . ae 
v. l 

N. Subrahmanyan wt “aah Respondent (Defendant). 


Civil Procedure Code S. 295—Rateable distribution—Same judgment-debtor—Transfer Douglas 
of Property Act, S. 99—-Money-decree on mortgage—Sale in execution. Grant 


Where the property of a person was sold at the instance of a decree-holder and N. Subrah? 
the sale-proceeds were deposited in Court, every person having a decree against Manyan. 
the same person is entitled to rateable distribution of the amount under the provi- 
sions of S. 295 of the Code of Civil Procedure; and the fact that the decree-holder 
at whose instance the property was brought to sale held the decree not only against 
that person, but jointly and severally against him and his co-defendant in the case, 
does not exclude, the claim to rateable distribution of another creditor who had 
his decree ‘solely against that person. 


a 


Where in execution of a mere money-decree upon a mortgage, the mortgagee 
obtained an order for the sale of the mortgaged property ggying him the same rights, 
against the sale-proceeds as he bad against the property, and a subsequent money 
decreeholder applied for and obtained rateaBle distribution of the sale-proceeds > 


Held, in a suit by.the mortgagee against the subsequent decreeholder for Do P 
refund of the money so distributed to him, that the order for sale at the instance of ; 
the mortgagee-money-decreeholder was illegal under S. 99 of the Transfer of Pro- 
perty Act, that the clause in the order giving the mortgagee the same right against 

the sale-proceeds as he had against the property sold was void and of no effect as 
against the defendant who was no party to the order, that both decrees being only 
money-decrees, the order directing rateable distribution was rightly made, and that 

the plaintiff's suit should be dismissed. 


Appeal from the decree of the High Court of Madras (in the 
exercise of its original jurisdiction) in ©. S. No. 1 of 1898. 








* 0, 5. Appeal No. 25 of 1898, 8th September 1898, 


Douglas 
Grant 
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nd ; 
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é á 
' One S. T. Krishnamachariar brofight a suit, O. S. 8378 of 1880, 
upon a mortgage executed by the Zémingar of Karvetnagar and his 


N. Subrah- son and obtainefl a money-dectee for the sum of Rs, 1,41,€72-2-6. 


manyan. 


„In the year 1884, the Zemindar died and his son succeeded to his 
place. The decreeh¥Ider* in Ó. S. 378 subsequentiy filed an execu- 
tion petition No. 12 Bf 1885 i in the District Court of North Arcot, 
to which the decree had been transmitted for execution, praying 
° for the attachment and sale of the properties mortgaged to him, This 
application for execution was made against the new Zemindar as 
judgment-debtor in the original suit, but no step was taken to bring 
him in as representative of the previous Zemiridar, who was also a 
jud gment- -debtor ander that decree. The plaintiff who was appointed 
a receiver * imege subsequent suit (O. S. 148 of 1885) put in a miscel- 
- laneous petition No. 683 of 1888 in the said execution petition’ 
12 of 1885, and prayed for a sale of the property, giving him the 
same rights as such receiver against the proceeds as he had against 
the property sold, and this prayer was granted. Under this order 
some property was sold and the sale-proceeds were deposited into 
Court. In.1889, the defendant obtained a decree against the new 


* Zemindar for over Rs. 19,000, and successfully claimed rateable dis- 


tribution as against the plaintiff, of the amourit deposited into Court. 
This order directing rateable distribution, the plaintiff contended, 
was illegal, because the District Court had already passed an order on 
C. M. P. 633 of 1888, giving the receiver a prior charge over the 
sale-proceeds, because the decrees in the two suits were not against 
the same defendants, and because the late Zemindar’s debts 
were prior chargesgon the estate which had descended from the 
late Zemindar to the present one. The plaintiff, therefore, prayed 
that the defendant might be ditécted to refund the money illegally 
~ distributed to him. 


On the other hand, the defendant contended that the decree in 
O. S. No. 378 of 1880 was only a money-decree and did not confer 
any greater right on him than what the defendant had under his. 
decree in O. S. No. 8 of 1889, that the order of the District Judge 
on the miscellaneous petition 638 of 1888 was illegal and could not 
avail against the defendant who was no party to the order, and 
that the order directing rateable distribution was rightly made and 
could not be set aside, i 
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l) 
Boddam, J., held that tfe money was rightly distributed and Douglas 
ts ° wines : Gomas 
dismissed the plaintiff’s suip. Hence the appeal. © 


e . N.S fs he 
K. Brown and Wilson and King for appellant? Sorea 
The Advocate-General (Afold me) and, Messrs. Branson and « 
Branson for respondent. ` ° 


The Court delivered the following 


JUDGMENT :—The Ofi olating Chief Justice.—The plaintiff in ° 
order to recover has to show that the dofepdant was not entitled 
. to receive the money paid to them in the distribution of the pro- 
ceeds of the sale which took place in 1895., 


The first question is shobo the E -debtor against whom 
the defendant holds a decree is the same within the meaning of o 
S. 295, as the judgment-debtor against whom the decree in which ° 
the plaintiff is interested was passed, This latter decree obtained in 
1880 was made against the late Zemindar and his son, the present 
Zemindar. In 1884, his father died, and in 1899, the defendant 
obtained a decree against the present Zemindar. Meanwhile, in 
December 1888, application for execution ofthe decree of 1880 was , 
made in the District Court of North Arcot on behalf of the plaintiff. 
It was stated therein that the late Zemindar was dead, that the pre- 
sent Zimindar was the legal representative, and that the mortgaged 
property of which sale was required was then enj oyed by the present 
Zemindar. No special application and no special order seems to 
have been made under S. 234 of the Code. No attempt was made 
to realize the property as assets of the late Zemindar.’ It was 
simply the property of the pr resent Zemindar, one of the judgment- 
debtor, that was to be sold. ee 


Under these circumstances, I am clearly ae opinion that S. 295, r 
applies. The only judgment-debtor under the decree of 1880, 
with whom we are concerned, is the individiual who is judgment- 
debtor under the other decree. It is immaterial that in the first 
‘suit he had a co-defendant against whom the decree might have 
been expressly executed. It seems to me a mistake to say that there 
is a conflict between the cases reported in 9th and 12th Calcutta. 
Farran, J., in Nimbaji Tulsiram v. Vadia Venkatt, I. L. R., 16'B:, 
687, shows how they may be reconciled, and [adopt his statement 
of the law, 


B 


-Douglas 
Grant 


v. 
„N. Subrah- 


manyan. 
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_ The next ta on behalf offthe appellant is that in conse- 
quence of theæorder of the Districte dge, dated 11tH March 1889, 
directing that the sale be made free*of the mortgage, and that the 
receiver should have the same Tightagainst the proceeds as against 


` the property, the cade is pne in which the provisoyé) ) to section 295, 


comes into force, ar accordingly no order for rateable distribution 
ought t8 have been made, If the order of 11th March 1889 was 
a valid and proper order, this contention must be sound. As between 
the judgment-debtor and the purchasers the order may be conclu- 
Rive. The sale which took place in pursuance of it has not been 
questioned by either of them, and cannot be questioned in the present 


` guit, because neitker thé purchaser nor the judgment-debtor is before 


the Cotirt: ¿The sale is an admitted fact, but it does not follow that 
the defendant is bound by the terms of the order under which the 
sale was effected. If those terms instead of being embodied in the 
order had been made the subjects of a mere agreement between 


‘the decree-holder and the judgment-debtor, it is plain the other 


judgment-creditors would not have been prejudiced thereby. They 
cannot by any such agreement be deprived of the benefit of the 
provision which §. 295 of the Code of Civil Procedure makes for 
their protection. Seeing that the order was entirely illegal, being 
made in contravention of the 99th section of the Transfer Property 
Act, I think that those terms of it of which the plaintiff seeks to 
take advantage can have no other force than they would derive 
from the agreement of parties. Ifthe plaintiff had not possessed 
a mortgage interest, the order for sale omitting the terms in 
question would havg been a legal one. What the defendant asks 
is that he should not be in a worse position than he would be in if 
such a legal order had been mafl¢. Such terms of the order as aro 


based on the existence of the plaintiffs mortgage, even according 


to the defendant’s contention, are terms which the District Court 
had no power to impose, and, therefore, should not be considered to 
have any judicial force. In my opinion this is the right view of 
the matter, and the order of the 11th March 1889 in so far as 
it recognizes the plaintiff’s mortgage is not valid or binding as 
against the defendant. In this view of the case it is unnecessary to 
consider whether proviso (b) to S. 295, which was enacted before 
the Transfer of Property Act came. into force avd applies to move- 
able as well as immoveable property, affects the case of a mortgage 
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held by the decree-holder si nor is it necessary to consider the Douglas 


question whether the remedy dnethe mortgage was los by limitation, Grant 
or by the fact thata suit ha@ pr eviously been broaght upon it. cre 


For the reagons already ftated, I think the suit was rightly , 
dismissed, and I¢would dismiss the appeal with costs. 


Moore, J.—I concur. ° 
=t a 





IN THE HIGH COURT OF JUDICATŲRE AT MADRAS. , 
Present :—Mr. Justice Shephard and Me. Justice Subrahmania 


Aiyar. : _ 2 
Krishna Doss Balamukunda Doss __.. Appellanté,(Plaiitif’) é 
v y e 
` $ vV. x ee . 
Guruva Reddi s ie ... Respondent (Defendant). 
e í 
Rent Recovery Act, Ss. 9 and 5l—Tender of patta—Refusal to accept—Second Krishna Doss 
tender—Limitation. i : Balamu- 


: , kunda Doss 
A landlord may within the fasli tender a second patta if he thinks that thg first Cay,” 


was improper; and a suit to compel the acceptance.of such amended patta is within inal ` 
time if brought within two months of its date. ia 


Second appeal from the decree of District Court of North 
Arcot in A. S. No. 162 of 1897, reversing the decree of the Head 
Assistant Collector of North Arcot in summary suit No. 746. 


A landlord first tendered a patta on the 11th January, 1895. ` 
Defendant refused to accept it. A modified patta was tendered on 
the 28th of June 1895, and this suit was filed on the 27th of August’ 
1895. The defendant contended that since the’suit was not brought 
within a month of the date of therefusal to accept the first patta, - 
the suit was barred by limitation. They also contended that the | 
patta was improper in many respects. The Head Assistant Col. 
lector held that the suit was not barred and passed a decree for the’. 
plaintiff with certain modifications. On appeal, the District Judge - 
held that though there was nothing in Act VIII of 1865 to ex- 
clude the tender of a second patta, the only reasonable meaning 
that could: be attached, to the provisions of the Act was that there 
should be only -one tender and that the suit should be brought ` 
within one month of the date of the refusal to accept such tender. 


#3, A, No, 881 of 1898, Sth March 1899. 
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Krishna Doss He, therefore, 


ismissed the eas s suit. Hence this second 
Balamu- 


knada Doss 4ppeal. e : 
arava V. Bhashyan? Aiyanger, V.°C. Dešikachariar and Æ. Ventai: 
e gama Sarma for appellant. . 9 i 
+ N. Subrahmanyggn foe respondent. U 


The Court delivered the following 


° JUDGMENT :—It seems to us impossible to hold that there is 

no case in which a landlord may, in the course of the fasli, tender a 

second and amended pata, In this case where the patta first 

tendered was defective and the landlord discovering the mistake 

tendered an amended patta, it would be most unreasonable to say 

e - thatthe reTuaialeto accept the amended patta does not give a cause 

. * aof action. To hold that a second patta can never be tendered in 

substitution for one tendered by mistake would mean that the 

landlord must go to Court, though fully aware that the patta 

tendered by him was erroneous. Again, in the case where the 

question of the lawfulness of a distraint is raised, it cannot be 

. doubted that the Court would look at the corrected patta and not 

“hold that the distraint was unlawful, because the original patta was 

irregular. The peculiar nature of the correlative rights of land- 

lord and tenant have to be borne in mind. Neither can enforce 

the terms of the contract of tenancy against the other without 
satisfying a condition precedènt. 


, The landlord has to tender a proper patta and the tenant on 
his side to accept it. The landlord has till the end of the fasli time 
to tender the patta and the tenant has the same period in which he 
may accept it, or may on his side file the suit under S. 8 of the Act. 

`~ Either party may in anticipation declare that he will not accede to 
the demand made by the other party, and the latter thereupon, no 
doubt, has a cause of action, but as in the case of contract it is not 
incumbent upon one party to treat such a declaration as a bréach 
and to sue upon it immediately instead of waiting until the due 
date for performance has arrived; so in this case, we are disposed 
to think the landlord may wait till the end of the fasli and is not 
bound to found the action on a refisal to accept which the tenant 
may retract and may not persist in till the end of the fasli. Other- 
wise the anomaly might arise that while the landlord might by 
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lapse of time have lost his right of compelling the tenant to accept Krishna Doss 
a patta, the tenant might still¥ be in a position to demand a patta. Pe ae 
Tt is not necessary to say what the decision shoulg be in a case in us 
which, there having been a refgisal on the tenant’s part more than Reddi, 
two months before the expiration of the fesli, éhe Jandlord brought ° 


the suit after that date. : ° 


Tn the present case, a fresh demand was made just béfore the 
end of the fasli and the suit was brought within two months. 

The landlord in making the tender ‘wag only done what hg 
might have been compelled to do. Under thpse circumstances, we 
think it is impossible to hold either thay the tender should be 
disregarded as if it had never been made or “that tHe tenant’s yefusal 
does not give rise to a cause of action. - . ° 
= We must reverse the judgment and send the case back for 
disposal on merits. 

Costs to follow result. 


e / 


—————— 


IN THE HIGH COURT: OF JUDICATURE AT MADRAS. . o 





Present :—Mr. Justice Subrabmania Aiyar and Mr. Justice 


. 


Moore. 


Mahomed Hsuph Ravutian ... `. Appellant * (Defendant) 


Pattamsa Ammal - ni ase ... Respondent (Plaintif). 


t . 
Mahomedan Law—Gift by husband to wife—Gift for consideration or Hebabil Ewaz Mahomed 
possession. e . ë Bet 
A gift by a man to his wife is no excepfion to the general rule of law that to avag a3 


constitute a valid gift actual possession or such possession of the thing given, ag Pattamsa 
the nature of the case will admit, should pass to the donge. H. M. Azim Unnissa , pml. 
v Clement Dale, 6 M. H. C. R., 455, referred to. 

Where a gift was made by a Mahomedan to his wife in consideration of the wife 
releasing her claim to dower :— š ; ` 

Held, that it was a gift for consideration or Hebabil Ewaz known to the Maho. 
medan Law and that it was valid even without transmutation of possession, Khajoo- 


TOOMMASSE Ve Rowshan Jahan, I. L. B., 2 C. (at 197), followed. 
Second appeal from the decree of the Subordinate Judge’s 
Court of Kumbakonam in A. S. No. 646 of 1897, affirming the 


en a a a 
* S. A. No. 1816 of 1899. . 18th April 1899, ’ 


Mahomed 
Esuph 
Ravuthan 


v. 
Pattamsa 


. Ammal. 
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decree of the District Munsif of BA a a in 0. S. No. 874 
of 1896. ° aT ; : 
The necessary facts appear from the judgment. 
e. F. Krishnaswami Aiyangar for Popellant. ° 
~ V. Krishmaswami Aiar for respondent, 
The Court delivered the following 


JUDGMENT :—The District Munsif holds that Exhibit A is a 
gift, that possession wag not transferred by the husband to his wife 
but thatit has been held that in the case of a gift by husband. to 
a wife actual transmutatjon of possession is not necessary, and he’ 
refers to the decfsion in H. M. Azim Unnissa v. Clement Dale, 


e. ~, 6M. H. G. Bs 455. What, however, was there held was that 


‘all that was necessary to render a gift by a Mahomedan husband 
to his wife valid was that it should be accompanied with such 
a change of possession as the subject was capable of and as was 


` consistent with the continuance of the relation of husband and 


wife. In a case where, for example, a husband made a gift of 
the louse in which he and his wife were living together and 
* after the gift they both continued to reside in ‘the building it 
"might be held that the gift was accompanied with such change 


. of possession as was consistent with the continuance of the relation 


of husband and wife between the donor and donee. °In the present 
case, however, it is shown that the husband and wife separated 
almost immediately after the gift was made, that the subject matter 
ofthe gift was land, and that the donee never got possession of: 
these lands in any way or received any of the produce obtained 


from them. n 
e 


It is not easy to see how it can be said that any possession 
‘passed. The Subordinate Judge holds, in our opinion rightly, that 
the transaction evidenced by Exhibit A constituted what is known 

‘ Hebabil Hwaz’ or a gift for consideration. That in such a 
case transfer of possession is unnecessar y is clear from the Privy 
Council case, in Khajooroonissa v. Rowshan Jahan, I. L. Ry, 2 CG, 
184 (at 197) cited for the respondent. The Mahomedan ie 
rules relating to sales or exchanges, on which the appellant’s 
vakil laid much stress, have really no bearing in a case like’ 
this. Hebabil Hwaz is shown to be a real transaction and it ig 
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unaffected by undue influe§ce, fraud or -the like. All that has 
to be shown to support thg trénsaction is, as will be seen from the 
case already referred to, the actwal passing of¢the consideration 


agreed to be given. That sug: was the case in the present instance, 


cannot be denigd, since the consideratiob ming from the respon- 
dent was the release by her of the right to lower which she was 
entitled to get from the appellant, her husband, and that release 


was complete when the transfer in question was accepted by her. ° 


‘The second appeal fails and is dismissal with costs. s 


t 8. . 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Mahomed 
Esuph 
Ravuthan 
v. 
Pattamsa 
Ammal. 


Present:—Mr. Justice Subrahmania Aiyar afd Mr. Justice e 


Moore. 


Nanu Iyer and another *.. , Appellants * (Plaintifs) 
Ve 


Tulasi Vandayan and another ... A EDENN Dafendants I 


and 2). 


e. 
Lessor and lessee—Execution purchaser from lessee—Ignorance of lease—Privity of Nanu Iyer 


estate—Liability for rent—Mesne profits. 


V 
Tulasi 


A, purchased the undivided 3th share of a coparcener ina Hindu family and let Vandayan. 


it on lease to the person himself. B purchased the same property in execution of a 
decree against the coparcener in ignorance of the limited character of his interest 
init. In a suit by A against B and the members of the family for the recovery of 
3th of the properties and mesne profits :— 

Held, that A was entitled to a division and delivery of the 4th share of the 
properties, that there was no privity of estate between # and B, that, therefore, B 
was not liable to pay rent to A, but that B was liahle to pay mesne profits on the 
portion of the lends in his possession that might Fall to the plaintiff's share on 


partition. z 7 


Second appeal from the decree of the District Court of Tanjore 
in A. S. No. 821 of 1897, presented against the decree of the Court 
of the District Munsif of Tiruvalur in O. S. No. 181 of 1895. 


This was asuit for thé recovery of plaint-mentioned lands with 
mesne profits. The material facts of the case are as follows: The 
defendants 1 and 3to 7 are coparceners. The Ist defendant con- 
veyed his.undivided 4th share of the family properties in considera- 











*S, A. No, 1157 of 1898, ` 22nd March 1899. 
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‘ Nanu Iyer tion of a debt due by him to the plaiftiff with a reservation of his 


v. 
Tulasi 


right to redeem the property on payntent of the money on acertain 


Vandayan. date. However, he Ist defendant remained in possession of the pro- 


perties and executed a swamibhogampdeed wher eby it was provided. 
that should the plaintiff i iour any loss by the 1st dgfendant’s failure 
to`pay rent or otherwise, the plaintiff might give notice of cancella- 
tion of tHo swamibhogam,deed and enter upon the lands immediately. 
The 2nd defendant. obtained a decree against the Ist’ defendant: 
and in execution of it brought the property to sale and purchased 


i? on the footing that if was the absolute property of the Ist defend- . ` 


ant. He subsequently’ established his right af such purchaser in 
a suit against the 1st defendant’s coparceners and was in enjoy- 
ment of the.portion of the properties he recovered in that suit. 

~The ist defendant made default in the payment of rent and the 
plaintiff gave notice of his intention to throw up the swamibhogam 
deed and brought this suit to recever 4th of the properties with 
mesne profits. He also impleaded the coparceners of the lst defend- 
ant as parties to the suit on the ground that they were in possession 
of some of the properties. 


The District Munsif gave him a decree for the lands against 
all the defendants, but confined his claim for rent to the 1st defend- 
ant only. On appeal, the District Judge modified the decree by 
limiting the 2nd defendant’s liability to 4th of the lands in his Pee 
session. Hence this second appeal. 


V. Krishnaswami Aiyar for appellants. 


0. R. PRAA Aiyar and S. Raghava Aiyangar for 2nd 
respondent. 


e The Court delivered the tionis 


JUDGMENT :—Subrahmania Aiyar, J.—It was strongly con- 
tended on behalf of the appellants (plaintiffs) that the 2nd respond- 
ent (2nd defendant) also should have been made liable for the rent 
(swamibhogam) aid interest which were payable under the lease, 
Exhibit D, executed to. the appellants by the Ist respondent and 
which were decreed against the latter. The ground urged was 
that inasmuch as the 2nd respondent had become the purchaser in 
a Court sale of the right, title and interest of the 1st respondent in 
the lands that belonged to him and his coparceners, the 2nd res- 


Pi 
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pondent should be treated ad the assignee from the 1st respondent 
and held liable forthe amodit in dispute. It is established that 
when the 2nd respondent made the purchase ‘he had no notice that 
the Ist respondent held butgas lessee, that he believed he was, 
acquiring not the interest of a lesseé but an absolute title, that he 
litigated with the lst respondent’s coparoeffera on that footing, 
obtained a decree as owner for the land new occupied by” him, and 
has ever since held possession of itas such. In these circumstances,’ 
it is clear that the appellants’ contention cannot be accepted. Now, 
the ground on which an assignee from a lessee i is responsible to the 
lessor for rent payable under the demise is *that there is between 
them a, privity of estate. Such privity cannot, however, be said to 
‘subsist between the party called upon to pay rent gpd the party 
claiming it when the former never purported to hold under tha, 
latter. No doubt in certain cases it is open to the Courts to imply, 
from circumstances connected with the occupation, that the relation 
of landlord and tenant exists between the occupier and the owner. 
But that relation will not and cannot be implied whén the acts and 
conduct of the parties are inconsistent with its existence. Thy 2nd 


respondent not having recognised the appellants at any time as his? 


landlords, the possession of that respondent was not the possession ` 
of one holding in privity ‘with the appellants, but with reference to 
them that of a trespasser—compare the observation of the Judicial 
Committee in Srimati Anand Mayi Dasi v. Dharandra Chandra 
Mookerjee at p. 127, 8 B. L. R.—and it follows that the 2nd res- 
‘pondent is not liable'to them for the rent and interest claimed. The 
lower Courts nevertheless ought not to have pxonerated him alto- 
gether. He should have been held liable to pay mesne profits to the 
appellants for a period of 3 years frfor to the date of the plaint as algo 


Nanu Tyer 
vV 
Tulasi 
Vandayan. 


_ subsequent profits to the extent to which he may eventually be found # 


responsible. As to the other point also urged on behalf of the 
appellants, the decision of the lower appellate Court cannot be 
upheld. Both the Courts having decided that the appellants are 
entitled to a sixth share out of all the lands held by the 1st respon- 
dent and his coparceners jointly, the question as to the particular 
parcels of land to be allotted to the appellants for their share must 
have been left to be determined at the actual partition to be made 
under the present preliminary decree. The lower appellate Court 
was not, therefore, justified in holding that the appellants were 


g 
‘e 


Nanu Iyor 
‘Talasi 


Finegan 


Periathambi 
Bommiah 


v. 

Chitham- 
baram 

Ohettiar. 


' Moora 


Poriathambi Bommiah tee ... Appellant * (Plaintif) 


190 E MADRAS LAW JOURNAL REPORTS. “ [voL IX. 


entitled only to 2 mahs*of land out of fhe 12 mahs in the possession 
of the 2nd respondent. The decree sf the lower appbllate Court 
will, therefore, beereversed and that of the District Munsif restored, 
yith the modification that the 2nd gespondent must pay to the 
appellants mesne profits from April 1822 up to the date of delivery 

or 3 years from the date of the decree (whichever is earlier) with 
reference to the 12 mahs,in his possession should the whole cf that 
bxtent be eventually allotted to the appellants’ ‘share, or with refer- 
ence to so much thereof as might be allotted to that share. The 
costs of the appellants 1 In the lower appellate Court must be paid 
by the 2nd respondent.” But i in this Court each’party will bear his 


costs. ° 
e e 


Moore, J$ concur. 











IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Chithambaram Chettiar ~ ... ... Respondent (Defendant). 


Revenue Recovery Act II of 1864, Ss. 38 and 59—Revenue sale—Suit to set aside— 
Jurisdiction—Omission to put up notice of sale iu the Collector's Office—“‘ Material ” 
irregularity. 

: Where, under the 1st classe of S. 88 of Act II of 1864 an application was made to the 
Collector fo set aside a revenue sale on the ground of irregularity, and the Collector 
refused to interfere on the ground that ti® drregularity was not material and was not 

se 
proved to have caused any loss: 
© ` Held, that under 8.59 of the Act the District Court had jurisdiction to entertain 
a suit to set aside the sale. 

Held, also that in such a suit the Court could not give relief on the mere ground 
of irregularity without further proof that it was a material one and had caused 
substantial injury to the plaintiffs. 

The omission to put up a notice of the sale at the Oollector’s Office, which is far 
away from the scene of the revenue sale, cannot be said to have led to a paucity of 
bidders at the place of auction and to have occasioned a fall in the price of the 


properties sold. 


ro > # A, Ng, 2260f1898, © “Y ļáth Apri 1899. 








` 
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` Appeal from the decred of the District Court of Coimbatore in Periathambi 


O. S. No. 7 of 1898. l. A -, Bommiah 
PON *. ae = Chitham- 
The facts appear from the judgmens of Moore, J. baram 


Chettiar, 
C. Sankaran Nayar for appellant... e 


V Bhashyam yengar and T. korean Ghariar for 
respondent. . . 


The Court delivered the following 


J UDGMENT : :— Moore, J.—The village of Erumarapatti Was 
sold on the 30th ‘ August, 1897, on account of arrears due by the 
Zemindar of Andipatti. Application was madé to the Collector to 
set aside the sale, under the first clause of Sectiog 233 of Act IT of” ° 
1864, on the ground that there were material irregularities in on 
nection with the sale, and that in consequence of such irregularities 
the Zemindar had sustained svbstantial injury. The Collector found 
` that one irr egularity, the omission to post a certain notice in his 
office, had been proved, but held that this was not a serious irregu- 
larity, and also that although the- village had been sold for less than ° 
its full value, yet that the price realised was not so much below the 
‘value as to justify him in setting aside the sale. He accordingly 
rejected the petition of the Zemindar (plaintiff-appellant) who there- 
on filed a suit to set aside the sale, the auction-purchaser alone 
being made the defendant (respondent). The District Judge held 
that the notice of sale was not posted up in the Collector’s Office, 
that this was an irregularity, but that it did not furnish sufficient 
ground for setting aside the sale and also alecided that he had no 


jurisdiction to entertain the suit. \ 


It appears to me that the Dei Judge had jurisdiction ie 
entertain this suit. Section 38, clause 1, Act II of 1864 (Madras) 
provides that application may be made to the Collector to set aside 
.a sale of immoveable property on the ground of some material irre- 
gularity in publishing or conducting it, kut lays down that “ except 
as otherwise is hereinafter provided” no sale shall be set aside on 
the ground of irregularity, unless the applicant proves that he has 
sustained substantial injury ‘by reason thereof. Much has been 
said. at the hearing of this appeal as to the meaning of the words 
“except as otherwise-is hereinafter provided,” but I think that 


192 ` TÈE MADRAS LAW JOURNAL REPORTS. [vou 1x. 


Periathambi there can be no reasonable doubt that they refer to the action 
Pommien which the Collector can take suo motu wer the latter part of clause 3 


Chitham- 
baram 


Chettiar, 


of this section; and that they must consequently be excluded from 
consideration in determining the quegjion which arises in the pre- - 
sent suit, namely, whethere an applicant whose peči ion under the 

first clause of the section has been rejected has any remedy. It 

appears tÒ me that he has such remedy under 8.59 which pro? 

tides that nothing in the Act shall be held to prevent parties 
deoming themselves aggrieved, by any proceedings under the Act 

from applying to the Civil Courts for redress. Fere the plaintiff 

(appellant) considers himselfaggriéved, because tHe Collector refused - 
to set aside the salednd he i is, in my opinion, entitled to ask a Civil 
„ Court to ‘decidevig he i is entitled to redress. 


The District, Judge has held that there was an unimportant 
irregularity in connection with the gale, but that it did not cause . 
the appellant substantial loss It is contended on behalf of the 
respondent that if these findings are ‘upheld the appeal must be 
dismissed. The pleader for the appellant, however, urges that 
although clause 1 of Section 38 provides that the Collector cannot 
set aside a sale on an.application being made to him to do so, unless 
it is shown that there was an irregularity connected with it which 
caused the applicant substantial loss, yet that a Civil’ Court can 
cancel the sale on proof of any irregularity, whether it has caused 
loss or not. It does not appear to me that it is possible to accept 
this argument. It is S. 59 that gives the appellant his right to 
sue, and that section provides that itis only when he has been 
aggrieved by proceedings taken under the Act that he is entitled 
to yedress. He cannot be held fo*be aggrieved, because the Col- 


“algctor did not’ dn proof of an irregularity set aside the sale notwith- 


standing. that substantial loss had not been caused, inasmuch as 
clause 1 of Section 38, under which the Collector has acted, does 
not empower him to cancel a sale without proof of substantial injury. 
The only question that remains for consideration is as to whether it 
has been shown that any irregularity proved to have been commit- 
ted in connection with the sale caused the appellant substantial loss, 
The only irregularity that I can hold has been proved is the one 


_ admitted by the Collector, namely, that the notice of sale was not 
posted up in his office, The evidence giver by the plaintiff and his 
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Poriathambi eae takeu agamst him. Nothing tof the kind, however, can 
Bommiah 


es happen, in congequence of the defecé ef procedure, witich is estab- 
ai lished here and which cannot ordinarily’ result in more than the 
Chettiar. . property sold fetching less than what might have been got for it, 
í had that publicity, which the affixing of asale notice in the Col- 
lector’s Office is intewded to secure, been given td the sale. The 
omission $n question cannot, therefore, be said to be more than an 
¢rregularity, though undoubtedly it is a material. irregularity. In 

this view, is a Civil Court altogether debarred, as held by tke Dis- 

trict Judge and urged “before us by Mr. Bhashyam Aiyangar on 

., ‘behalf of the defenddit, from entering into the question of the 
validity of the salg?..Mf. Bhashyam Aiyangar relied on S. 88 of 

Act II ef 1864 i in support of his contention. But what does that 

g section really prévide ? Under paragraphs I and II thereof, a party 
may apply to the Collector within 30 days from the date of the sale 

to set aside the'sale, on the ground of material irregularity or mistake 

or fraud in publishing or conducting it, and the Collector can set 

it aside, if the alleged ground is made out, provided, however, that, 

when such ground is material irregularity or mistake in the publi- 

. cation or the conduct of the sale, it can be set aside, only if the appli- 

cant proves to the satisfaction of the Collector that substantial i injury 

was caused by such irregularity or mistake. Under the third para- 
graph ‘of the section, it is competent to a Collector to act on his own | 

motion and, if he thinks that the sale ought not to stand, he can set 

it aside, irrespective of the question—whether substantial injury has 

been caused by the sale or not. The words which occur in the con-. 

cluding part of the first paragraph of the section, and on which much 

- stress was laid by Mr. ‘Bhashyam Aiyangar, viz., exceptas herein- 

after provided’ are inserted there obviously for the purpose of 

£7 uding from the operation of that part of the section the ‘case, in 

“which the sale is set aside by the Collector suo motu. There is, 
therefore, absolutely nothing in the section relied on to warrant the 

view that civil tribunals are entirely debarred from going into the 
question of the validity of a revenue sale in publishing or conducting 

which a material irregularity has been allowed to occur. And 

‘having regard to 8.59 of the Act, whereby power is reserved 

to a party aggrieved by any proceeding under the Act, to seek 

‘redress in a Civil Court, save as specifically excepted in the enact- 

ment and sales like the present not coming within the saving clause, 


x 


FART VII,] - THE MADRAS LAW JOURNAL REPORTS I8 


there can be no doubt that Courts are ai liberty to set aside such Periathambi 
sales, subject, however, to thes condition that the perty seeking the Zo 
relief must establish that heshas sustained substamtial injury by the Ohitham- 
irregularity complained of. Ẹpis-true that no such condition is tq Groans 
be found in the section just cited. But the provision that a party, 

- impeaching a sale, on the grouyd of materiff irr egularity, cannot 

have it set aside by the Revenue authorizy specially empowered to’ 

deal with the matter, unless proof of injary, as aforesaid, is given? 

. certainly implies that the party is gubject to a similar condition, 

when he takes proceedings in the matter ma Civil Čourt. For, 

what reason is there for considering that roof of i injury is essential 

to the cancelment of the sale by one authority, but not for phe can- 

celment of it by the other? None whatever. Suc} being the case, . ° 

it remains to consider, whether the'plaintiff has made out that the 

omission to put up the notice in the Collector’s Office has caused 

him such injury as is required*by the law before a sale can be set 

aside. It must be admitted that the.sum of Rs. 5,800, for which 

the village was knocked down to the defendant, is less than’its pro- 
bable value, which might well be taken at about Rs. 8,000 (Exhibit . 
C). No doubt, as pointed out by Mr. Sankaran Nair, in cases like’ 
this, direct evidence is not necessary to connect the inadequacy of 
the price realised with the material irregularity proved and the 
relation of cause and effect between the two may be inferred, where 
such inference is reasonable from the nature of the irregularity and ° 
‘the extent of the inadequacy of ‘the price (Gur Butsh Tall v. 
Jawahir Singh, I. L. R., 20 O., atp. 604; see also Venkata- 

` 'subbaraya Chetti v. Zaminda of Karvetineyar, I. L, Rọ 20 M. 
161). Turning, however, to the > irregularity here, to say tliat the 
non-publication of the notice at Coimbatore—the Collector's Statton 
“—which is many miles from where the property was sold, led to a° 
` paucity of bidders at the auction and occasioned a fall in the price 
would hardly be a reasonable inference, if it can be called an infer- 
ence. And as to the inadequacy in the price, it is not such as to 
be insusceptible of other explanations, such as, that it was due to 
an apprehension on the part of the bidders that the purchaser will 
probably be involved in litigation about the validity of the sale, an 
apprehension which suits like this unfortunately tend to foster, 


Į concur, therefore, in dismissing the appeal wath costs, 








Valiappu 
Nayar 
te 
Paru 
Nethiav. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : i—Mr, Justice Subrabindnia Aiyar and Mr. J ustice 
Davies. 
Valiappu Nayar and oghers ° A Appellants’* (Plaintiffs 


<i - ' 2 to 5) 


e 
. v., 


Paru Nethiar and others .... l ... Respondents (Defendants). 


` . 
®Civil Proceduro Code, S. 13% Tssue rer judicata—Estoppel by conduct—Indian Limita- 
Act, Art, 1?0—A filiation of females—Possession by a Tarwad meniher eee pos- 
session—A filliation to branch of J prwad—Local usage. 


A suiț for amore Geclaration of title in so far as it relates to lands not in the 


ssession of the platptiff i tainable. - 
e Possession o o plaggtiff is ungustainable 


e e Where an issue had been decided’in a previous suit between the same parties 
in reference to a portion of the subject-matter of this suit :— 

Held, that the issue was not res judicata egcept as to the portion actually affected 
by the decision in that snit, as the tribunal which decided that case was not of 
Jurisdiction compentent to try the subsequent suit. f 

Where the members of one branch were affiliated to and E with another 
branch of the Tarwad and had been recognised by the members of the whole Tawad 
as belonging to that branch :— Z , 

Held, that the members of the Tarwad were not estopped by their recognition 
from contending that the affiliated members had no right to the property of that 
branch, as the affiliated members had in no way acted to their detriment. 


Art. 118 of the 2nd Schedule to the Limitation Act, relates only to the case of 


of the adoption of a son under the Hindu Law, but does not apply to affiliation of 


females under the Malabar Law or according to local usage as in the case of dancing- 
girls, 

Where the Karavan i®in possession of [property on behalf a thavali, the con-* 
structive possession which every member may be said to havé of the properties 
cannot support a claim by adverse possessiSn. 


~ There may be valid affiliations to a Tarwad; but an affiliation to a branch of 


° 
: a Tarwad not wholly severed from it cannot be made unless there is any local usage 
to support it. 


Appeal from the decree of the Subordinate Judge’s Court of 
Palghaut in O. 8. No. 6 of 1897. 


- The facts appear from the judgment. 
V. Bhashyam Aiyangar and K. P. Govinda Menon for appel- 


‘lants. 





* A, No. 151 of 1898. 28th February 1885, 
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C. R. Pattabhivma Aiya? for 1st respondent. 


C. Sankaran Nair, Ryrd Nambiar and v. Rantın Nair for 1st 
to 3rd respondents, ° 


The Court delivered the billowing i ` s 


JUDGMENT :—This is a suit by tHe plaintiffs as members of 
Kallampattil Tarwad in respect of certain properties, Weld by a 
thavali or branch called Makkalvidu, which formed part of the 
undivided Tarwad, on the ground éhat the thavali had become 
extinct on the death of Pangunni Nayar Who died in 1894. The 
Ist defendant and vhildren, the 2nd and 3r@ defendants, fleny that 
the thavali is extinct, in that they are members thereof being de- 
scendants of one Nama Nethiar who, they allege, was în 1844, 1845, 


affiliated to the thavali by the members of whom “t then consisted, s 


The Subordinate Judge dismissed the suit. 


That Nama Nethiar who was born in another thavali of the 
Kallampattil Tarwad ' was, about the time alleged by the contest- 


ing defendants, taken into the Makkalvidu thavali and, that ever, 


since she and her descendants have been Jooked upon and ‘treated 


as members of that thavali, there can be no doubt, Whether Nama 


- Nethiar thereby acquired in point of law the rights of.a member 


of the thavali is the important question for determination. Other- 


questions also are raised which it will be convenient to dispose of 
first. 


The suit so far as it seeks merely a declaratory decree must fail 
as regards items in Schedule A. For we find that the plaintiffs 
were not in possession of the said items whenhey brought the suit ; 
but the contesting defendants hæve, since the death of Pangunni 
referred to above, held possession thereof. We are unable*to 
agree in the suggestion that no rents wera collected by thé contest® 
ing defendants prior to the institution of this suit. The evidence 
points clearly to the view that the tenants had attorned and paid 
rents to them even before the suit. The plea of res judicata raised 
by the contesting defendants cannot except as regards items 34 to 
68 in Schedule A prevail, the former judgments relied on being 
those of Courts which were not competent to try the present suit. 


With reference to the said items 34 to 63, however, the plea 
must þe, sustained, as in O. S. No. 12 of 1895 the Ist defendant 
D 


Valiyappa 
Nayar 
v. 


aru 
Nethiar, 


Valiyappu 
ayar 
V. 
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Nethiar, 
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recovered the lands as against the tenants then in possession and 
the present piintiffs, As regards the question of “estoppel by 
conduct upon whéch the decision of the Subordinate J udge dismisg~ 
sing the suit appears to have been pyncipally based, we are unable 
to agree with him, There can be no doubt, as has been already 
stated, that Nama Néthiar and her,descendants were long treated as 
members of the thavali by the members of the thavali as well as by 
*the members of the whole Tarwad. But there is nothing to show that 
any right or interest vested, i in Nama Nethiar was abandoned in 
ednsequente of what took place in 1844 and 1845 or was thereby in ' 
any way affected. The only change that took place with reference 
‘to her and her descendants was a change of residence. Instead of 
living i in one ; house and with one set of members of the family they 


* Jived in another Boie and with another set of members. It does not 


seem to us possible to hold that this alone amounted to such acting 
‘on the part of Nama Nethiar and her descendants to their deteri- 
ment or to such a change in their position as within the meaning 


of the doctrine of estoppel, will preclude the plaintiffs from contend- 


ing that Nama Nethiar and the contesting defendants acquired no 
‘legal rights in respect of the Makkalvidu thavali property. The 
next question is whether the plaintiff’s claim is barred by limitation, 


` Article 118 of the Limitation Act was relied on, on behalf of the 


contesting defendants. The language of that article might at first 
sight seem to refer to any adoption. But in construing that article, 
it is necessary to read it with the next which is in part materia, 
Reading the two togethor, it will be evident, having regard to 
column 3 of Art. 119.ghat they alike relate to.the adoption of a son 
according to. the ordinary’ Hindu Law, but do not extend to the 
afgliations of females as under the Malabar Law or according to the 


“easage of women of the dancing-girl caste in some parts of the 


country. This-view receives some confirmation from the corre- 
sponding provision of the law as it stood before the present Act was 
passed. The two classes of cases separately provided for by articles 
118 and 119 of Act XV of 1877, had in Act IX of 1871 been dealt 
with in one and the same article, viz., 129, the starting point of 
limitation being the sume for both the classes of cases. As, however, 
when the present Act XV of 1877 was passed, the Legislature wanted 
the limitation to run in the case of one class—that of persons 


' attacking an alleged adoption—from the time when those persons 
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ra 
became aware of such adopfion, and in tha other case that of persons Valtyappa 
seeking to establish the adoption from the time when these rights ae 

under the adoption are fhterfered with, it becpme necessary to. Pees 

make and introduce two artigles in regard, to the matter instead of 

one article as in*the Act of 1871. There,is, however, no ground for. 
supposing that%he Legislature intended to make a further change 
and to include in one only of these two articles, viz., 118, affiliations 
of females not covered by the correspond ng provision of Act IX o$ 
1871 and which are manifestly not ceverad by the other intimately’ 
' connected article. In this view it is uar®æcessary to gonsider the 
- other objection raised on the authority o Bhagatram v. Talsi Ram, 
cited in Mitra on Limitation (8rd Editiorsp. 763), as to the applica- 
bility of Art. 118 to a case like this. Article I8 ngt being 
applicable, the only other article whick can apply to the case, is 
article 144. But under it the suit is clearly in time. 


The next contention on behalf of she contesting defendants 
was that they had acquired a title by prescription as against the 
admitted deceased members of the Mekkalvidu thavali and the 
plaintiffs who claim as heirs to such members .are not entifled to 
eject the defendants. We cannot accede to this contention. Now 
there is nothing to show that Nama Nethiar or the contesting l 
defendants held actual possession of amy of the items in dispute 
exclusively or jointly with others, the actual possession having 
always been with the Karnavan of the tlavali. And since so far as 
the separate property belonging to a thavali such as the Makkal- 
, vidu tHaval is concerned, the right of the members of the thavali 
to such property is analogous to the right of the members of a 
Tarwad to the property of the Tarwad (compare Kaleloola ‘Sahib v, 
Nusecrudéen Sahib, I. L. R., 16 WẸ, 201) it follows that the right to 
actual possession of the iheval property was vested in the Karnavay ys” 
of the thavali; while the right to construztive possession resided in 
the thavali as—to use the words of Frolloway and Innes, JJ., in 
Regular Appeal No.'120 of 1870 with reference to a Tarwad— an 
indissoluable unit”—a mere aggregate with no separate rights, 
Clearly the theory that the possession of the Karnavan of the 
thavali was the possession of the thavali as a whole cannot ba 
made the foundation of a further fiction to the effect that each 
individual member of the thavali had as against’ every other mem- 
ber any possession capable of creating prascriptive rights inter se. 


Naliyappu 


-Nayar 
Ue 


Peru 


Nethiar, 
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Ib was next suggested that in the’aircumstances of this case a 
family arrangement entitling the contesting defendants to the pro- 
perty in questiow should be inferred» “But no such arrangement 
«Was set up in the Couré below. And we find no warrant in the 
“evidence for upholingsthis suggestion. f 


6 
The gemaining question is whether Nama Nethiar was validly 


Affiliated to the thavali. ° So far as we are aware the only affiliation 


recognized by the law to whigh the parties are subject is an affilia- 
tign to a Tarwad itself aade ûnder circumstances warranting such 
affiiatiox No authority was brought to our notice in support of the 
validity of an affiliation tẹ a thavali which has not’ become comple- 
tely separated from the rest of the Tarwad, but remains united 
therewith. Tho‘effiliation relied on by the contesting defendants 
cannot, ther efore, be held to have conferred on Nama Nethiar 
and her descendants any rights to the property of the thavali, 

unless the affiliation.can be supperted on the ground of special 
usage. Though no such usage was set up by the contesting defend- 
ants, we think it advisable, before disposing of this poiut finally 


to call"upon the Subordinate Judge for a finding upon the question 


whether the affiliation of Nama Nethiar is valid according to usage, 
if any usage prevails in regard to such an affiliation. Fresh 


such evidence, oral and documentary, as might be Svea from 
other sources. P 
The finding shogld be submitted within two facie from 


the date of the receipt of this order, and seven days will be 
allowed for filing objections after the finding has been posted 


“weapon this Court. 


evidence may be taken, and in addition to the evidence which . 
‘the parties may adduce, the Subordinate Judge may call for 
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IN THE HIGH COUR) OF JUDICA TURE AT MADRAS. 


Present :—Mr. Justice Subrahmania yAtyar and Mr. Justice 
. e 


Moore. 
¢ 


í è. 
Ramanna Balkuraya sea . Appellant * (Defendant) 
s £ - e 
v. 
1 . @, 
Sankamma re ag .. “Respondent (Plaintif). e 


Penalty—Liquidated damages—Promiso to pay ciditional rent on specified con- 


tingencies. e . A 


j 


Ramanna 
Balkufaya 


i v. 
In a deed of lease, the lessee undertook to pay th@revenue due to Mvernment, Sankamma. 


the interest due on a mortgage executed by the lesscw and 40 mudies of rice as rent 
to the lessor; and it was provided that if the lessee ‘ailed to Day any of tbese items 
in time, he should pay an additional rent of 5 mudes to the Jeseor. In an action 
by the lessor for the recovery of rent at the enhanced rate on the ground that the 
lessee failed to pay in proper time either the rent Cue to the lessor or the interest 


due to the mortgagee :— ing 

Held, that the agreement to pay additional rent was not a penalty but liqui- 
dated damages and that the lessor was entitled to rncover. Wallis v. Smith, 21 Ch, 
D., 243, referred to, and Lord Elphinstone v. Monklard Iron and Coal Company, 11 A. 


C., 382, followed. ° 


Second appeal from the decree of thə District Court of South 
Canara in A. S. No. 270 of 1897, modfying the decree of the 
District Munsif of Puttur in O. S. No. 209 of 1896. 


The necessary facts appear from the ;udgment. 


K. Srinivasa Aiyangar for P. R. Sundara Aiyar for appellant. 
K. P. Madhva Rau for respondent. 


The Court delivered the folloying 


JUDGMENT :—Subrahmania Aiyar, T.—The sole question for 
determination in this case is whether, as coctended for the appellant 
the provision contained in the instrument >f lease, Ex. A, whereby’ 
the lessee is made liable to deliver to the lessor 5 mudies of rice, 
as additional rent if the lessee should fal to pay in proper time 
the sum of Rs. 24-8-3 payable to Government as revenue, &c., in 
respect of the land demised, or to pay on zhe due Wate the sum of 
Bs, 62-8-0 which the lessee was under an earlier provision bound 
to pay every year to one of the lessor’s creditors as interest on the 


n m m mmm MMM mamaaa 
# S. A, No. 1457 of 1898. lith April 1899, 


e 
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Ramanna amount due to him under a mortgage keld by him on the land or 
Balkorays to deliver at ihe time fixed 40 mudjs of rice deliverable to the- 
Bankan lesson as net renteis a pbralty. ° a 


N Now the obligation’ upon, the _mpn-performange of any one of 
which the additional® quantity of rice is, accordiyg to the above 
covenant, dgliverable to the lessor differ in their importance with 

.reference to the possible consequences of their non-performance. 


The lessee’s failure to deliver at the proper time the 40 mudis 
of rice deliverable to the lessor would not ordinarily: cause much 
harm tothe latter. But if default is made in regard to the pay- 
ment of the Goverpment fevenue or the interest due to the mortgagee 
the lessor might suffer serious injury by the land being caused to 
E * bg sold on account of such dues. The present case falls therefore 

under the third head of classification adopted by Jessel, M. R., in 
Wallis v. Smith, 21 Ch. D., 248, with reference to the question of 
the distinction between penalties and liquidated damages. And, 
as pointed out by the Master of Rolls at p. 258 of the report, the 
decided cases are uniformly in favor of holding in that class of 
-cases that the parties intend the payment to be by way of liqui- 
dated damages. Among the decisions which specially deal with 
the question whether a promise to pay additional rent as in the 
present instance, is to be regarded as a penalty or as a promise to 
pay liquidated damages, it is enough to cite the decision of the 
House of Lords in Lord Elphinstone v. Monkland Iron and Coal 
Company, 11 A. C., 332, where the earlier cases are noticed, as an 
authority clearly supporting the latter view. l 


The lower Courts were, ther efore, right in rejecting the T l 

lant’s contention and holding that as the appellant had committed 

“edefault not only in regard to the delivery of the 40 mudis due to 

plaintiff but also in regard to the payment of interest due to the 

mortgagee, the plaintiff i is entitled to recover the additional rent as 
liquidated damages. d 


The second appeal fails and must be dismissed with costs. 


e 
Moore, J.—~I concur. 





e 
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IN THE HIGH COURY ‘OF JUDICATURE AT MADRAS, 


Present :—Mr. J ustigo® Subramania Qe atd Mr. Justice 
Moore. i - X 
Anantanarayang Aiyar.., © e Appellant * (Defendant) 


` f ° . 
aV es A 
. @ 
Kuttalam Pillai and others iss "Respondents (Plaintiffs 
e 
‘land 2 and Supple- 
. o mental Respondents). 
Temple committee—Resolution—Quorum—Unaninity. eo Anantana- 
: y r rayana Aiyar 
Held, that the resolution of a temple committes constituted under Act XX of v. 
1863 need not, in order to be valid, be the unanimors resolution ofall thepmembers Kuttalam 
of the committee. .’ P illaj, 


Where three out of seven members attended a meeting convened after due 
notice ta all the members and concurred in dismi sing the plaintiff from temple 
trusteeship :— e 7 A 

Held, that a resolution passed by a majority of tte members present at a meeting 
was valid and binding ; that even if it was not law, yet in this particular case three 
_formed the quorum under the resolution passed by the committee on the 19th of 
March, 1879, and subsequently uniformly acted on ard that, therefore, the résolution e 
passed by three members was not invalid in law. z 


Appeals against the decree of the Subordinate Judge’s Court 
of Tinnevelly in O. S. No. 48 of 1895. 


The facts appear from the judgment of Subrahmania Aiyar, J. 
P. R. Sundara Atyar and K. Ramachmdraiyar for appellant. 


V. Bhashyam Aiyangar and M. R. Ramakrishna Aiyar for 
respondent. p 
The Court delivered the following 
e 


JUDGMENTS :—Subrahmania Aiyà-, J.—The appellant“in 
this case was a trustee of the temple of Narambunadhaswami ai 
. Tiruppudaimaruthur, subject to the superittendence and control of 
a committee constituted under the Religioas Endowments Act (XX 
of 1863). He was removed from the office ander a resolution, dated 
the 24th October 1895, and passed at a m3eting of the committee, 
which was convened after due notice te all the members, and 
at which three of them attended and cancurred in his removal, 


the total numbers constituting the committee being seven. The 








4 


# A, No. 272 of 1897, 8rd May 1899. 


Anantana- 
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Subordinate Judge upkeld the dismisgaj, There is no doubt that 


Ai 
mayan’ Myer the dismissal ig right so, far as the merits go. Adrhittedly, the ` 


Kattalam 
ai. 


appellant sent nos accoupits to'the committee from October, 1892.- 


NS Tho plea set up by hits that a gread portion of the accounts was 


stolen from the temple is obviously unreliable. 


This breach alono of one of the most important duties cast upon 
jim by the law would Itave. justified his dismissal. Several other 
‘grounds also in support of the dismissal have been established by 
the evidence. e 


It w&s, however, c8ntended on the appellaht’s behalf that the 
resolution sanctioging te dismissal was invalid in law. First,’ 


because’ unarfimity on the part of all the members of the committee 
was necessary for a valid resolution; and, secondly, if unanimity 


was unnecessary, then because the members who passed the reso- 
lution did not constitute a majority pf the committee. 


It is, however, difficult to believe that the learned vakil for 
the appellant was serious in contending that in the case of a body, 
such as the committee, in question, unanimity was necessary, since 


“it is elementary law that in the case of persons called upon to 


exercise powers and functions of a more or less public character, 
unanimity is dispensed with for the obvious reason that if it were 
insisted upon, the power of willing and acting on the part of such 


' persons would become’ impossible. 


As to the second part of the contention, Virasami v. Subba 
(LL.R., 6 M., at p. 57) is a direct authority against the appellant. 
As, however, ‘the question was not discussed there, as the learned 
vakil strongly urged that the iew taken in that case with refer- , 
encé to the present point is opposed to the established legal principle 
applicable to the matter, and as the point is one of some importance 


‘in connection with the working of committees under the Act, it is 
‘perhaps desirable to discuss it though briefly. In the Act, just: 


referred to, there are no provisions bearing on the present question. 
Though committees constituted under the Act are not strictly 
corporations, there cau be no doubt that, with reference to the 
matter in hand, such committees ought to be looked upon in the 
light of, and governed by the rules applicable to, regular corpora- 
tions, as appears from, among other cases, Grindley v, Barker, where 
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Eyre, C. J., and Buller, Jt ‘expressly rer to the existence of such anaes 
A oe rayana & 
an analogy* between corporations and persons exescising powers of "73 > 


:a public character (1 Bos. and Pul. at pr fes7 amd 239). l Kottalam 


© 2 : S 
Now, as ta the rules r@ating,to ccrporations with T a 


to the present peint, the law is stated thugin Rents’ Commentaries :— 
“The same principle prevails in these ircorporated sogeties as in 
the community at large, that the acts of tke majority, in cases within 
‘the charter powers, bind the whole. Ths majority here means the 
major part of those who are present at a regular, corporate, meeting. 
There is a distinctjon taken between a corporate act to be done by 
a select and definité body, as by a Board gf Directors, and one to be 
performed by the constituent members. In the “latter case, a majo- 
rity of those who appear may act; but in the forgfer, a majority of , ° 
the definite body must be present, and then’a majority of the quorum 
may decide, This is the general rule oa tho subject; and if any 
corporation has a different m@dification of the expression of the 
binding will of the corporation, it arises from the special provisions 
‘of the act or charter of incorporation.” (Vol, IL.,.18th Edition, 
pp. 292 and 298), ` s e 


It is superfluous to say that this statement of the law is amply 
, Supported by the authorities cited by the learned author, many of 
which are decisions of English Courts. As to the distinction, how- 
= ever, between the case of a select body as a Board of Directors and 
' the case of constituent members, noticed by the learned author, it is- 
‘to be observed that such a distinction does not appear to have been 
recognized by the Civil Law as will be seen from the following 
passage from Mackeldey’s work on that Mw: “If not otherwise 
prescribed this (¢.e., the coporate) ewill is expressed by a resolution 
of the corporation. But if the constitution has no provisions on the. 
matter, then all the members who have a vote must be convened, 
and whatever is then determined by a miejority of the voters is to 
“be regarded as the united will of the corporation, to which dissenters 
and absentees must submit.” (Translation by Dropsie at p. 139). 
Nor does Savigny recognize any such distiaction in that part of his 
system of Modern Roman Law where he deals exhaustively with 
the topic-of juristical persons and cognate matters inclusive of the 
subject of majority, and where he points oct the error of the notion 
_ (which notion is alluded to in the Subordmrate Judge’s judgment) 
E 


Anantana- 


rayana Aiyar 
ate wy 


Kuttalam 
Pillai. 
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that under the Civil Law it was necessar$ in the case of corporations 

generally, that #majority of two-thirdssof all tue membets should be 
e . 

present whenevere resolftion of* a corporation had to be deter- 


“Nxnined by a majority (Seb particularlysp. 244 & note 250 and 251 and 


- note—Rattigan’s translation of Book II), The distinction in question 


would seem, therefore} to be more a peculiarity of the English Law 


_than a principle of general jurisprudence. Assuming, however, that - > 


ft is otherwise, let us consider the validity of the resolution in question 
on the footing that the law 4pplicable is as stated in the passage 
quoted from Kent. Now, if a committee under Act XX of 1863 is 
in the position of the c&nstituent members within the meaning of 
the passage, ‘the conclusion to be arrived at is simple and clear. 
The meeting at which the resolution was passed, having, as already 
stated, been convened after due notice to all the members, and the 
members that attended the meeting having been of one mind, their 
resolution must in law be undoubtadly regarded as the resolution 
of the whole body. But suppose such a committee is to be viewed 
in the light of a select body, as a Board of Directors. As only three 
members were present at the meeting and as that number was less 
¢han a majority of the total number of members ‘constituting the 
committee, the meeting and the proceedings thereof must be 
held to be invalid, unless the contrary conclusion is sustainable with 
reference to the resolution of the 19th of March 1879 (Exhibit B) 
and to the practice introduced thereby as to quorum. This resolu- 
tion was passed at a meeting at which five out of the seven members | 
were present; and it was then settled unanimously that three 
members should form the quorum. The evidence abundantly shows 
that thts resolution Bas ever since been acted upon. That the 
committee, as a body resembiimg a corporation, possesses, as 
urged -for the respondent, in the absence of any provision on the 
subject in the Act XX of 1863, implied’ power to make rules or 
bye-laws with reference to the matters dealt with in the resolution 
of the 19th March 1879 was not disputed and cannot be disputed. — 
(Lumley on Bye-laws, pp. 7—11). This resolution, until it is revoked, 
or altered, must be taken to be a valid bye-law and binding upon 
all the parties concerned provided it does not contravene the law 
of the land in any respect and provided ít is not unreasonable.’ 
No doubt if the rule, requiring the presence of a majority of all the 
members of a select body at a meeting of such a body were an 
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"inflexible rule, the resolyfton of the 19ih, March 1879 cannot be Damato: 
treated ase good’ bye-law. | But that that rule iẹ not. inflexible is eee aa 
shown by In re Tavistoc#T: AS Compheny. -Lyster s Case, L. R. Ratialam 
4 Eq. 233, Lord Romilly, M.R., there helg that as the articles o 
association of the company, Soritextiod i ix that case, were slient on 
the point, and as the business of the cofhpany had been usally ton- 
ducted by any two out of a Board of six Directors, two Deectors did 
‘form a quorum. The circumstance that there the practice of two 
conducting business was tacitly adopted, while here the practice of 
three meumbers doing business was introcitced by an express reselu- 
tion is, of course, ‘immaterial. The difference, if any, bétween the 
two cases, is only such as to make the pr&sent ą stronger case than 
the other. As to unreasonablenesy, ' there is no grdund tyhatever , 
for saying that the resolution is open to each on Objection. e 


It follows that the resolution of the 19th March, 1897, and the 
practice inaugurated by it, are valid, ani that the three members 
who attended the meeting on the 24th October, 1895, were perfectly 
competent to pass the resolution removing the appellant. It is 
scarcely necessary to say that the presen’ decision applies-only to ° 
transaction of business by the members o? a committee at a meeting ` 
which is the ordinary and natural mode of'ascertaining the. cor- mf 
„porate will, securing, as it does, the advantages and safe-guards 
resulting from personal consultation, Should a committee transact 
business otherwise than ata meeting whether unanimity is not 
necessary to render such transaction of business valid (In re Great ` 

: Northern Salt and Chemical Works, 44 Dh. Dn. at 480 and 481) 
‘does not arise in this case and need not be ggnsidered. 


It remains to notice the cages cited Zor the appellant. First, 

‘as to Cook v. Loveland (2 Bos. and Pul. 31). The master {and ‘one 
warden, whose action was there in questior, had clearly no authorit?” 
‘to act as deputiés of the whole body as they were not appointed as 
deputies. With reference to their positiors as among the principals 
no question of quorum at a meeting suck as is raised here was or 
had to be decided there. Brown v. Andrew “18 L. J. Q. B. 158), cited 
next, was a case in which the relation of principal and agent, in the 
‘strict sense of the terms, undoubtedly existed. The authority given 
was treated as a special joint authority g-ven to a fixed number of 
persons who were bound to join. It is, Lowever, noteworthy that 
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IN THE JUDICIAL COMPHTTEE OF THE PRIVY COUNCIL. 
On Appeal from the High Court of dpr &t Madras. 


7 


Present :—Lord Watson, Lord Hobhpuse, ‘Lord Davey, Sir | 
e i ` 


` Richard Couch. + ; a 
Annapurni Nachiar ° e.. Appellant * - 
, versus 2. 3 ° 
Forbes and another ma ... Respondents. e 


Hindu Law—Adoption—Several wives—Association of one in the aot of 
adoption—Death of adopted son—Relative rights of tHb mothers. e . 

It is competent to & person to, associate any one éf his several wivés in the act 
of adoption. Thereupon that wife becomes the mher of the adopted boy and is 


entitled to succeed to him on his death in preference to the others who stend to him 
in the relation of step-mothers only. .° 


The facts appear from the argument. 
Mr. Mayne for appellant. “ 
Mr. Jardine, Q.C., and Mr. Branson for respondent. 


Mr. Mayne.—The point your Lordships have to decide is a pure and 
simple point of law which has never come before your Lordships for deci- 
` sion, and I do not think it has come before any Court of India in any 
way in which the whole thing has been solemnly argued out, before the 
present case. l 


` The question arose in this way. There was a Zemindar of Uthumalai, 
who died leaving an adopted son and two widows. The Court of Wards 
took possession on account of the adopted son, who was then a minor, 
Then the adopted son dies, still being a minor. Theestate*is an 
impartible one to which therefore only one of the widows could succeed, 
The Court of Wards offers to give it upto effer of the twa widows 
provided they can agree between themselves as to which of them is entitl- 
ed. Naturally they did not agree among* themselves, and the suit resolves 
itself practically into an interpleader suit between the two widows” 
Each of them accumulates the greatest possible doubt upon the head of 
the other, and makes all sorts of assertions of fact which ultimately 
become embodied in various issues, and the fruit of which is dig. 
played in this enormous record. . Ultimately this issue of law emerges, 
One widow whom I represent, the appellant, is entitled to be considered 
the senior widow, and as such, primd facie succeeds to an impartible 
estate, but both of the widows can only claim as mothers of the adopted 
son who died, because the title must be traced from him, and each of 


`# 22nd July, 1899, 
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Annapurnj them claims as mother of the adopted son.* (If they were equally entitled, 
Naohiay if their claim as mother of the adopted,son was equal in other respects, 
Forbes,. then the seniority of my: piece w would cgrfy the day, and she would be 

NA satitled to.be the next’ Zęmindar. But then emerges the other fact that 
when the adoption was made, the Zoulndar, being oñ bad terms with 
my glient, chose in makjng the adoption to do what is cglled “associate 
himself with the wife who is my learfied friend’s client. He made the 
adoption as they say in conjunction with her; and it is asserted that by 
Virtue of her being associated with his act of adoption she becomes the 
aole adoptive mother, and that the other widow who is not present at 

` the adoption’i is not an adoptive motker at all. E 


bo j Then a good deal of argument arises from the philological circum» . 
~ stance that the San%crit word, whether applied to a male or a female, : 
° 5 which occurring itghe Sansérit Law Books is ‘translated into English as’ 
being “ adoptive,” is a word which means the person who receives the 
boy in question: and it is asserted that in this case Mr. Jardine’s client 
is the only widow who can ee the words “ who received” the boy in 
question. 


Well, my Lords, that is the state of things, and ultimately your 
. ordships will practically have to decide whether a widow, by virtue of - 
fer having been as a physical fact associated with the husband in the 
céremonial of adoption thereby brings herself into a different category 
of Hindu law, and occupies a different relation in respect to the boy who 
ig ultimately adopted, from any other lady who, being equally the wife 
at the time, does not happen to be present at the ceremony, That is the’ 
whole question. 


` Lord Hobhouse.—There is no doubt the boy became the owner ? 
o ` Mr. Mayne. —There Wwno doubt of that. 
Lord Hobhouse.— And he is the ¥ot of the title ? 


Mr. Mayne.—He is the root of the title. “Neither of these widows 
has any title except as the mother of the boy. 


- Now, my Lords, in arguing this case I wish to clear away as much 
as possible all that might be disputable, and, although not in the slight- f 
est degree making any admission on the subject, it is not necessary for 
my case to argue that there might not be a difference if the adoption 
instead of being made by the husband during his‘ lifetime with or 
without the presence of one or more of his widows, had been made after 
his death by a widow who is especially authorized by him to make the ` 
adoption, ‘and who did make the adoption as his delegate and represen- 

I ` 
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tative, he being dead, and whọ had received, herself, at. the, ceremonial, -Annapumni 
the boy, by wirtue of, the authority given to her to receive him, an Natan 
authority which could not be acted upon by ay other widow—that she Forbes, 
by virtue of that authority had qherself perfokmed the ceremonial, and A 
received the boyeas his represdatative and under his authority. I do 
not in the slightegt degree fdmit that that youll make any difference, | 
bot I say it is not necessary for me in this case to argue. that it might 
not make a difference, because in this case what has happened is that 
the adoption was made by the husband himself, and -that the widow,’ 
whether present or not present, was nat the person undoubtedly who 
made the adoption. , : vey 
r : 

N ow, my Lords, the position that I put forward to your Lordia 
in such a case is this. In the first place itis admitted, and my » learned 
friends will not dispute that when the husband. is*alive the act of ec nee 
making the adoption is entirely ona which depends upon his own: 
volition and upon his’own act. It is not necessary, to ask the consent 
of his wife. Her consent is not necessary, and her dissent would be 
absolutely immaterial. That is one assertion. i 


Lord Watson—The adoptioù, to be valid, must have consent. 

Mr. Mayne.—It is the husband who makes the consent. - y OS Ae 
‘Lord Watson.—It is the husband who adopts ? 

Mr. Mayne.—Yes. $i 


Lord Watsow.—The adoption -is made of a son to him. The boy. 
stands in loco of a son. 


Mr. Mayne. —It is made of ason to him, and when iy. that fiction 
he becomes the son, then as far as physiological facts will admit “of it, 
all the consequences follow to that son that woulg follow to-the naturally 
born son. The final decision upon that point was given by your 
Lordships in the case in 10 India Appeals, page 138, where ihe 
question which had been long subject to conflicting decisions as tow 
whether the adopted son would inherit to theprivate and personal property 
of the wife of the adopting father was raised and finally settled by your 
Lordships. And it was settled that'as he would succeed to all the 
property of the adopting father, so he would succeed to the property of 
the mother—the person who became a mother by adoption ; and he would 
succeed to her property and she would succeed to his. 


Lord Davey.—Primd facie do ae wives of the adopting father na 
mothers of the adopted son ? 


Mr, Moyne.—That is the point. 
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' Anneaparni Lord Davey.—A bog might have many mothers, 
Nachi . 
he Mr. Maynes—He ii have a dofen mothers: that is the difficulty. 


v. 
Forbes, That i is the way the quesfion will ‘arise. e 


N ow first, of. all I say your Lords§ips will see the question here is 
whether by. virtue of agarttcular act she acquires the separate position, 
‘Tn’ the first place having shown, and it not being disputed that ‘her 
consent, Hèr “existence is g mere cipher in the matter up to the time of 

ethe adoption: my next point is, that the ceremonial not only does not 
require her presence, but does not leave any ground for her presence. 
She might of course be present just as the father and mother of a lady 
who is being married are present, and the fatHer or mother or the 
brother may give the lady*away in marriage, but that isan ornamental 
presenct. It-adds nothing*to the efficacy of the ceremony, and the 

e absence of the face will take nothing away from it. 


Lord Watson.—Is there anything in the ceremony of adoption itself 
which suggests that the son adopted by th the father is the mehr son 
of a particular mother ? 


Mr. Mayne,—Nothing at all. I will show your Lordships what 
the cerpmony of adoption is. Max Miiller’s Sacred Books of the East, 
*Volume_14, contains Vasishtha and Baudhayana Vasishta which your 
Lordships will find at.page 75 is very short indeed. First come the 
words—the fourth clause, which your Lordships had so anxiously to . 
consider in the adoption case about the only son. Then follows: ‘ Let 
a woman neither give nor receive a son except with her husband’s 
permission.” Then there is the ceremonial which is a very short ono, 
“ Heewho desires to adopt a son, shall assemble his kinsmen, announce 
“his intention to the king, make burnt offerings in the middle of the 
“ house,reciting the Wpahritis, and take (as a son) a not remote 
kamen just the nearest among his relatives.” 


* Now Baudhayana, whom your Lordships will find at page 384 of 
"the same volume, gives a more extensive ceremonial. He is one of the - 
very earliest of these sages. At paragraph 7, page 334, he says: “ He 
“ who is desirous of adopting (a son) procures two garments, two 
“ear-rings, and a finger ring; a spiritual guide who has studied the 
“whole Veda; a layer of Kusa grass and fuel of Palasa wood and so 
“forth. (8) Then he convenes his relations, informs the king (of his 
“intention to adopt) in (their) presence, feeds the (invited) Brahmanas 
«i in the assembly or in (his) dwelling, and makes them wish him ‘an 
s auspicious day,’ ‘hail,’ (and) ‘prosperity’. (9) Then he performs 
“ the ceremonies which begin with the drawing of the linos on the altar 
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“ and end with the placing of the water vesseJs, goes to the giver (of ‘Annapurni 
“ the child)eand should address{this) requesy (to (to him) ‘ give me (thy) asker 
“son.” (10) The other arene ‘I give (im)? D He receives Forbes, 
“(the child with these words) ‘I take thee fpr the’ fulfilment of (my) f 
“ religious duties; I take thee continue the line (of my ancestors). 
~“ (12) Then he gdoras him with the (aboxe- -mêntioned) two garments, 
“the two ear-rings, and the finger ring, perforin the rights ‘which 
`€ begin with the placing of the (pieces of weod called) pari his «(fences 
“yound the altar) and end with the Agnimukha and offers (a portion) 
“of the cooked (food) in the fire. (13) Having recited the Puronu- 
“vakya (verse). ‘He who is thinking of thee with 4 dis¢erning mind, 
“ d&c., be offers an "oblation, reciting the ¥&gya (verse), ~ To which 
“performer of good deeds, thon,'O Gatavedas, ’ ec. (14) ` Then ‘lie 
.“ offers (oblations, reciting) the Vyahritis= (the “Geréimonies) -which 
“begin the oblation to Agni Svishtakrit and end with the presentation® 
_ “of a cow as a fee (to the officiating priest are) kuown. (15) And 
“ presents (to the spiritual gnide) as a sacrificial fee those two dresses, 
“ those two earrings; and that finger ring (with which he had adorned 
“the child), (16) If after the performance of these (rites) a legitimate 
“son of his own body is born (to the adopter, then the adopted son) , 
s receives a fourth (of the legitimate son ’8) share.” . > 


- Your Lordships see that the. whole of the:ceremònial is performed 
by the father. There is nothing in that ceremonial to suggest that the 
wife need- be present, or if present, has anything rightly to do with it. 
The giving is by the father if there is one, or by the mother if the 
father is dead, of the son who -is to be given in adoption. -No one else 
can give. The receiving is by the father if he is present’and alfve, and 
no one else can receive, Your Lordships. have decided in a case im the 
7th Indian Appeals, page 250, that in th2”ase of Sudrag as these = 
people are, nothing else is essentialbto the ceremony except the giving 
and receiving. Among Brahmins it is.a question of whether 8ome 
particular firé ceremony is not essential, but among Sudras, as the% 

people are, nothing is, essential but the giving and receiving. As soon 
as the giving and receiving are over, the child becomes irrevocably 
adopted.. So that E say again nothing depends upon the ceremonial. 
. The wife has no part in the ceremonial and if she takes any part in the 
ceremonial that part is absolutely inoperative., There is nothing she 
can do which is part of the receiving of fhe child. She may receive 
the child as much as she likes, but it is the receiving by. the father that 
. constitutes the adoption, Anything that she does is unnecessary, ; any» 
thing that she-doos, does not affect the ceremonial of the adoption. 


Annapurni 
Nachiar 
v 


Forbes. 


Sa 
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Lord Hobhouse—You mean there is nething necessar y but the gift 
by the natural father, and the reception, by the adoptive father ? 

Mr. Mayne. Yes: Thit every legal ‘cbngequenco which follows from 
the adoption, follow8 from#@hat and from nothing else. 

Now the next point ts that it is the mere fact of the adoption 
which makes the wife tħe mother of the addpted son. That is shown 
in the Dattek Mimansa, Sento I, Clause 22. He’i is arguing the 
question as*to whether any sanction by the wife is necessary, and he 
Settles that in the way that itis admittedly settled now, at Clause 22. 
“If the case is thus, then the Assent of the wife is requisite for the 
“ husband alao ; for the purpose (of such sanction) would be the same; 
“(as that vf the husbarfl to the adoption by the wife). This (if 

“alleged) is Wrong; ; for tn consequence of the superiority of the 
s vauebend:; by his mere act of ‘adoption, the filiation of the adopted, as 

ho of the wife, i¢complete in the same manner as her property, in 

“any other thing accepted by the husband.” He gets rid of the 
objection which ‘had been urged by some persons that the consent of 
the wife was necessary, and he says? “No, in .cousequence of the 
“superiority of the husband, by his mere act of adoption the filiation 
“of the adopted, as son of the wife, is complete.” So thatit is not 
anything that-she can do, in the way of receiving the child at the 
ceremonial, that makes the child her son and makes her the child’s 
mother. It is an end of the discussion as to the necessity of the wife’s 
consent, and he settles that in that way. í ; 

Sir Richard Couch.—This is laid down by Nanda Pandita. 

Mr. Mayne.—Yes. 

Sir Richard Couch.—It is not taken from any earlier sage. 

Mr. Mayne, —No, no earlier sage mentions anything with regard 
to the necessity of the wife giving a consent to the adoption by the 
husband. 

Sir Richard Oouch.—In fact there's no earlier authority. 


œ Mr. Mayne.—There is no earlier authority. This authority has 
been admitted and that branch of the law is settled upon the authority 
of Nanda Pandita. 

Sir Richard Couch—There is some case referred to in, I think, 
8 Indian Appeals. 

Mr. Mayne.—The case in 10 Indian Appeals is-the one that sottles 
the right of succession. 

Sir Richard Oouch.—In the Judgment I gave in the 10th „Indian 
Appeals I referred to some previous case in 8th Indian Appeals, page 229, - 
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Mr. Mayne —That I hayf ‘not brought down. i ‘Annapurnt 
Nachi 
Next from tho mére fact of adoption the$on has fot only a right, ae 


v. 
but an obligation to present offerings to th@ adoptive mother. That . pe 
is laid down’in the Dattaka Mimansa, clawse 6, paragraph 50. A 
discussion had previously gone on as to thes posigion of a person who is 
the son of two fathers, who acquires a frésh paternity in one family 
without losing his paternity in the other. -6 


` 


Sir Richard Oouch.—1 see I delivered the Judgment in 1 both the 8th 
and the 10th Indian Appeals. e 


Mr. Mayne. —Mèày I ask what did the 8the Indian Appeals decide £ ? 


© Sir Richard Couch.—The same ‘thing js * decided: in the Sth -as in 
the 10th. e $ 


Mr. Mayne.—At paragragh 49 of the Dattaka oaa Sectior 6; ° 
he is talking of the effect of adoption upon the obligation to perform 
particular ceremonies, in a pawticular family, and he says; “The 
“ çákhá or peculiar branch of the Vedas is that of the adopter.only. 
“ Vasishtha declares so: ‘ Sprung from one following a different çákhá 
“(or branch of the Vedas) the given son even when invested with the 
“ characteristic thread, under the family name of (the -man) himself, 
“according to the form prescribed by his peculiar çákhá becomes 
“participant of the duties of such çákhá (Sva-cékh4-Bhak). That 
“ duty in which his peculiar, (that is the adopter’s) çákhá prevails, is a 
“ duty of such çákhá; in this he shares, or is ‘ participant,’ &c. Such 
“ rite only which is prescribed by the çákhá of the adopter must be 
“ performed, by him.” And then he goes on ab paragraph 50. ,‘ The 
“forefathers of the adoptive mother only are also the maternal 
“ grandsires of sons given, and the rest; forgsthe rule regarding the 
“ paternal, is equally applicable to the maternal sis (of adopted 
“ gons).”” . 

Lord Davey.—That was held in that case in which Sir Richard# 
Conch delivered Judgment. 


Mr. Mayne.—In the 10th Indian Appeals. Then there is the 
Dattaka Chandrika, Section 3, Clause 17, which is to the same effect. 
He is talking again of the some thing as to how he ceases to’ perform 
the funeral rites in his natural family, and he performs them only 
in his adoptive family. He says: “But the absolutely adopted son 
“ presents oblations to the father and the other ancestors of his adoptive 
“mother only ; for he is capable of performing the funeral rites of that 
“mother only.” In all ‘cases your Lordships will see when they talk 
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“Sackler of the adoptive mother they are not cor\emplating several mothers. 
aonar. Manu lays downg: rule Clfpter 9, Sectton 183. o? 


Sir Richard Couch —'fhat will’ not be disputed, willit? Need we 
~ trace it back to Manu. is settled, is é not ? 


Mr. Mayne.—I should have thought iiaa “Thus if, among 
“al? the wives of the same husband, one brings forth a male child, 
“Manu ha’ declared them all, by means of that son, to be mothers of 

© male issue.” 
Lord Hobhouse.—I think a ‘deputation waited on him and asked 
him what Manu had revealed concerning the utterances of Brahma 

_ himself, 
Mr. Mayne.—Yes, Manu seems to have said something to the ten 
e sages; every oneeof them forgot it. Then they got Bhrigu to go and 
° getehis memory refreshed. 


Forbes. . 


Lord Davey.—If there is a legitimate son by one wife, are all the 
wives mothers of that son P ° 

Mr. Mayne.—Yes, that is what Manu says :— 

` Lord Davey.—Is that the modern Hindu doctrine ? 

` Mr. Mayne.—Yes. 

Lord Davey.—So that he stands in the relation of a son, or’ 
grandson, to the-ancestors of all the wives ? i 

Mr, Mayne.—Yes; but your Lordships will find with regard to inheri- 
tance he is in a different position with regard to his own actual mother 
and in regard to the others. But that is because both the Works, the 
‘Daya Bhaga and the Mitakshara, which declare that under particular 


circumstances the mother is the next in succession to the natural born 
z son, hold hat that word mata” is limited to the natural mother. 


Lord Davey.—For the purpose ot Succession ason of one wife would, 


got succeed to another wife. 


Mr. Mayne.—No. The stepson will succeed under certain circums 
stances to the step-mother, but the step-mother will not succeed as 
mother to the stepson. 


` Str Richard Couch.—The step-mother will not succeed. 
Mr. Mayne.—No, because in giving the succession of the mother he 


uses the word “mata” and that has been interpreted to be limited. 


Lord Davey.—The converse is not true. So that the son of one wife 
might succeed as heir of the father of another wife. 


a 
aa 
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Mr, Mayne.—He, mightpsucceed. He copld only succeed to the 
mother in regard to her privatg property, her self-acquired property. 
And in regard to her self-acquied Property Ə stepson will succeed to 
his step-mother, 


Lord Davey.—They arp mofhors for roligioņs purposes. 


Mr. Mayne*-Yes, but not for purposes of “descent. The natural 
born son is bound to perform the ceremonies to everybody. > 


Now, my Lords, if therefore the natural born son is, for some 
purposes at all events, the son of all the wiveṣ and if the adoptive son 
assumes, by virtue of his adoption, the same position as if ‘he had been 
born, the natural inference is that he would be the son of all the wives, 
At all'events we get as far as this, The questien has neyer been 
contemplated by any of these sages, nor by any of éhe commentators 


who are of independent authority, The first discussion upon it, or” 


indication that any difficulty might arise upon the fhatter is to be found 
in Jagannatha’s Digest; in the, 3rd Volume of the Digest, page 253. 
Iam quoting the original edition of 1801, called Colebrooke’s Digest, 
It is a long commentary upon Placitum 278. 


Sir Richard Couch.—Here it is in section 8, paragraph 272, that 
is the two volume edition. “ “On the son given”; that seems to ae the 
right reference, 


Mr. Mayne. —y)) ‘s, section 8, chapter 4.and then I think itis divided 
again into books. \wow the first writer that I know of who refers 
to this question of plurality of wives is Jagannatha; and he says at page 
253 “ If a son be adopted by. a man married to two wives, he would have 
“two maternal grandfathers, and would claim as maternal aftcestry 
“both their lines of forefathers, This seeming difficulty is thus recon- 
“oiled: Although there be two sets of matermal ancestors tltey should 
“ be jointly considered as manes, a@feancestors and they should be thus 
“named in performing the sradd’ha ‘ such a one maternal grandfather, 
“sprung from such a primitive flock ! such a one maternal grandfathef, 
“sprung from such a primitive flock! To thee (to each of you) this 
“ funeral cake is offered,’ and so forth as is done by the son of two 
“fathers. Thus some reconcile the difficulty.” Your Lordships will 
find it argued that he seems to think that some persons only reconcile 
and admit the fact that a son adopted by a man married to two wives 
would have two maternal grandfathers, But I submit that that is not 
so. What Jagannatha says is as a matter of fact, a son adopted by a 
man married to two wives would have two maternal grandfathers, an 
“ the seeming difficulty is thus reconciled.” 


B 


“Annapurni _ 


Nachiar 


Ye 
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rAnnapurni ! ‘Lord Hobhouse:——He makes offerings o each. 


-Nachiar 
Us 
„Forbes, 

AS 


Mr. Mayneg—Yes, ari the difficulty of making offerings to each is 
managed in this yay. “He recites the pafnes of the different people, 
and then says to them, ‘4fo each’ of yougthese aiernss ‘are made.” He 
82yS; some people reconcile;the difficulfy in this way} others reconcile 
the difficulty I suppose in other ways; but according ġo him he accepts 
it is mattgr of perfect certainty thdt when a man is adopted by a man 
gparries to two wives he will have two maternal grandfathers, Hach of 
the wives.is his mother and the father of each is bis maternal grand- 
father. k s 


- Lord thas, —I suppose J: agannatha rests that on general 
roading, not on’ anything pecniar to the Daya Bhaga P 


» Mr. * Mayne. -Just 80. 


© Lord Hobhouse- They are under the Mitakshara, in this case. 


. Mr, Mayne. —There is nothing peculiar i in the Daye Bhaga so far as 
I know to the law of adoption. 


Sir Richard Oouch.—There is no difference between the Mitakshare 
Jaw and the Daya Bhaga law in this matter. 


° Mr. Mayne.—None whatever, which of course makes J agannatha’s 
authority very high. Jagannatha no doubt was a man of immense 
learning. 


The next place which I know of in yh this question is noticed is 


in the lst volume of Sir William Macnaghten’s Hindu Law. In the 


preface, page 10, he says: “En all codes however there must be some 
 omiseions which can only be supplied by analogy. From this defect the 
“Hindu Law cannot be expected to be altogether exempt. Where such 
“cases oagur, they doubfss furnish ample proof for ingenuity ; though 
‘in the course of my experience, khave met with but few instances of 
“tite kind, and still fewer in which there could be any legitimate or 
¥ reasonable ground to doubt as to which side of the argument the 
“preference should be assigned.” Now he goes on with a matter which 
is material to this, and he says: “I will illustrate my meaning by 
“mentioning a case in point, in which, though there is more to be said 
“on both sides than in most others of a similar nature, there can be 
‘but little doubt as to the doctrine which should be preferred. A man 
“dies childless, leaving three widows him surviving. He gives per- 
“ mission to one of them to adopt a son after his death, which is done 
“accordingly.” This is a stronger case than is necessary for me. 
“The adopted son dies, also: childless, leaving the three widows afore- 
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“said him surviving. Now the question is,to whom on the death of Annapurni 
“such adopged son, will thé property go? - Should it be taken entirely achinar 
“by the widow who made the*adoptjon, or sNould it be divided equally „Forbes. 
“among the three widows ? The law is- silenkas to this particular case ; g 

“and those who contend that tee property should be taken by the single 

“ widow, do, so on the grotind that although, had there been no adoption, 

“the three widows would havesbeen entitled to equal shares, and 
“although, had the childless husband adopted the boy during his life- 

“time, he could not have selected for him as adopting mother one & 
“his three wives, and excluded the others from all maternal relation, 
“yet that a boy having been adopted after fhe death ofthe husbénd, 
“ to estate to which he succeeded belongs of right to the widow who 
“received him in adoption, to the exclusion Of the ogher two, who can be 
“considered in the light of step-mothers only, This reason seems 
“ plausible enough but it is not the law. The threo *widows of the same® 
“man are held to be, in a legal ‘point of view, on@and the same indivi- 
“dual. The widow to whom the permission was given may indeed have 
“the privilege of selecting the. boy to be adopted ; but the adoption 
“being once made, he necessarily holds the same relation to all the 
“three widows of his adopting father. I here merely allude to the 


“ rights and privileges accruing to the single widow from thé simple ° 
“fact of her having made the adoption, independently of any intention 
“expressed or implied by the deceased, that such widow alone, should e 


- “be considered as the mother of the adopted ckild. If he declared this 
“explicitly, the case would be different; or if such may be reasonably 
“ gathered to have been his intention, from some unequivocal indication 
“of his will that his other wives should have no concern with the adop- 
“tion. But the simple fact of his having commissioned any oné of the 
“three to selectthe boy, cannot be considered as sufficient to deprive 
“the two others of their maternal rights, or to debar them ffom taking 
“the shares to which they woal have succeeded had no aa 


ce 
taken place.” A 


Lord Davey.—That seems to be right upon principle because the 
widow under a commission from her husband merely adopts as his 
agent. 


Mr. 'Mayjne.~—Y¥es. Your Lordship sees itis a much stronger case 
than this, because in the c case of adoption made o by aman, the widow 
does not receive.. ; 


_ Lord Davey.—Then ant it would be said that he has given 
an unequivocal expression of his intention, 


Annapurni 
Nachiar 
v 


Forbes 
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Mr. Mayne.—He says it is not the “here fact that he authorized 
her to make the selection it is not the mere fact that he authorized her 
to follow up that anaoa adoption ; ti i@ not the mere fact that she 
as representing him re fives the child’ in adoption that makes the 
difference. It must be some unequivodil act of his own which operates 
as creating a title in one, toghe exclusion of all the others. And itis 
question of course whether a man could do that sort of thing. But the 
very people who argue that that might be done in the case of a widow 
Adopting after the death of the husband, say they do so on the ground 
that although had there been no.adoption the three widows would have 
begn entitled to equal shares, and although had the childless husband 
adopted tHe boy during Mis lifetime, he could not have selected for him 

‘aB adopting mother@ne of his three wives, and excluded the others from 
-alb maternal relation ; yet that under certain circumstances it might be 
done if he selects‘a person to perform the adoption for him after his 
- death. I must say Nail to see the distinction between the two cases. But 
there is. this obvious distinction that, in the case of adoption by a’man 
‘himself, everything is done by himself. The wife has nothing to do 
‘with the selection, the adoption, or the ceremonial at the time of the 
adoption, and the man cannot by saying “ Oh! you come in and be present 
at the &doption’, or ‘you come in and take the child in your lap after I 
‘have received him’,—he cannot give her aright which would exclude 
‘the other widows. - He cannot, by getting her to do something irrele- 
vant and non-significant, put her ina position to the detriment of the 
other wives, which would ‘not have taken place if it had not been done. 


Lord Hobhouse.—Macnaghten does not refer to any authority, does 
he? i 
Mr, Mayne.—No. 
e w j A . 
Lord Hobhouse.—The whole. of the taw on the subject seems to be 
quite recent. 
>” Mr Mayne.—It is perfectly. recent. 
Sir Richard Couch.—This is Sir William Macnaghten‘s opinion.’ - 


Mr. Mayne.—Yes, and it is his opinion upon a matter that has 
evidently been discussed. I wish to call your Lordship’s attention to 


` the view that has been taken a very long time ago, in 1846, of the weight 


to be attributed to Sir William Macnaghten’s opinion. 


Lord Hobhouse: —He is a text writer of great authority. 
Sir Richard Couch.—No one doubts the weight of his opinion, 
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Mr. Mayne.—In a case which I have here -their Lordships say “ we 
are informed by the very learned Assessor si Edward Ryan, that this 
work is constantly referred to, » . 


Sir Richard Couch. —I think that is giie tamiliar. 


Mr. Mayne. ` His opinion on a point asto which there is, nothing 
e 
to be found in thè old writers is important. Mira 


Lord Hobhouse.—You talk of an insignifant act making no differ- 
ence. I confess to the greatest. difficulty whan we get on these subject® 
in knowing what.is and what is not ifsigniicant. The whole thing is 
so very arbitrary. ; ° 


Mr. Mayne.—No doubt. If I may say, 2o I thoroughly agree with 
what your Lordship is suggesting.—It was a question which, arose in 
that great adoption case. When you have « text which says a number 
of things are to be done—(take this very txt that I read)—it is very ° 
difficult to see what is directory and what is mandftory. 


Sir Richard Couch.—We hawe had that difficulty not long since. 


Mr. Mayne.—That is a difficulty which constantly arises. But in 
this case they are putting into the Law semething which has never 
been suggested by anyone, and they are saying that the presenee of one 
widow in preference to another, her taking part in the ceremony, or it 
being made in conjunction with her, gives her a position which she 
would not have filled if that had not been dene,.and gives her a position 
over a person who has not been asked to do a'thing, which when done 
is outside the circle of the law. Because ths Jaw says as long as a man 
adopts, it is he who adopts, and nobody else. If she takes the child in 
her lap before he takes it there is no adoption at all. ° 


Lord Watson.—He cannot deprive his own wives of motherhood, in 
a certain sense to the adopted child. He cennot prevent tht relation 
arising between them, because they*are his wives. 


Mr. Mayne.—Yes. ò 
Lord Watson —What seems to be held in this case by the Courts 
‘below is that a Zemindar adopting a child personally during his life- 


time may select one of the wives to receive the child in adoption—to be 
present at the ceremony and to receive the child. 


Mr. Mayne.—He cannot ‘appoint a wfe to receive the child in the 
sense of receiving in adoption. He must receive, and nobody else. 


Lord Watson.—He must take the child as his son. 


Mr. Mayne—He must receive the chili, ~ ye : ' 


Annapurni 
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Annapnrni -Lord Watson. —If he selects one particular wife to be present at the 
ae ceremony in which-he recegves the child, and’by his desire the other wives 
Forbes. are not so present and ab no parh in thé > care mony, the learned Judges 
seem to have held hat hefthereby establishes between the adopted.child 
and the wife who is selected to be preset, the relationof mother to that 
child i in a stricter sense thay that relation which connects. it with his 

other wives. E ° 


Mr. Mayne,—That i is What T submit there is no authori rity for, and it 
is contrary to principle, 


. Sir Richard Oouch.—®ir William Macnaghten says something about 
his intention. ° ° 


Lord Watson.—It is suggested that this makes the child, the adopted 


child, thb son of that mother,*in this sense that she becomes the heir of. 


s a tho child in the event of his subsequent decease. 


` Mr, Mayne.—I ®bumit that that is contrary to first principles: It is 
contrary to the principle laid down by the Dattaka Mimansa. 


Sir Richard Couch.—That will be a matter for consideration. 


Mr. Mayne.—Yes. I say it is contrary to that. OF course in 
è Bengal a Zemindar may alienate his property. 


` Sir Richard Oouch.—This is the passage in my mind. He'says: “I 
, “here mérely allude to the rights and privileges accruing to the single 
“widow from the simple fact of her having made the adoption, inde- 
“ pendently of any intention expressed or implied by the ‘deceased, that 
“such widow alone should be considered as the mother of the adopted 
“child.” The Court below seemed to think that what the Rajah did on 
this ctcasion show some intention on his part at the time of the 
adoption that this particular wife should be treated as the mother. 


Lord Hobhouse.—I do not know what their reasoning is. 
e 


e i - 

e Mr. Mayne.—I want to put all the law before your Lordships 

@efore I read the Judgments. Ithink you will be able to appreciate 
the Judgments better. 


The next passage that I refer your Lordships to is in the 2nd 
Volume of Sir William Macnaghten’s Hindu Law, page 62. “ After the 
‘death of Rutunmala, first widow of Kishenkishore, and of Nundkishore 
“ tho son adopted by her, without issue, who was heir to the two anna 
“ share left by them, was it the Appellant, Narainee Dibia, second widow 
“ of Kishenkishore, or Ramkishore, the son adopted by her, if he be 


* really so, or the heirs of Kishengopal-Rai, full brother of Kishenkishore,- 


“or the heirs of Gunganarain and Lukhinarain, half-brothers of Kishens 
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“kishore P And dos the cas turn at all on the legality or illegality of 
“the adoption of Ramkishore by the Appqiant, N: arainee Dibia? ” 
Your Lordships will find thes at page 62. “ emindar of Pergunnah 
“ Mymensingh, é&c., left 4 sons, ’ the first and Second” by one: wife, the 
“ third and TFA another. ” @Lhen the 4 „sons are set out, “ Kishen- 
“kishore Zemindar of 4 anhas in dispute, died $4 1171, without isgue, 

“leaving two‘ widows, viz., (1) Butunmala, who died ip 4191 after 
“adopting Nundkishore, (2) Narainee Dibia {the plaintiff) who states 
“ that she adopted Ramkishore after Nundkishore’ s death. Kishengopal 
“had no issue, but adopted Jogulkishore, the father of Hurkishore 
“(the defendant). Lukhinarain left two sons.” The answer is “If 
“after the death of Rutunmala, first widow of Kishenkishore, her 
“adopted son Nundkishore, adopted under due autherity from her hus- 
“band, died without issue, Nundkishore’s two annas 3 go to the ‘adopted 


“son of Kishengopal, full . brother of Kishenkishore, (that is, to the ° 


“cousin-german by adoption) not to the secon@ widow of. Kishen- 
“kishore (step-mother by adoption ).” As to the other heirs we 
need not trouble ourselves. It goes on:—“The reason why the 
“step-mother of Nundkishore, that is, Narainee, the Appellant, 
“cannot succeed to his share is, that ine the Daya Bhaga and 

“other authorities common in Bengal, wherever the word mata, 
“or mother, occurs, it is explained to intend:janani, or actual mother. 
“ These books do not authorize the step-mother’s succession. But she 
“should receive a maintenance from the person who takes the inheri- 
“tance. In the books of the Dekhan, viz. the Mitakshara, &c., the 
“word mata implies both mother and step-mother ; according to these, the 
: “step-mother would share.” Now his ground is that, he says, ‘she, by 
adopting a son became with her husband’s consent (of corse in Bengal 
she could not adopt without his definite congent) she becomes a full 
mother, and the other one is the step-mother. There is no authority for 
the statement that she then becom&s’a full mother in preference to fhe 
other, who becomes a step-mother. But he relies on the text of the 
Daya Bhaga, which says that if she was a mother who had given birth 
to this boy, instead of having adopted him, undoubtedly his own 
wife would be merely the boy’s step-motlier, and he would be under no 
obligation to perform her ceremonies; and, therefore, the inheritance 
would not go to the step-mother. But of course that assumes that the 
several wives of an adoptive father are in this curious position; if none 
of them are present at the ceremony, or occupy any particular position 
in the ceremony, then they are all undoubtedly full mothers, and the 
question of one being a step-mother, and the other being nota step- 
mother does not arise. But if the adoption is made after the death of 
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the husband by a special authority giver! to her to adopt, then she- 
takes up a different positign from what she would have taken if the’ 
adoption had been made him in his fifesime. That may.be so or it 

‘ - ; 


may not be so. a 


Lord Watson.—If you ake Macnaghten’ s law, not unless his inten- 
tion in that event be axplictt. Suppose he ‘made a geclaration, at the 


same time gimporting into it the corfdition that she should become the 
pearest mother. 


Mr. Mayne-—That is talking of an adoption after his death. Sir 
William Magnaghien exptessly ‘excludes the possibility that he can do 
that. o £1 © ° 


Lord Watson.—Of malfing his intention valid after his death ? 
e Mr. ` Mayne. Yes. 
°- © Lord Hobhouse-—He does not-mention who the people are whose 
opinions he is combating. 
Mr. Mayne.—No. ° 
Lord Hobhouse.—They might not accept that account of their 


, opinions. — . 


Lord Watson.—It does not seem very strictly logical. The question 


is whether he is right in stating the law. 


Mr. Mayne.—I submit that his opinion upon this point is evidently 
in accordance with Jagannatha’s opinion. Jagannatha by the fact of adop- 
tion evidently treats each of them becoming mothers with the same 
efficacy.. The Futwah in the second volume, page 62, merely comes to 
this: «if there had been the adoption made by a widow under the 
authority of her husband, she becomes the real mother; and the others 
become merely step-mot#ers. They are mothers, but they are step- 
mothers, Then he says only the mother can succeed, and not the step- 
mother. But that principle that only the mother can succeed, and not 

“he step-mother, arises from a special application of the word “mata” 


which applies to actual mothers, to a case where there is an actual 


mother who has produced the child, in conflict with other mothers, who 
have nothing to do with the production ; whereas in the case of adoption, 
according to the Dattaka Mimansa, at the moment of adoption as the 
relation of paternity is created in the father, the relation of maternity 


. is created in all the mothers. 


Lord Hobhouse—Have we not had cases where the question is 
whether a woman, taking the case of a widow, lias si to herself as 
well as to her husband ? 
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Mr, Mayne.—In this oasb-the question is has she adopted to her , 
husband. Ifeshe adopts to her husband all t consequences following 
from the law of adoption awis, If ,she ile to, herself only, that 
adoption is invalid. Itis not an adoption at ùll unfess it is a kritrima 
‘ adoption. A. kritvima adoption gimits of an adoption by a widow to her 
own property. The ‘ordinary law of pees not ae anything l 
of the sorp, ioe ` 

Lord Watson.—She cannot adopt : a son to'herself so as to constitute, 
any relationship, . by all the laws of adoption P 


Mr. Mayne.—Except under the kritfima law she can create no rela: 
tionship of son and ntother. between herself andgany giyen boy, smnless she 
has commenced by making him the gon of her husband. If she makes 
him the son of her husband he becomes tps facto heft son. If she does 
not create him the son of her husband she cannot méke him her son. 
She may adopt him in the sense-that you or I may agopt ason, It does’ 
not constitute a relation of maternity. 

Lord Watson.—The mother ib by necessity a member of a Hindu 
family. Is it not, so that the mother cannot of her own hand adopt a 
son so as to make him a member of that family ? i 


Mr. Mayne. —She cannot. 


«Sir Riohard Couch.—A wife cannot without her husband adopt 9 & 
son to the husband. i 
Mr. Mayne:—No, and she caunot create a sslationsito of maternity 
with a ‘given boy except as the secondary result of having created the 
relationship of paternity between that boy and her husband. ` 


Lord Watson.—The doctrine laid down by Sir William Macnagiften ig 
this that although she cannot do it herself, the husband can adopt the 
son to her. She is his wife; the boy becomes “the son of his w#fe when 
he becomes his son. But Sir Willians Macnaghten seems to suggest that 
the husband ‘has even a stronger power than that, that he can select the 
particular wife, and make his adopted son the son of that wife in the? 


i sense of making her a primary heir of the adopted s gon. 

Mr, Mayne.-—-He says he cannot do this when he i ig making an adap: 
tion himself. i 

Sir Richard Couch.—Does he actually say that as his ppb 2 

Mr. Mayne.—Yes, he says it is admitted. < ; 

Sir Richard Oovch.—His language is this—we shall have to look at it 
carefully no doubt. Hesnys ‘f And those who contend|that the property 
“ should be taken by the single widow do so‘on the ground that although 

¢ 
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à “had there been no adoption, the three wows would have been entitled 


“to equal shares, and although had the childless husband adopted the 
“boy during his lifetime, e could.not hive selected for him as adopting 
mother, one of his thred wives.” Ido not understand that he is stating 
Mat as his own opman, . ° . 

> Mr. Mayne.—I submit that he must be stating ib.» 


Sir Rechard Oouch. —I understand you are A that, but it 
will be a matter for consideration. 


Lord Watson—He states what is said against it, by those who 
object. Š . 
Mr. Mayne.—What f put to your Lordships is that every one agrees 


that it cannot be dene during the life of the father. 
' o Sir Richard Pouch. —I.am not satisfied with that, at present, at all 


° svents, 


Mr. Mayne. —AXcording - to him the only question that is raised is 


what may take place. $ 


Sir Richard Couch.—We shall have to see what authority there is for 
your submission. 
Ma, Mayne.—Of course. 


_. Lord Watson.—It is in the nature of making his will. If the 
husband has power to do that it implies that he has the right, in selecting 
a particular wife, to direct that in the case of succession that wife shall 
suecced to the adopted son’s estate, to the exclusion of his other wives, 


Sir Richard Couch.—The difficulty arises here from the fact of this 
being impartible property, and only one of the wives can succeed. He 
does not go 80 far as to say they must both succeed. 


Mr. Mayne. —Only owe can succeed. 


Sir Richard Oouch.—Which iste succeed? That may throw some 
light upon what was the Rajah’s intention, in selecting this particular 
“wife to be present at the adoption. 


Lord Watson.—It may account for the different effect of his indicat- 
ing that intention by an act performed by himself during his own life- 
time, and the effect of a deed or act performed by his wife by his autho- 
rity after his death. He could not any longer speak to his wife so as 
to regulate the succession. 

Sir Richard Oouch.—I think we must take it he was conscious that 
there would be a difficulty with regard to the suecession of these wiyes—, 
that their might be, at all events, ; 


ws 
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Mr. Mayne.—If he had mide a Will, or made an assignment he might 
have directed the succession ‘of his property tqany one he wished. 


Sir Richard Couch.—Hé aja not dike to have it gone after his death. 
He wished himself to make the adoption. : 


Mr. Mayne. —The question ® whether this ectdoes by implication 
overrule what would he otherwise the right of the senior widow to 
succeed. ° o 


Lord Watson.—What has been held wart you is that his act pere 
formed during his life made his estate descendible upon a failure of his 
adoptive son, to the widow whom he had seldeted to be present at the 


ceremony. bad 

Mr. Moyne.— That is what is suggested. What your Lordships 
have to decide is whether the fact that she was present af the ceremany 
produced that change and conferred that superiority ‘upon her. I subinit 
it was absolutely inoperative. e 


Sir Richard Oouch.—W hat else could have been done ? 


Mr. Mayne.—I say nothing else ‘could be done, and nothing 
would follow from it. That is the question which your Lordships have 
to decide ;—Whether bringing in a person whose presence was absolutely 
unnecessary and inoperative as regards the adoption—for there is ne 
doubt whatever as regards the adoption that it was both unnecessary 
and inoperative—whether by making an adoption in a particular way 
he altered the rights of somebody’who happened to be’ present at the 
time. That is the proposition. l i 

Lond Watson.—There is no doubt that the adoption, so far as he 
was concerned, and the connection of his adopted son with his estate 
was concerned, would not have the less effect, although none of the 


wives were present. = e 


Mr. Mayne.—Can you by.a side wind import into an act which Pro: 
duces one particular result, a result which adoption itself has no action 
to produce upon another person ? S 

Sir Richard Couch.—I do not know that it will help us much to use 
the metaphorical expression of “side wind.” We know exactly what was 
done. We shall have to consider the effect of his having selected this 
wife to be present. l 

Lord Watson—There seems to be no reason why it should not 
have the effect ascribed to it, if it be according to Hindu law. 


Lord Davey.—Is there any authority except that opinion of Sir 
William Macnaghten in his preface to which you referred us, for saya 
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ing that a husband might select one of his" wives to be the mother of his 
adopted child. A _$- i $ 


Mr, Mayne. evil hot pledge’ miyself, because I ani going to place 
every authority thst I know of before pos Lordships, and I do not think 
my learned friend can find any others. ® i 


e Lord Watson.=I go not think Macnaghten goes the length of saying 


_ that a father making adoption can exclude his other wives from tother- 


good. He only says that he confers motherhood in a different sense on 
a person whom he selected to attend, than on those he elects should be 
abgent, that the latter do tot take as heirs in the same way—do not take 
as if they were mothers ef the deceased, because *the wife selected to 
attend takes first as the hew. She is senior wife. 


_ Sir *Richard Couch. —When we lave all the authorities we shall be 
in a better position to judge. 


Mr. Mayne-—-M®am taking them in order of date. The next 
authority I wish to refer to is Sir Francis Maenaghten in his Hindu Law, 
page 171. Heis stating the progress of a case. There was a direction 
to adopt in a will. “Directions were given for the adoption ofa son 
“according to its provisions. Such vexation as might have been fore- 
a ‘seen Was the consequence. The widows could not be brought to con- 

‘our in the selection of a boy for adoption. Tho Master’s report was 

“confirmed and this furnished matter for further contention. The boy 
“Taracomar was to be adopted—but the question was which of the three 
“ widows had a right to receive him in adoption.” Then Sir Francis in 
“his usual confidant manuer goes on:—‘ The law is clear and was undis- 
“puted. The boy could not be received by the three widows jointly. 
“ He must bè received by ‘one of them—and would then be considered as 


“the son of the widow bygvhom he had been received—about this there 


strain P 


“was not; because there could not be any dispute.” That is his opinion. 
With what follows I néed not trottle ee There is certainly no 
yant of certitude in that opinion. j 


Lord Davey. —Does Sir Francis Macnaghten usually write in that 


Mr. Mayne.—I had occasion to quote a similar opinion of Sit Francis 
Macnaghten in a recent case, as confident as that, and your Lordships, I 
am sorry to say, in that case, did not pay any attention to it. 

` Lord Hobhouse.—1 think we paid attention to it, but we found other 
authorities the other way. 

Mr. Mayne. —Then in the Appendix at page 1, there is the state- 
Hent of a Brahihin who is called upon to give testimony, I suppose it 
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is, in this case, or evidénce Ås an expert on she law of adoption. It is 
page 10, Ia thé case of Stimati Degumboury v. Srimati Taramoney. 


“(2), A Brahmin leaves three widows, anc a child ‘is directed: to be’ 


“adopted, which of the three widows is tə receive thé child on its 


“adoption?” e à . 
Lord Davey — What was the direction, “fiat the widows should 
jointly adopt ? ` ae ' 
Mr. Mayne.—In the other case ithink.the master alSstel the 
person- : . 


Lord Davèy. —What did the testator or tie deceased djrect? e» 


Mr Mayne. —He directed that there shoud be an adoption. ' 
‘Lord Davey. —Without saying by wht. ° Eo a 
Mr. Mayne.—Without saying by whom. a, 

Lord Davey—That would mean that they all jointly should adopt. 


Mr. Mayne.-Then the master reporte. What took place was 
that the first widow founded her “claim to receive this child, upon seni- 


ority. 
Lord Watson.—In that ‘case the question *was complicated by the 
existence of a will. a 


Lord Davey. —Supposing that a man having three wives directs 
that à son shall be adopted, would not thas be a power to the three 
wives to adopt jointly ? f 

Mi. Mayne.—If he directs the three wives to adopt they e 
adopt jointly. i 

Lord Davey.—Supposing ie directs a son to be adoptet, ae 
nothing more, it can only be by the wives. . 

Mr. Mayne.—It could only be > by the wives. 

‘Lord Watson—I should think it he left three wives, and two’ of 
them were naturally very undesirous to adopt becatise he could deprive 


them of their right to the estate, the third widcw, in that case could’ make 


an adoption. In the case you quoted at page 171, he left a will, and he 
left A and B to adopt jointly, failing that B and C to adopt jointly, and 
it was held under the will that the favoured widow was, B, because she 
was entitled to adopt in any event. l 

Mr. Mayne.—There was a pregnancy aad hé says: “If aiy harm 
s happens to that child my three wives shall adopt a son with mutual 


“éonsent. If they thrée, do not agree,- ‘in that case, my eldest and 
« second wives shall with mutual consent, adopt a son, and if they dis 
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“agree, my youngest and second wives shbll adopt a son with mutual 
“consent, and that adopted son shall be owħer of my wealth, and hold 
“the right of pefforming the cerenjonied*to,be performed after me and 
(‘nobody else shall Have any concern with all the above estate and so 
“forth. If my three wives continue inghe performanse,” His inten- 
tion obviously was that two È his three wives should agr ee.. It should 
either be the eldest and the second, of the youngest and second. The. 


_will is at p&ge 9 of the Appendix. Then a Pandit is examined. “ A’ 


“*Brahmin leaves three widows, and a child is directed to be adopted, 
“which of the three widows is tọ receive the child on its adoption” P` 
This question is put. purely without any reference to the will. the 
answer is: “The widow of the Brahmin who had a child of her own,’ 
Where he gets that J do nof know. “(Q.) If one of the widows is re- 
“lated to the child, it being her uncle’s son, can she receive the child ? 
.“ (4, ) No, that is añ obstacle. (Q.) On the part of defendants. Where 
“ig the law prohibittgg the widow who js related to the child from 
“receiving the child if the husband directs the adoption? (A.) It is to 
“be found in the Dattaka Chandrika and Dattaka Mimansa and: 
“in other books. (Q.) Is it prohibited for a husband to adopt his wife’s, 
“relation? (A.) It isnot -prohibited generally, but some relations 
“cannot*be adopted.” Then these are all prohibitions against re- 
lations, Then comes something which is important. “(Q.) Can three 
“ widows adopt, one of them being related to the child? (A.) Only one 
“can adopt. The three may agree upon the child to be adopted, but 
‘one of the widows can adopt. (Q.) Does the child so adopted become 
“the child of the widow adopting, or the child of the three? (A.) The 
“child becomes the child of all three. (Q.) Suppose the- child to die 
“after Adoption, which of the widows inherits his property ? (A.) The 
“widow adopting him if he should die under age, she will be called: 
“the mothtr, and the others‘the step-mothers. (Q.) Suppose one of the 
s widows at first to have opposed th® adoption, but afterwards ‘agreed 
“to it, can she be the person to adopt? (A.) Yes, after she has agreed 
Bo it. Her former opposition will not stand in the way of her being’ 
“ the person to receive the child in adoption. (Q.) Which of the widens 
“is the person to have the care and management,.of the child adopted ?’ 
“(A.) It is not stated particularly in the Shastras. All three ought to 
“take care of him. (Q.) Suppose the widows to disagree and separate 
“which of them is to have the custody of the child? (A.) The widow 
‘who adopted the child, she may take the child with her.” 
Lord Watson.— Apparently the whole result is this. Itis an exami», 
nation in the Master’s Office, It comes to this that after the death. of, 
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the Brahmin who leaves a géneral authority to his three wives to adopt Annapurni 
a son to him; the three wives cn adopt a sof, but only one of them can N sonia 
perform the ceremony, andethht upen the csremony being performed Forbes, 


by that one, the child becomes the child of all threé, 
Mr. Mayne.*-Yes. : è : 


> e 
Lord Hobhowse,—If only ones can have thé inheritance who fs tò 
e 


have it? That is the point. °. ° 


Mr. Mayne.—Now, my Lords, there are two cases in Béngal which 
are referred to in this case which I pat before your Lordships, The 
_ first is a case in what is called the ‘Gap’ number of the Weekly Repofter. 
There seems to have been a gap left by Sutherland in “his reports 
between January and July 1864. It is Sutherlandss Weekly Reporter. 
There isa case at page 71 of that volume. “ On'the death of asson 
adopted by a Hindu as the son of one of his two ‘wives, the property? 
descends, not to the other wife, but tothe next legfl heir” I will read 
the Judgment of Mr. Justice Bayley. ‘In this case plaintiff Kashees- 
“huree, alleging herself to be the first wife of one Kalee Kant, sued in 
“ 1268 for the recovery of the property real and personal left by Saroda 


“Pershad, the allegation that it reverted to cher as legal heir on the zg 
“demise first of Mon Mohinee Debia, the second wife of Kalee Kant, d 
“then of Saroda Pershad, the adopted son of Kalee Kant. Plaintiff 

“also sued for stridhan, and she averred dispossession by defendants e 


“on the 10th Joysto 1226. ` Plaintiff added that a will purporting to give 
“her a maintenance was spurious. Further, plaintiff in her written 
“ statement alleged that the adoption of Saroda Pershad was done with- 
“out plaintiff or Mon Mohinee joining their husband in the act. Her 
“claim now is as mother of the adopted son. The defendant, a nephew’ 
“of Kalee Kant, appears and claims as next heir to Saroda Pershad, and 
“answers that Kalee Kant adopted Saroda Pershad as the son of his 
“second wife Mon Mohinee.” Th&t is a very different thing from his 


merely joining her in the adoption. è 


Lord Davey.—It seems that a man can adopt a child as the son of a 
particular wife. 


Mr, Mayne.—That is what he did there—“ And that Kalee Kant: 
“stated to the judge by petition, and generally an other occasions, that 
“ Saroda Pershad was adopted by him and by his second wife Mon 
‘* Mohinee, that the first wife was by a good and valid will left a main- 
“tenance, and that defendant had not dispossessed plaintiff of any 
“‘stridhan. The Judge held that Kalee Kant, by the will and various 
“acts, was proved to have adopted Saroda Pershad, as the son of hig 
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‘Annapuryy ‘second wife Mon Mohinge, and that consequently plaintiff’s claim, as 


Nachiar’ 
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“‘ mother of the adopted soh was invalid. He therefore dismissed her 
“snit for the property of Saroda Parshad,, meferring her toa separate 


“ action.” . ‘ Š 


Lord Dare: fe ineta her as ntt evgn a step- mother; as no 


£ relation.” _ ° é ° 
e 


Mr, Mayne.—As no relation whatever. “Plaintif appeals from 
‘Shis décision, arid her contention here is one of law, and not upon the 
“facts, Itis that both wives ugder Hindu Law are equally adoptive 
“mbthers; and as such, both or the survivor are entitled to inherit 
* béfore a mene: and that, as survivor of the two wives in this case, 
“she is the legal heig to the Rroperty of Saroda Pershad.” Now the 
J udgment is this:  “ We are of opinion that,this position has not been 

*: borne out by Hindn Law books or precedent. As to the former there 
“have been cited Oglebrooke’s Hindu Law, Volume III, page 100, 
“and Strange’s Hindu Law, Volume I, page 87.” Those I have looked 
atandI do not think they have any” bearing on it,—““ Macnaghten,’ 
“Volume TI, page 62, S. D, A. Rep., 30th July 1859, page 1099.” That 
T have read arid there is nothing in it, ‘ Ditto Select Reports, Volume’ 
£ ‘M; pagé 27, 4th August 1812,” That there is nothing in. If there is’ 
my learned friend will be able to show it, “The passage relied upon 
“ from Oolebrooke is, with reference to the uge of the singular janani to’ 
“ denote the natural, and matarah the plural of matri to denote step- 
“ mothers; and where there are these words used accidentally, Vaches-’ 
“pati Misra, expounds ‘on failure of him,’ on the death of the father; 
“‘ natural’ mother’s (janani), she who has a son ; ‘mothers’ (mstarah): 
“ step- mothers who have no male issue, all ‘hess shall have equal 
“ shares with the sons,’ But this text does not apply to the facta of this 
“case, Tose facts are that the father Kalee Kant did adopt, the son 
“ for Mon Mohinee only, and therefors*the boy is her adopted son, and, 
“on her death his property would go by Hindu Law, not to a step- 
«nother, but to the next legal heir, such as the nephew is here. Tothe 
“ passage from Strange relied on by appellant, the above remark equally 


.“ applies, and it may be added that it is clear (vide Chapter 4, Section 


“ 1, pages 97-8, Ed. 1830), that, in stating that the adopted son is son to 
“ both adopting father and mother, it.is intended to say, son to that 
‘mother as whose adopted son he is taken. The case in Macnaghten 
“in no way assists appellant’s case, but rather the contrary.” 


Sir Richard Couch.—I should doubt whetherehis decision will help. 
ps. much, because it came before the Court on @ Special Appeal, and it 
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was found as a- fact that he was ‘adopted as fhe son of the second wife. Annapurni 


That was fownd as an actual “fact, 4 


Mr. Mayne.—Yes, and thoy fond also thee by ia will ‘he dis- 
inherited the second wife. ° 


Sir Richard Couch. —The High Court could not deal with that at 
all, they had only to consider whether it was possible in law for him to 
be adopted in that way. I -æ 


Lord Davey.—That i is what Mr. Mayne qaotes it for. d 


Mr. Mayne.—No, I do not quote # for that, but eae because it is 
one of the decisiong relied on.. It is one of a series of decisions which I 
am placing before your Lordships. I submit That the decision is wrong; 
but it is a very different decision becauge i5 states that “he stated to 
“the judge by potition, and generally on ozher occasions, that Sareda 
“Pershad was adopted by him and by his second wife Mon Mohinee, ° 
“that the first wife was by a good and valil wil¥left a maintenance.” 
This adoption seems to have been part of a.scheme followed up by his 
disinheriting her of anything but her mainterance. 


Lord Davey—IJt shows this, that as a matter of law he could select 
one of his wives to be the mother of his adeptive son, and exclude the 
others. 

Mr. Mayne.—tIt shows that the Court thought so, . 


Lord Hobhouse.—The passage you read from Sir’ William Moctagh: 
ten seemed to deny that. 


Lord Davey—Do you admit. that a man may adopt a child as the 
child of one particular wife. 


Mr. Mayne.—I do not. I admit that Łe can disinherit his ‘wife. 


Sir Richard Couch.—If you do not admit that, this remark arises 
upon this very case, that if as a matter of law that could not have been 
done there would have been ground in this s3ecial Appeal to have taken 
that point, which was not taken. f i O 


Lord Davey.—This is one of the cases relied on by the other side. 


Mr, Mayne.—Yes, and one of the seqrence of cases I am putting 
before your Lordship, because I think it'is more convenient for you to 
have all the authorities pro and con. 


Lord Watson.—The commentary made is in reporting a case which 
had actually occurred. 


Mr. Mayne. —Welf, my ‘Lords, that is that case; then the next case 
is inthe 38rd Weekly Reporter, page 49, ‘ 
i p 
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Lord Hobhouse.—That would be prior in time to the case you have 
quoted. : e g 
Mr. Mayne. —N o, this case was in 1865, the year after. The side 
note is “ An adopted son thas all the rights and privileges of a son born, 
“and is also entitled to succeed to the stridhan of his mother in the 
< ahuenoe of daughterg în like manner as & Son born, whether there be 
‘or be nob g a will in his favour. *A woman cannot execute a will 
“regarding any property ‘she inherits from her husband or her father. 
R With regard to stridhan however she can dispose of it at pleasure 
“ either by gift, will or saje (oxeept immoveable property given to her 
by her husand). A son adopted by one wife may succeed to a co-wife 
“stridhan.” At the end gf the judgment the Court says. 


Lord Davey.—What Court is this ? 


` Mr. Mayne. Fhe High Court of Calcutta. “ It has also been asked 
“by the learned Coynsel for the respondent, whether a son adopted by 
“one wife, would be looked upon as the son of a co-wife and succeed to 
“her property. Though this questioff does not arise we may point out 
“that the Hindu Law of inheritance provides even for this case and 
“ mentions the son of a gontemporary wife among the heirs of a woman 
“entitled to succeed to her stridhan. In the case before us as the 
“Court has found that the adoption is valid and that the property in 
“ dispute belonged to Nubo Manjuree as stridhan we now hold that 
“ plaintiff as her adopted son is entitled to succeed to that property in 
“the absence of daughters.” 


- -Dord Watson.—That ‘case only touches this point very briefly— 


.“ It has also been asked by the learned counsel for the respondent 


“whether a son adopted by one wife would be looked upon as the son 
“of a co-wife and succeed to her property. Though this question does 
“not arie we may point out that the Hindu Law of Inheritance 
“ provides even for this case, and fotntions the son of a contemporary 
« wife among the heirs of a woman entitled to succeed to her stridhan.” 
ere is no question of that sort. 


` Mr. Mayne.—No, the only decision was whether in regard to a 
person who is admittedly the adoptive mother—it does not say how she 
came to be so—probably after her husband’s death. 

Lord Hobhouse—I see looking at this case it was a regular appeal, 
not a special one—the case in the special number of the Weekly 
Reporter. 

Sir Richard Couch.—It comes to much tit same thing, because 
qlthough it was a regular appeal the only ground, of appeal taken by 
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the plaintiff was that it was a question of law.. Itis headed ‘‘ Regular 
Appeal” buteit seems to have been argued asf it were 2 special appeal. 
They did not raise any question of-fact. They did not question the 
finding of fact of the Lower Coyrt. a i 


[Adjourned for a short tim®] 
e a 


Mr. Mayne.—+My Lords, Wesé and Bihler’s* Hindu Law has Peen 
quoted in this case, and I refer your Lordships to what théy @ay at page 
1181. I have fhe 8rd Edition. “Relation between adoptive stepe 
mother and son.” This your Lordships will remember is founded upon 
Futwahs. “The adopted son succeeds to all tis step-mothers.” Then 
there is a referencé to some manuscript, a Fatwah I suppose, Then 
they quote Colebrooke’s Digest, the passag@ from Jagannatha which I 
have quoted, and they refer to another case*which has nothing to’ do with 
this, Then they say: “On the death of one adopted‘son of one or two 
co-wives [reading down to the words]—or adoptive father.” Then they 
refer to the case of Kasheeshuree Debia v, Greesh Ohunder. 


Mr. Jardine.—That is in the’ gap volume. 


Mr. Mayne.—That is the case I cited to your Lordships, Then in 
the next page they say: “A son adopted by” one wife may succeed to 
“the stridhan of another co-wife.” Then they refer to the decision & 
quoted in 3rd Weekly Reporter. Then they say “In another case [read- 
ing to the words]—succession to her husband.” The whole importance 
of this is that one statement: “The importance of the right to adopt 
“as between two or more widows becomes evident when it is borne in 
“ mind that the one taking the place of mother succeeds first to her son on 
“his death without child or widow.” That is a case of a widow adopting 
after the death of her husband under an authority fromhim. Now, my 
Lord, those are all the authorities as far as I*xnow that are ingexistence. 
The only decided cases are those ¿bwo in the 3rd Weekly Reporter— 
(that is an obiter dictum in my favour)—and the one in 1864 at pagt 71. 
Those are really the only authorities in the case. Now, my Lord, I wil 
read the judgments. The original Court judgment begins at page 717 
of the Record he says: “ I now come to the question as to the nature of 
the adoption ceremony actually performed,” &c., cc, 


Lord Watson.—She was related to the adopted son. Could she be 
the mother of her own nephew P 


. Mr. Mayne.—Apparently there is no objection made to the validity 
of the adoption on that ground. “TI-find: then that it has not. been 
satisfactorily proved by the first Defendant,” é&c., &c. Then Oolebrooke’s 
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Hindu Law, 4th Edition, page 394. Thafis the passage I read to your 
Lordships from tho 8rd Volume of the ga dition. 


Lord Hobhouse It is merely a quedtion here whether he has 
excluded the other wives from all interest; but the fact being that only 
one wife can take as heir to oe son, whieh wife is ib to be ? 


* Mr. Mayne. _Unites he has by this proceeding gifen a T ence 
which is valid’ in law, to one wife over the other, the senior wife would 
take. 


Lord Hobhouse. —That is your argument no doubt, but it is not the 
quéstion whether he has excluded all the other wives. 


Mr. Mayne. Ro whaler he has given a preference. 


Lort Hobhouse. 2 Supposihg the oer mother died, then another 
e wife would have come in. 


* Mr. Mayne.—Yqy. 


Lord Hobhouse.—The question would be who would be the kes to 
the son ? 


Lord Davey.—The step-mother could not be heir to tho son. 


Mra Mayne.—If she was the step-mother only. My contention all 
long is that she is a mother and not a step-mother. Step-mothers do 
not exist under adoption. Then he quotes that passage from Unlepronre 8 
Digest which I have already read. 


Lord Hobhouse.—The passage in West and Bühler seems to contem- 
plate that the one who takes the principal place succeeds first to her son : 
but not that the others are all excluded. 


_ Mr. Mayne.—No, but the person who makes the adoption after her 
husband’s death, and I thik there is a great difference between the two 


cases. aig 


“Lord Hobhouse.—What I am thinking of is, the nature of the suc- 
Cession. The succession spoken of is not one which excludes the others 
from coming in afterwards. They may be reversionary heirs to the son. 


Sir Richard Couch.—It is not used in that strict sense. 


Mr. Mayne.—He goes on “ A review of the above authorities makes 
it clear I consider that in Bengal at any rate,” dc, &c., [Read- 
ing down to the words,] one of the essential “elements in the cere- 
“mony of adoption is the receiving of the adopied boy by his adop- 
“tive parents.” Iutterly deny that that “S’ should be there “arid 
“when the authors of the Dattaka Mimansa and the Dattaka, Chandrika, 


e 
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&c., &c, [Reading .down tô. the words] .“ Must be quoted for so Annepurúi 
applying it. My Lords, ? submit that thas passage is based upon a Nachiar 
complete error in supposingęth&t it ig part of the cereMmonial that both 
parents should receive, and that there shonjd be% receiving mother 
there. I think } have shown gpeyond, all ddubt, that there is no basis 
whatever for that; that if there is a motlfer there, and if the child is 
put into herlap % has nothing rightly to dc with the adoption which 
is complete as soon as it has been put inte the hands of “the father. 
And therefore the presumption that they intend to refer to the woma®t 
who actually officiates as the receiving fnother at the ceremony of adop- 
tion is utterly unfounded. If there is no mother presents at the adop- 
tion, if they are all behind the purdah, who® is the receivitig mothér ? 
There is no receiving mother in that.sense. of the word. Then it would 
necessarily follow that if there is no receiving mother there is no adpp- 
tive mother which is absurd. Now I do nos undgratand this because e 
they take it apparently that one mother is the mogner of one child, “and 
another mother is the mother of another chila. Of course I do not rely 
upon anything of the sort. Then at page 723 “ Ib appears to me that 
the opinions of the Bengal authorities,” &c., &c., [Reading down to 


v. 
Forþes, 


the words,] “The property of his ddoptive mother is eventually —_ 
settled.” Then they refer to the cases, the lest of which is yotr Lord- . 
ship’s decision in 10 Indian Appeals, page 138. lt goes on “In the 
last;decision it is observed,” &c., &c., [Reading down to the words, ] s 


“tho mother who makes thẹ sagho in conjunction with the adop- 
tive father.” Now here he goes entirely upon the assumption that 
whenever you find the words “adoptive mather” in these works you 


“ receiving mother,” and that you must read 


must read them as 
“ receiving mother ” as meaning the mother who is actually pregent and 
takes a part in the ceremony, which I submjs to your Lordships there . 
is not the slightest foundation for in the works that I have rehd. They 
do not contemplate the case of the®@being different wives, and one parti- 
cular wife taking a position different from ali the others. It is a point 
that is unsettléd. There is nothing to be found in those works, bearing 
upon the subject. “By these texts, the fiction of motherhood is only 
permitted with respect to the receiving mother,” &e., &e. 


Lord Hobhouse—There' is such a precapt then in the books as 
that the senior wife ehould be ane fo? periang a svelgtcas 
EoremOny: 


Mr. Ma yne. Thee is, I think, itis somewkere i in, Manu bat I pannol 
give your osiaga the reference. Now, my Lords, the decision of the 
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High Courts is at page 753. The passage I refer to begins at line 35, 
page 755. “ The Judgeehas found ¢hat® second respondent as the, 
receiving mother is entitled to sucgeed if preference to the appellant.” 
Then he quotes his £uthorgties down to West and Bibler. Then on page 
756, line 6, he goes on “ NO donht the writers above veferred-to have 

“cited no authority for the fiews expressed fy them” &ec., &e., [Read- 
ing down to line 41]. My Lords, thg word " pratigraftitri ” is the only 
word in Sarf&cfit for expressing the relations between a person who takes 
#child in adoption, and that child. “The mot that adoptions under. 
“the Hinda Law are for the benefit of the man,” &c., &c., {Reading the 
remainder of the J udgmenf]. Then Mr, Justice Shephard says “I concur 
with Mr. Jtstice Best in*his conclusion,” &c., &c., [Reading to the 
words,] “in preferrjng to asgeiate his other wife in the ceremony of 
adaption.” 


. Lord Davey. “f these learned Judges are right supposing the 
property were partible it would equally go to the mother. 


Mr. Mayne.—Yes, it would equally go to the one mother, and also 
according to the decisions which they adopt on the death of that mother, 
it would not.go to the co-wives. Tho other wife would be only a 
step-motber. .It would go away to other people., 


Lord Davey.—To the father’s relatives. 


Mr, Mayne.—Yes. “The question which arises is what is the 
“precise relation between the co-wives of a Hindu who adopts a son 
“and that adopted son?” &c., &c., [Reading down to line 47, page 759.] 
“What may be supposed to be contemplated is that the son will 
s succeed on the death of that wife.” 


Sir Ricker d Couch.—He would succeed on his father’s death would 
not he P e 


Mr. Mayne.—Of course he would.e 


Sir Richard Oouch.—He would not be postponed till the death of 
the wife. That is a mistake. 

Mr, Branson.—No, it is the wife’s property. f 

Mr. Mayne.—He may be talking of the wife’s property, I do not 
think he is. What he means is they do not contemplate the event 
that the wives will survive the adopted son, but that the adopted son 

- will survive the wives. I think that is what he means, in which case 

no question of the sort would arise. “It cannot be denied that a 
Hindu having two wives,” &c., &c., [Reading to the words,] “and 
thus enable her to defeat the expectations of the other.” 
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Str Richard Couch.—He ‘gives the authcrity to -adopt, and he can Annapurni 
select which,of the wives he Maks fit to givetanthority to. tee 

Mr. Mayne.—-Of coursethe can, and that authority must be strictly Forbes. 
followed. è c 


Sir Richard *Couch.—This $ not a*casqof giving authority. 


Mr, Mayne.2-No. s mae s 

Lord Davey.—It is admitted that the wife who has the ppoinknent 
after his death stands in the place of the mothar. ° 

Mr. Mayne.—I do not know that ibis admitted, ' 

Lord Davey.—št is so stated. å 0 ae ° 


Mr. Mayne.—In West and Biihler it se@me to be taken for granted. 


Lord Davey.—And in Sir William Naoneghton'g pfeface I think, 
However we need not discuss that. ° 


Mr. Mayne.—No, your Lordships have all ethe wathoritien’s now 
before you. 


` 
Lord Davey.—That is the argument. ; 
Mr. Mayne.—That is the argument. “Tke proposition that both _ 
“ wives or both widows together constitute the mother of the adopted . 


“son,” &c., &c-, [Reading down to the end of tke Judgment]. 


My Lords, I have now put all the cases before your Lordships, and 
I think I have nothing more to add to what I have said in the course of 
the argument. , 


Mr, Jardine—May it please your Lordships. In this case my 
learned friend has put your Lordships in possession of, I think,all the 
authorities that bear upon the point which will have to be decided, I 
submit that there is nothing inconsistent with the principles gf Hindu ° 
Law in the contention we put foryagd as the correct one, namely, that 
a husband in adopting a son for his benefit can favor one wife ré@ther 
than the others by putting her in a closer relationship, that is, more 
imitating the relationship of nature, than that of the cO-wives. we, 


It is a subject which is somewhat singularly bare of authority. 
When one goes to the text one might have sxpected to find in the » 
ancient books on Adoption that such a somewhat obvious question might 
have been foreseen and discussed and considered, but we find very 
little assistance from the Dattaka Mimansa or the Dattaka Chandrika. 
It is true, as Mr. Mayne says, the author seems to be, throughout, 
considering in his min@ rather the case of one w fe. You -may almost . 
read the book through with reference to adoption and not grasp the 
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fact that polygamy was the rule, and that there should be more wives 
than one. Still, if we tale the texts that have been cited, and they' are 
the only, texts I think bearing on the mattes, and take them literally, as 
the Judges of the Vourt sbelow have taken them, they apply to the 
receiving mother, The- ‘word is “regeiving mother.’ My learned 
friend says that you ar@asked for “ adoptive” mother ” Pe read ‘ receiv- 
ing'mother.” It is rather the conveyse. If one takesthe word literally 
it is “ recéiving mother,”*and it has been turned into “ adoptive 
fhother ” asa convenient way of referring to the adoptive mother, 


Lord Hobhouse, —That is what they tell us, that they are translat- 
ing more agcurately than fhe present text books. ° 


Mr. Jardine. —More atcurately than Mr. Sutherland; that what 


. . Sutherland has translated “adoptive mother ” is “veceivin mother,”’. 
p 8 


Iti is not contended that that is not the case. That is the case literally. 


Lord Hobhouse.g-I do not know whether there is any essential 


difference between the two. 3 


Mr, Jardine. —That may or may not bė. Ido not wish to press it 
unduly, T merely mention it, that if one takes the thing literally it 
only confers the peculiar, relationship on the receiving mother. Of 
course one gets somewhat into the regions of presumptions in making 
such a suggestion, but so far as adoption is fictional, yet an imitation of 
nature, it would make a closer imitation of nature to assume that one 
of the wives should have a closer relationship to the adopted son rather 
than that he should havea general relationship to bea child of a 
number of mothers. In nature he could be a child of only one mother. 
‘The fiction may be otherwise, but one would imagine it would bea 
more natural fiction to imagine an adoptive son the son of one mother 
than to say that he was to*bear the filial relation to a number. 


Lord Hobhouse.—We are not the judges of the degrees in fiction, 
“ur. Jardine.—I quite agree. 


Lord Hobhouse-—When you get into fiction there is nothing to go 
upon but authority. 


Mr. Jardine.—I do not wish to press it unduly. No doubt that is 


‘so. An argument is founded for example on the text of Manu that by 


the birth of male issue to one of several wives, each of the wives is to be 
judged to be the mother of male issue. In the Sloka preceding that. 
your Lordships will see precisely the same thing said with reference to 
a number of brothers. That if one of several Brothers is the father of 
male issue the other brothers are to be deemed the fathers of male issue 
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also. -But in neither of ‘those eases does it affect inheritance, I quite 
grant that in a secondary sense all the wives & an adoptive father may’ 
be deemed to be mothers, and tay get the benefit of male issue Teg 


born in the family. a e€ 


Sir Richard Couoh. =t woui make thę cese ik an adoption made 


. by the husband in,his lifetime i in a yery diffeeert position from an adgp- 


tion made by his widow after his lift. aig 


Mr. Jardine. —Mr. Mayne would argue thas. $ 
Sir Richard Couch. =la o one case alk the Piyon would be entitled 


to succeed. . G e 


Lord Hobhouse.—Your strongest analogy, T= the case ofa natural 
son of one wife. Itis distinctly declared „that all ethe Wives are the 
mothers of male issue, and yet for the purposes of inheritance the 
natural mother has the priority over the others. 


Mr. Jardine.—Yes. = 
Sir Richard Oouch.—Can youssay that whare the husband nates 
an adoption in his lifetime, he has not some pover of indicating whose 


son of the different wives the adopted son shouid be; or is it to be left 
in uncertainty ? If he gives a power to adopt there is no difficulty. f 


Mr. Jardine.—Looking at it from the point of view ofa Hindu, a 
Hindu has power to choose on which of his wives he will beget his 
natural offspring. Looking at it with a Hindu mind, I take it it 
would seem to them just as natural that he should say which wife 


Arinspurnt 


should be the mother of a fictional offspring. There wauld be nothing | 


repugnant to Hindu ideas in such a thing. 


Lord Watson,—That expression, the other wives bésoihinz mothers, 
is not of a very clear and satisfactory characier. It would be doubtful 
precisely what it means, and in what sense it -s used. I uffderstand 
that in the case of a Hindu having S8veral wives, whenever one of them 
has a child, a son, the other wives are in a sense mothers of that son. 

Mr, Jardine.—In. a sense, yes.. 


Lord Watson.—But then its own mother is also ne maiie and no 
more. Sheis the natural mother. Supposing tkere is a change i in the 
family, the Hindu dies succeeded by that son; upon the son's. Heath his 
heir is his natural mother, not his other mothers. - 

“Mr, Jardine. —Yes; others are mothers in a certain sense, but not in 
the sense of succession. 


Lord Watson.—The® tie of maternity becomes theirs through the 
act that they ‘are members of the family; and wires of his father. 
Ẹ 
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` Mr. Jardine: —Yes; they would be mentioned i in the piSrmE 8 of. the. 
oblation as wives of the Mather. n è 
Lord Hobhousg. —They would get al? the spiritual aek of 
having male issue. ° e 


Mr. Jardine. —Yes,, p . 


“-* Lord Watson. ee the patural molher ded; on his death 
the non-n@tutal mother would sinceod: 


s Mr. Jardine. —On the death of the son ? A son born to one wife. 


| Lord Watson. —A soe born‘to one wife. And on the son’s death the 
wife who did not réceive im in adoption I suppose would succeed. 


Mr. Jardine. —No. It*vould go to the adoptive father’s nearest heirs. 


. Sir Richard Couch. —The mother would succeed for her life upon 


: cher son’s death ; afd then at her death you would look in the father’s 


‘line for the heir. Another wife would not succeed as heir. 


Mr. Jardine.—No. The fact that this seems to point to religious 
affection I think is borne out. 


Sir Richard Couch.—In fact what you have to do is this: you would. 
have to,find out who was the son’s heir on the death of his mother who 
only took for life; and then it would go to the person who was heir to 
the adopted son. You would not go to the father, you would see who 
was the son’s heir. | 


Lord Hobhouse-—You may have to trace through the son, possibly., 
Sir Richard Oouch.—You would find out the heir of the son; that 
is what you would be doing. 


Mr. Jardine.—Exactly. I think what I say about being a matter 
of religious affection is berne out by that exactly. Take the case of à 
family of brothers, one of whom has male i issue; it is to be held that all 
thée brothers are the fathers of the male issue. That is in Manu 
e@mmediately preceding the Sloka which deals with the wives all being 
considered to be the mothers of the male issue. 


Sir Richard Couch.—That can only be for spiritual purposes—not a 
question of inheritance. 


Mr. Jardine.—It is quite clear in the brother’s case no inheritance 
comes into the matter. It looks like a matter of religious affection. 


Well now, it seems to be pretty generally conceded that the Hindu 
has power after his death to select a widow to pake the adoption.. 


Sir Richard Couch,—He can make that selection in his lifetime. : 
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Mr. Jardine.—Yes. He ĉan put one widow in a superior position Annapurn'i 
with regard jo the others as being the one who may choose the adopted sae 
son. He also puts her, aceprding tq most of these aiithorities, in the Forbes, 
position of a natural mother to the-boy wham she? may adopt to him 5 
after his death. Now in whatgway igthat ? Thatis merely by the 
expression of his intentions of his will, he chin make her after his death 
a natural mother bf the adopted so. He can give her the Pee position 
of & natural mother as against the co-wives. e 


Lord Watson.—He gives her the power to make the adoptjon, That 
implies two things : first to select a bey who,is to be adopted ; and i in 
the second case to perform the ceremony necessary’ for the purpose. of 


admitting him to the deceased’s family. e 
Sir Richard Oouch.—He goes further’, he goes’so far as ¢o make 
her the heir of the adopted boy. . ° 


e 
Mr. Jardine.—I do not say it is conceded by, Mr. Mayne, but he 
concedes it to this extent that the authorities make a difference between 
that case and the other one. Hè can after his death put one of his 
wives in a position of being its natural mother for legal purposes. Now 


in principle is it to be said that he can do this for one of them, that his - 
volition is to have this effect that she cin adopt a boy ang become ° 
in. the eye of-the law: a natural mother; but that in his lifetime he 

cannot by. any expression of his volition put her in the same position? . . 


Lord Davey.—Is it established by decision that a wife, one of three 
or more wives, adopting a son by the ‘permission of her husband, after 
his death, -is placed in the position of a natural mother ? 


Mr. Jardine.—lIt is established by decision in the case in what we 

have called the Gap number of the Weekly Reporter. 
Sir Richard Oouch.—On the death of the son’ she is the kbir ? bd 
Mr. Jardine —Yes: that has been held. That is the aaa, recorded 


decision on that point. å 


` Sir Richard Couch—She is the heir just the same as if the adopted 
boy was her own son. 

Mr. Jardine.—Exactly. That case is exactly in point on that, The e 
obiter dictum in 3rd Weekly Reporter assumes it. 


Sir Richard Oouch—That is well settled law. 


Lord Watson.—I do not think it js disputed that in that case the 
wife making adoptioneby the husband’s Will is in the same position as 
regards his inheritance as if she had been his natural mother. tel 
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` Lord Davey.—I do not understand Mr. Mayne to concede that, 
SA Jardine; — He dit not concede at, ° 
' Mr. Mayne. guii it was not PI y to argue it. 
Lord Davey. —It seems to me if that point is estgblished it goes; 2 
long way to establish yqur dase. e 


- ° Mr. Jardine —Previsely. It wold be somewhat fhlogicel, not that 
in matters 8f "Hindu Law shat is conclusive, but it would be illogical to 
hold that-his volition shonld be able after his death to put one of his 
wives in the position of a a naturgl mother to an adopted boy ; but that 
duning his lifetime .no expression of his volition or will with regard to 
his wives cduld effect the Same purpose. 


> Lord Hobhouse.®-Can yowput your hand on a definite authority for 
sajine that wheresthe husband has given permission to one wife to adopt 
*she becomes in the position of a natural mother of the boy.? 


Mr. Jardine.—-I “do not think there is ‘any authority other than 
those which have been cited. In Si» Francis Macnaghien’s case the 
pundits are clear on the point; and Sir Francis’ opinion was quite on that 
point. a 

Lord Hobhouse.—It all rests on pundits. 


Sir Richard Couch.—I cannot find it just now, but there has been a 
case before this Committee in which that law was taken for ‘granted, 
and was acted upon, ~~ mL. 


‘Lord Hobhouse.—It seems to you to be familiar law ? 


Str Bichard Couch.—Yes ; I cannot remember the case, but it was 
a case in which an adoptive mother had succeeded as heir to the adopted 
son, and then some question arose upon her death as to what should 
become ofethe property. - 


Lord Davey.—Ii is not decided fidre, but it is assumed, and perhaps 
that i is stronger. 


' Mr, Jardine.—It was assumed and the case was decided iss that 
basis. : 


Lord Davey.—It was not argued and decided ? 


Lord Watson.—In that case reported by Sir Francis Macnaghten at 
page 171—“ The Master’s report was confirmed and this furnished 
“ matter for further contention. The boy Taracomar was to be adopted— 
“but the question was which of-the three widows had a right to receive 
“him in adoption. The law is clear and was’ undisputed. The boy 


“could not be received by the three widows jointly. He must be 
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“received by one of them—and -would be considered as the son of 
“Tuckinarain and the widow by whom he had been secsivet) * That 
clearly has reference to. inbevit&nce, . 


Lord Davey—Is it ime: aa he. coul@ not be received by the 
widows jointly ? ° . 


ry 
e 
Mr. Jardineg—He sould not. ° me 8, f . 
Lord Hobhouse.—Mr. Mayne jeored at thp-confidence of that opinion. 
It is true it rests on the pundits. ° 


oy 


Mr, Jardine.—He could only be regeived - Oy. one 2 widow. 


Lord Watson.—els it in the power of a Hindu’ to giv. such atreo, 
tions after his death that a son shall be adopted by his widow, and that 
all his widows shall have.the right.of inheritence Fe . 


Sir Richard Couch.—He could by his Wil. e° z 


Lord Watson.—No doubt all that'is contended for here might has 
been regulated by will, toa certain extent. It is here laid down that the 
boy must be received by one widow and must nos be received by the widows 
jointly, if the adoption is after his death. There, must be. an- actual 
process of receiving into the family, and that can only be effectively 
done by one. widow, and that widow becomes 28 a necessary resalt of the 
operation in loco of the child’s natural mother. Of course the father, 
the deceased, could have made matters differert if he was the proprietor 
of the estate by regulating the succession by Will, It suppose he could 
regulate it so as to leave it on the death of His adoptada i son ie one iof 
the mothers in preference to the rest. 


Mr. Jardine,--I imagine he could Tave done it. ane Bt 


` Lord Watson. —I speak with caution upon that poink, 


Mr. Jardine—I imagine he could in thiæcase: If it had been an- 
cestral there might have been a difficulty. 


Lord Hobhouse.—Sir Francis Macnaghter- carries the case a* good 
deal further, because he contemplates the case of seyeral widows who 
have all equal rights. “+ -°* : 


Mr. Jardine.—Y es. ` l a eS 
Lord Hobhouse.—And he says only one car. receive. l , 
Mr. Jardine—He makes out that the mere act of receiving. does it. 


Lord Hobhouse.—TIt is a necessity that only one can Renate; and 
the one who receives stands in the-relation of mother. - ` 


Mr. Jardine—Yés, he puts it stronger than Sir ‘William’ Mac: 
naghten who conceives that the husband coula by the unequivocal’ -ex 
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prelia of his Will put one in that position. Sir Francis: ‘Macnaghter 
goes further and | says the*one who actually receives the ay becomes i in 


the possession of the natural mother. ° e 
Lord Hobhouse. * An#that, although "the rights were co- ordinate 
before the adoption. a w ® 


oMr. Jardine.—Yess suclf authority as there is both, in the . cases in 
the Weekly Rtaporter, and of opinions that have been expressed (although 
they say it is somewhat bare of authority) are all more or less in the - 
one direction, the direction, for which Iam, contending, with the one 
exception of Jagannatha, which òf course is an exception, and an ex- 
ception of seme weight. Peis evidently contemplating a case. where 
there has been adoption without the conjunction of any wife. 


Loré Watsen.—tn making the adoption is it competent for the father 


to delegate the performance of the ceremony to one of his wives ? 


“Mr. Jardine.—In bis lifetime ? 

Lord Watson. Ea his lifetime. 

Mr. Jardine.—I should say he coufa not, He must receive the son 
himself in his lifetime. 

Lord Watson.—Then*the question really is whether associating one 
of his wives with the ceremony which he performs himself during his 
life, is equivalent in its effect to his directing that wife to adopt a son, to 
perform the ceremony herself after his death. 

_ „Mr. Jardine—Whether it has the same legal -effect,—that is ie 
question. On that the only authority we have is that Weekly Reporter 


„case which holds that it does have that effect. - 


Loyd Waison.—It looks very like the difference between six and 
half-a-dozen. There may be a distinction: there is room for it. 

Mr. Jerdine.—This pa&sage in Jagannatha is somewhat involved, 
and is not a very clear passage, byt as far asit goes I think thé 
tendéncy of it is rather against my contention,—so far as I can under- 
stand the passage. It is an attempt to reconcile what is to happen in 
the case of an adopted son having two sets of maternal ancestors, He 
finds a difficulty in conceiving this case of a boy being the son of more 
than one mother, in the sense that her ancestry is to be reckoned as his; 
and he says | some people would reconcile that by saying that these isis 
lines of maternal ancestry are to be treated in some fictional way as 
oie line, and the oblation is to.be offered to them jointly as though the 
two lines were one line. ‘Underlying that I think it is implying.that he 
seems -rather to have.the opinion that the relationship would be an 
equal relationship to each of the two wives, 
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. ` Lord Davey.—I do. not sep that there is anything in’ See 


which is against.upon—. *% e ° 


Mr. Jardine.—No, becansé he is not dealing wath this case. 

Lord Davey: —He deals ith the possib case where a man with 
three wives in his lifetime adofis a cltild. a He says what is to si a 
Ts the child to have three materngl grandfathers ? : 

` Mr. Jardine. —That is what be is dealing with. It is got s casé 
at all, $ 


Lord Davey.—It is not inconsistert with this case. 


; e 
ek, : e 
. Mr. Jardine —Jt is not inconsistent with, what-I am arguing inp Rhag 


case. 
e 


. Lord Watson—I know nothing about the cer8mony. Itehas heen 
held that where the Hindu himself adopts, and hirfself performs ° the 
ceremony, he receives the adoptive son into the family, ButT should 
like to know for curiosity’s sake, if for nothing else, what is meant 
exactly by associating one of hig wives with him. Does she do. any- 
thing? Does she perform any material part of the ceremony? Can 
he associate his three wiyes with him and perform the ceremony ? 


Mr. Jardine.—No, only one. . ; 3 
Mr. Mayne.—Why not? You will find nothing about it. 


Mr. Jardine.—I quite agree with what my learned friend says. He 
says there is nothing about it, That is true. There is no obligation to 
associate a wife. : 

Lord Watson.—In that case the Talanon of the three wives to the 
adopted son would be the same. ` a 


Mr. Jardine.—It would be equal, whether it was that of step: 
mother, or what it was. It might be treated as the son ofa deceased 
wife. Although it is the case legally there is no necessity for a wife to be 
present, I should imagine, that as a matter of practice, such a thing as 
an adoption taking place was almost unknown. 


_ Sir Richard Couch.—A very unusual thing. 


Mr. Jardine.—And although it is said a bachelor, an PERE 
man, can adopt, I should imagine that itis a very difficult thing to 
begin with, to find an unmarried Hindu, and such a thing as an 
adoption by an unmarried Hindu, although I cannot say it would be 
illegal, would not be found in a generation. Itis a matter of conjecture. 
I imagine the chil@ to be placed on her lap. My learned friend 
Mr. Branson says it is the evidence in this case with regard to it, There 
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Annapurni is nothing laid down and.prescribed in the‘ancient books as to her taking 
Meher any part in it, ar i as to what part she wguld’take at al. 


orbes Well, Ido not know, my Lords, thata have anything further to, 
say upon the matter. Your Lordships have the authorities before you. 
They really come to this, that Sir Frencis Macnaghten’s opinion was 
~~ strongly in favor of mY cqntention; and S William Macnaghten’s 
opinion seems to me to be we rightly considered, algo in favor of my 
contention. ° 
Lord Davey.—I think so in the preface. 
ur. Jardine.—The Fugwah Which he quotes in the second book, so 
< far as the opinion ofthe pyndit is concerned, is also’ clearly so; I find 
a little difficulty in the passage in the introduction in understanding the 
concession that is r8ferred toe by Sir William Macnaghten, that it was 
conéeded by some person or persons that in his lifetime he could not do 
this.s It seems to me to be inconsistent with the other argument. I 
would not make the c8ncession myself. 
Lord Watson.—In that case in Sird'rancis Macnaghten’s report you 
must read his statement with reference to what occurred in the case, 
because his parting words, and his conclusion in the case are not very 


= 
i complimeptary. He gives the opinions of the pundits. The case seems to 
' hæve been decided upon the opinion of these pundits, and of course we 
œ must assume that thg was no controversy, and sue the opinions were 


well given. 

Sir Richard Oouch.—At that time it was the custom to take the 
opinions of the pyndits, 

‘“Lord Watson.—Necessarily, one single case does not lay down the 
law, in the same way as a judgment of the Court. 

Mr. Jardine.—Then wedave the late authority; West’ and Biihler, 
on the point, which again takes the game view. I submit that on the 
weighg of these authorities, so far as they go, they are with me in this’ 
cogtention, and the Judges in the Court below are to be upheld. 

Lord Davey.—The text books seem to be with you. 

Mr. Jardine.-—Yes. Then there is the case in the 3rd Weekly 

` Reporter, atid the obiter dictum there is with me. 

Lord Hobhouse.—That is the only direct decision of Justices Bayley 
and, Jackson. i 

“Mr, Jardine. —Yes.- The nl other work I would refer to—and I 
would not have referred your Lordships to it, bu I notice that in the 
late Judgment on the only son adoption your Lordships have referred to 


PART VIN. ] THE MADRAS LAW JOURNAL REPORTS. ` 249 


a.work of Mr, Sircar on adoption. He is dealing with this point. I Annapurni 
will give the reference. Yéur Lordships might choose to look at tha sees 
work. It is the Tagore Fogtuaon; R ; Forbes; 
Sir Richard Oouch.—In tha Tagore Lectures he expresses his opinion 
in favour of yout view. ° ‘ ' 
. e 


` Mr. Jafdine. z Yes. e Ly - 


` Sir Richard Couch, —T looked % them. 3 o 


Mr. Jardine —Youtr Lordships have referred to him in “the lato 
Judgment of this Court. $ 


Lord Hobhouse.—Yes, it is a very seats book, “I shall be very glad 


to have the reference.: å 


“Sir Richard Oouch.—I looked at it yeaterday affernopn, and I found 
that he was evidently of that opinion. .° e 


Mr, Jardine —He is strongly of the opinion that Tam contig 
for, for what it is worth. 


Mr. Mayne.—What is his optnion ? 
_ Mr. Jardine.—I have not the book here. 
) Mr. Mayne,—Does it refer to an adoption after death or during life ? 


Mr. Jardine,—Both. It is at pages 215 and 227, of the Tagore 
Lectures. : . 


Lord Hobhouse.—Even Mr. Mayne’s work we do not take as autho- 
rity, but we find it exceedingly useful for guidance. , 


Mr. Branson.—My Lords, I would only ask to add a very few words, 
The whole object of the Hindu Lawyers in these cases of adoption, 
Seems to have been to put the adopted son as far'as possible in the 
position of a natural born son, that being go there is no question also 
that supposing this were the natural born son of one wife, the mother 
would inherit to that son. If thei fhe adopted son is to be put as far as. 
possible in the position of a natural born son, iè follows that the mother 
who receives him in adoption, the mother who is called his mother 
rather than his step-mother, should be the person to inherit to him. 


Lord Watson.—I do not think there is any a priori probability, one. 
way or the other. It is a question of Hindu Law. Ihave no doubta 
person thoroughly conversant-in Hindu Law, which I am not, has got 
his own views. It does not seem unreasonable that the law might stand 
either way, does it? You say the judgment does no more than assimilate 
the position, . ; i i 

L > 
Mr, Branson,~-As far as possible, oc 
; , 5 F : 
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Lord Watson.—tit ONIS the ae to the son by a natural 


mother. nT s 


Mr. Branson. ~— That is the whole of thy *point. 


Mr. Mayne.—The only point to which I wish to,refer in a very 
brief reply, is as to the apalegy between the result following, « or assumed. 
to have followed, from’ the “adoption. emade by a singge widow out. of 
many widows ander authority from hêr husband, and an adoption made 
bg himself, with whatis rather mysteriously referred to as being in 
association‘or in conjunction with the wife. Now, my Lords, as to the last 
case, although as I say I d8 not admit that the law is so, but I certainly 
feeLthat upon the authorities, and to a certain extent upon the recent 
case, I should feel considerdble difficulty in arguing that the law was 
not as it tvas laid down to be in that case in the Gap number, 1864, of 
the ‘Weekly Reporter, page 71, which referred to that case, and that case 
only.” Because your Lordships will see in such a case as this that in the 
first place the husband authorized the widow to do a particular act. In 
carrying out that act she must come fo#ward herself and take the same 
position in the ceremonial as he would have taken. She receives the child 
certainly as his delegate, , but she does receive the child and nobody else 
in the world at that time could receive the child. Then there is the fur- 
ther circumstance which I think might be argued upon as very material, 
that although the widow has an authority to adopt she is not bound to 
act on that authority. Therefore when she does act on that authority 
she in fact exercises an independent act in bringing the boy into the 
world, All the father can do is to authorize her to bring an adoptive son 
into existence, but she then does an act by virtue of that authority | 
which she is not compelled to do. It is a voluntary act on her part, so 
that it may be really the fiction of the father putting into operation a 
chain of cigumstances which may result in an adoptive child, ‘and her 
carrying ont that, and doing that whieh brings the adoptive child as such 
into eXistence. The analogy between physiological conditions of a hus- 
bind and wife is very strong. But there is noanalogy whatever between 
that and the case here, as to which all we know is that every detail of ` 
the ceremonial being admitted to be a falsehood, all that ultimately 
remains of it, is that the authority was given to the first defendant who 
is the only person living with the husband, and that they say the adop- 
tion was made in association with him. But in that case the wife has 
nothing rightly to do with the matter. The child is no more and no less 
adopted because the adoption is made in her presence or not. If the 
child is after the adoption put into her lap itis 10 more than if it were 
putinto the lap of the nurse maid who is selected to take ‘charge of the 


. after death with her husband’s authority. ® 
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boy, who is presumably an infant, as soon as the adoption is over. . Her 
presence adds nothing to the geremonial. Mer presence is besluter | 
immaterial, and how it can bee suggested that a father by having her 


“present to do something whith has no operation Whatever, is by that 


fact taken to be evidence of sugh an inclination or determination of his 
will as sha} by the mere fact that she ‘talcog past i in that ceremony, after 
the devolution əf the property from what i would otherwise be, “it is 
very difficult to say; and upon that point there is no authdtity. There 
is no authority in such a case as the presentone. The only authority these 
is, except as regards dicta, is that case int the “Gap” number of fhe Weekly 
Reporter, which refers to the case which $s I have already said, is 
certainly almost insuperably strong, namely, the case of a widow adopting 


e 
Lord Davey.—What is the finding on this question, whether, the 
widow was associated with him. : 


Mr, Mayne.—It is at page 717 of the Resord. Your Lordships 
will see at page 717 where the case begins the Court deals with the 
whole of the oral evidence on the point, and dismisses it. There were 
only the two widows your Lordships see. One was living with bim, 
and the other had never lived with him; apparently there yas some 
complete break off of matrimonial Folaticis: ° 

Lord Davey.—He tried to divorce her. 

Mr, Mayne. —He tried to divorce her and failed. 3 

Lord Hobhouse.—The divorce was pleaded in the suit; 

Mr. Mayne.—Yes. My client left the Court withbut a AA upon 
her character. There was an incompatibility of disposition. 


Mr. Jardine. —She never lived with him at all. 


Mr. Mayne.—She was in that position fi which she was a wife and 


` indelibly a widow. ee 


Lord Hobhouse—That would only furnish a good reason why} he 


„should prefer the other wife if he could. But you say he could not ?? 


Mr. Mayne. —There is really no evidence that he associated her 
with’ him. He could not have associated both of them, and he could not 
have associated the other. 

Lord Davey.—I can quite understand the possibility of bo women 
receiving the child, 

Mr. Mayne.—There is no impossibility whatever, 

Lord Davey.—Why is it said that thre» wives cannot jointly make 

an adoption ? 


e 
959: THE MADEAS-LAW JOURNAL REPORTS. [vor ix. 


` Mr, Mayne.-If the husband’ authorized ali three to make an adop- 


' tion I cannot see how they could make an Adoption in any, other way 


than by having tHe ceremonial peltormudtas a were in triplicate. 
Lord Davey. —They wéuld all equally become morlin P 
Mr. Mayne.—Yes. es ^ bg 


Sir Richard Oouch*-Cotld an adoption be made oføne boy by ‘hres 
wives? èe 


© Mr, Mayne. —To the same husband ? 


Lord Watson. —I do ngt know where we should land if we wero to 
apply the testo of posstbilities. . 


* Mr. Mayne—No. Tt is®not this case. Sir Francis Macnaghten 
assumes that itis an impossibility, and in that case they: referred it to 
the ‘Master. It sedis to me a very curious proceeding. 


Sir Bichard Oouc§.—There are authorities where <doption can be 
made, as itcan in some cases, without any authority from the husband 
supposing there are two widows, the 4doption is made by one of them 
by the senior. widow. 


Mr. Mayne.—That is*in Bombay, no doubt. 


Lord Davey —Sir Francis Macnaghten says it is an impossibility, 


Mr. Mayne.—That all applies to the case of adoption by widows 
after the death, when they are the operative people in the ceremony. 
But there is no reason whatever why a man who had ten wives should 
not-associate then all, have them all sit in a row. 


Lond Hobhouse.—It seems to me that one is chosen to receive, 


Mr. Mayne.—In the case of a posthumous adoption after the hus- _ 


band’s death. I am talking of the ee case, the adoption by the 


husband. 


© Str Richard Couch.—I do not know that that would be any reason. 
If he had three or four wives would there be anything to prohibit him 
from haying them allas spectators of what he was siding? I do not 
suppose such a thing was ever done. 


. Mr, Mayne.—In a man’s lifetime P 


Sir Richard Couch.—Yes, I do not suppose he would ever have all 
his wives present as spectators at the adoption. 


Mr, Mayne.—Generally I should imagine thé wives would da in 
the purda, in a high class family. A BR 
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Lord Hobhouse. —Nòthing seems more resonable than that a man 
should be alJowed to consult the peace of hie family by putting one of 
his wives more into the posjtien of a nataral mother than the others? 
“And if you cannot find any authority or pringple-afainst it, why should 
not it prevail? The only authorities you fiti against it in principle 
_ prove a grept deal too mueh, because they dre whose which say that the 
moment the man®has a child all Hs wives are the mothers of that child 
while we all know for this purpose they are ast, id 


Sir Richard Couch.— It seems to have been a sort of expressidh 
‘used to indicate something, but not to indicate that they have mentee of 
inheritance, . i 

Lord. Hobhouse.—It is something in Hiii world, ga not in this. 

Lord Watson.—According to the Hingu ceremonial, “only ohe person 
can perform the office of receiving the child. .° 

Mr. Mayne.—Yes. The original Court cortajnly—and Mr. J T 
Best less distinctly—seemed to think that it ic essential that the mother 


Annapurni; 
Nachiar 
Ve 
JP'orbes. 


should be present, and that the mother should receive, and that the cere- 


mony cannot go on without it, Thatis a mistake. There is no founda- 
tion whatever for it. ‘ y TENE: s 


Sir Richard Oouch:—Who was the Distric Indge ? 
Mr, Jardine —Mr. Hamnett. 


Their Lordships’ Judgment was delivered by Lord Hobhouse :— 
This suit is in form instituted by the Court of Wards; in sub- 
stance it is one between the two widows of Irudalay&, late owner of 
the impartible estate of Uthumalai, who have interpleaded one 
another. ‘They were both married on the same day; but it has 
been found that the appellant is the semicr wife of thetwo. On 
the 12th July, 1891, Irudalaya adopted a boy called Navaneetha : 
on the 12th August, 1891, he died ; and on tLe 16th November,*1891, 
the boy died being then about two years-ole. The Court of Wards 
was then in possession of the estate as his guardian, and their only 
interest is to ascertain his heir. 


The appellant’s claim is rested on the fact that she was the 
senior wife; the respondent Menakshi’s on the fact, which has 
been found by both Courts, that the boy was adopted by Irudalaya 
in conjunction with her and not in conjuncsion with the appellant. 
The District Judge eheld that the respondsnt was entitled to the 
‘estate as adoptive mother and nearest heir of thelast holder Nava 


Annapurni 
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neetha, and his judgment was affirmed by the High Court. That 
opinion is challenged iw the presen} appeal. There fas been a 
great deal of dispute i in the Courts bełow upon matters of fact, but, 
none are in dispute nosy. The dispited question of law is thus 
stated by the District Judge ; a “ Whether, when’ a man having 
“ more than one wife, Sdopts a son in conjunction with œe of them 
“ only, the ofher wives acquire the same legal status with respect 
“to the adopted son as the wife who joins her husband in making 
€ the adoption ? ” T 


* There JS only: one * ropor ted decision dire¢tly E the- 
proposition in question. | "It iş to be found at p. 71 of the supple- 
mentary, volume of the “ Calcutta Weekly Reporter ” for the year 
1864. The plaintiff Kasheeshuree was the first wife of Kali Kant. 


"His second wife was called Mohinee. Kali Kant adopted a boy in 


conjunction with Mohinee and without the concurrence of the 
plaintiff. After the deaths of Kaji Kant and of Mohinee and of 
the boy,.the question arose whether the heir of the boy was the 
plaintiff, or the defendant who was Kali Kant’s nephew and 
nearest collateral. It was argued for the plaintiff that both wives 
Were equally adoptive mothers, and both entitled to inherit in pref-. 
erence to a collateral. The Court (consisting of Bayley and Louis 
Jackson J.J.) stated their opinion that this. position was not borne 
out by Hindu Law and precedent; and after subjecting the cited 
authorities to examination, they decided in favour of the defendant. 
So that according to those experienced Judges, when a man has 
selected one of his wives to adopt a boy in conjunction with him, 
other. wives who do not@articipate in the act are so completely 


excluded from inheritance to the boy, that a collateral member of 


the family shall be preferred to them. That the other wives should 
bo postponed to the one who joined in making the adoption is a 
less sweeping conclusion, but clearly involved in the wider one 
reached by the Bengal High Court. 


Mr. Mayne has contended for the appellant that this Bengal 
decision is not warranted by law. He referred to sacred texts of 
Rishis, Manu and Baudhayana, for some fundamentai principles of 


‘adoption, and to show that the good effects produced by the son of 


one wife enure to the benefit of other wives ofthe same man. But 


-these-texts are very far from showing that a wife who receives in 
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adoption, and another who does not, stand on an equal footing as 
regards inheritance to the" adepted boy. If applied to inheritance 
jn the way contended for by” the appellant such, texts would prove 
too much ; they would be oxqually good ło prove that a natural 
mother and her ‘co-wife stan@ on an‘ equal footing, which is clearly 
not the cad. ere is no advantage to*be * got from more migute 
criticism of these texts, nor intleed of the texts ciéeg from the 
later books, Dattaka Chandrika and Dattaka Mimansa, which arg 
addressed to the question whether aavife’s assent is necessary to an 
adoption, and not to this question of EDE: o . 


A passage is quoted from Colebrooke’ s translation of J agan- 
natha (Digest, Vol. III., pp. 252-3) in which the author con- 


siders the difficulty (seeming difficulty he calls® it) occurring” in. 


oblations of funeral cakes to a maternal grandfather, either when 
the offerer has none from having been adopt8d by an unmarried 
man, or when he has more thamone from having been adopted by a 
man with more than one wife. Both the difficulty and the plan 
suggested for meeting it are very abstruge, and so far as their 
Lordships can see, of a very formal nature; but the whole 


discussion clearly has reference to the religious aspect of the 


situation. 


The authority most relied on for the appellant isa passage 
in the Preliminary Remarks of Sir William Macpaghten in his 
work on Hindu Law. It is rather curious that he approaches the 
question .by way of illustrating his opinion that the Hindu*Law is 
generally simple and free from difficulty. | He supposes a case. A 
man‘dies childless leaving three widows. He gives perinission to 
one to adopt a son. The adoptèd son dies without issue leaving 
the three widows surviving. To whom will the property go, to the 
widow adopting, or equally to the three? . The law, he says, is 
silent. He then supposes an advocate of the adopting widow to 
admit that, if the husband had adopted, he could not have selected 
one of his wives as adopting mother and excluded the others from 
all maternal relation, but to contend that in the case stated the non- 
adopting widows were only step-mothers. He continues “The 
“ reason is plausible but such is not the law. The three widows 
“are one aud the same individual. The adopter has the privilege 
“Sof selecting the boy; but adoption once made, he necessarily: 


Annapurni_ 
Naohiiy 


Bored 


e 
256: THE MADRAS LAW JOURNAL REPORTS. ' [vou IX. 


“holds the same relation to all of them.” This passage certainly 
gives the appellant a'ribht to argua nôt only that thg admission 
which Sir William 1 puts into the mortthsof the adopting widows, 
supposed advocate was deemed by hia to be good law but that he. 
goes further and applies tg theesubjeat of inheritan’te the doctrine 
of Manu that all wives have malg issue when one hał it. This 
passage in ĝis William Macnaghtod’s preface is apparently the only 
authority in favour of the appellant. It must be taken with the 
respect due to his great repufation, but also with the drawback 
thaj he was avowedly géving Ris opinion on a hypothetical case of 
the first impr.ssion. Hæ has no precise authotity; the law, he 
says, is silent: he does no? shew by what process he arrived at his 
conclusién : artd that which ‘seemed to him so clear that it illustra- 


.ded the perspicuity of the Hindu law has met with doubt and 


denial ‘from others. a 


In fact Sir W. ere himself goes on (pp. 12, 13, of 
his Preface) to make statements very difficult to reconcile with 
those which have just been quoted. He is speaking ofa case in 
which a man leaving three widows has appointed one to make 
adaption :— I here merely allude to the rights and privileges 
“accruing to the single widow from the simple fact of her having 

“made the adoption, independently of any intention expressed or l 

“implied by the deceased that such widow alone should be con- 
“sidered as thé mother of the adopted child. If he declared this 

“ explicitly the case would be different ; or if such may be reasonably 

« gathered to have been his intention from some unequivocal indica- 
“tion of-his will that his ether wives should have no concern with 
care adoption. But the simple fact of his having commissioned 

“any one of the three to select the boy cannot be considered as ` 
‘esufficient to deprive the two others of their maternal rights or to 
“ debar them from taking the shares to which they would have suc- 

“ceeded had no adoption taken place.” If both these passages 
are sound law we kave as the result that a man may by a pos- 
thumous act give a preference to one wife which he cannot do when 
living. ` 


-Sir F. Macnaghten in p. 171 of his Treatise speaks of the - 
adoption of a boy to a man who left three-widows, with directions 
for joint adoption about which they could not agree, - The Conrt 
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selected a boy and then the question was which widow had the 
` right to receive him? The law is clear and was undisputed. 
“The boy ‘could not þe received by the three wi@ows jointly. He 
° © must be received by one of them rand yould*hen be considered 
“as the son of the father ang of the wid¢w by whom he had heen 
s “ receivedp-about this there was not, bgcatse there could not be, 

“any dispute.*  . ar 


` e m 

In the Appendix of the same work p. x. occur the answers pf 
a Pandit examined by the Court in the same case. Antong those 
answers occur the following :—“ Only oné (widow) can adopt p the 
“three (widows) may agree upon the chfA to be.adopted, but only 
“one of the widows can adopt.” “ The caild kecomes the child of 
“all three. The widow adopting him, if he shold die under age, 


“she will be called the mother and the cthers the step-mothers, ¥ 


The actual decision, which was in favour of the senior wife, 


throws no further light on the question now béfore the Board.. 


But here are opinions given on an actual case under judicial degi- 
sion, and they are to the effect that the adopting widow would 
become the mother of the boy in a sense in which her’ co» wives 
would not be mothers, in effect that she would be in the place of a 
natural mother, which would lead to the conclusion that she was 
the boy’s heir. Those opinions related to a case in which, so far as 
any action of their husband was concerned, the widows stood on an 
equality, and became unequal only by the ceremohy of adoption 
after his death. 


More recent text-books referring tọ the Bengal decision of 
1864 have been cited to their Lordships, such as West and Bühler, 
8rd edition, pp. 1181, 1182, "and Golap Chandra on Adoption, 
Tagore Law Lectures for 1888, p. 153, and they were referred go 
by the learned Judges in the Courts below. They do not show 
that any dissatisfaction with that decision has been felt by Indian 
lawyers, but on the contrary state the law in accordance with it. 


It seems to their Lordships that the decisions in the Bengal 
case and in this case accord with princizles well recognized as 
applicable to other points of Hindu law. Reference has been made 
to the text of Manu (Baok-[X., Sloka 188) im which he declares that 
if of several wives one brings forth a male child, all shall by means 

. G@ 
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of that-child-be mothers of male issue. „tn the preceding Sloka he 


declares that‘if pone several brothers oftthe whole blood dne have 


son: born they “are all made fathérs ef g male child by means of | l 


that son.’ We'must s suppose that all jake the spiritual benefits ‘of 
male issue; but the law is glear that fæ the purposes of inheritance 
the natural mothers and faéhers respectively are preferred. - Again 
it seems not tg be doubted that a xan may authorize a single onè 


of several wives to adopt after his death, or that she would on > 


adoption stand in the place of the natural mother. If he ‘ean do 
that, it would be very capriciou’ to deny him the power of selecting 
a sings wife to join with him in his lifetime iif adopting a boy, 
with the same effect on he» relations with that boy. It is true that 
Bome rules of Hindu law, festing perhaps on religious tenets or 
ancient customs, appear to be quite arbitrary ; but when this Board 
is asked to affirm a ule of that nature they require some cogent 
authority for it. It ‘cortainly i is a reasdnable law ‘that the head of 
a family should be able to take action likely to prevent disputes 


between his widows relative to adoption and the consequences of it. 


To unite one wife withe himself in adopting is one way, and it is 
satisfactory to find that besides the one direct judicial decision 
there is so much reason and opinion in its favour and so little against 
it. They hold that the High Court of Bengal in 1864 and the 
Madras Courts in this case have decided rightly, and they will 
humbly advise Her Majesty to dismiss this appeal. The appellant 
must pay the césts. at 


‘ IN THE HIGH COURT OF. JUDICATURE AT MADRAS, 





Preeti: :—Mr. Justice Subr&kmania Aiyar and Mr. Justice 
x. Nallamuthu Pillai ... .» Appellant * (Defendant). 


Betha Naicken ... .. Respondent (Plaintif.) 
Limitation—Sale of property by unregistered deed—Subsequert registered fiortgage 
‘-Vendee’s possession for more than 12 years—Registration Act, 8. 50. 
By an unregistered deed, dated the 2nd October 1876, V. P., sold a certain pro- 
perty to B. N. Subsequently in June 1878 he mortgaged the same property to V, C. 
_.. #8, A, No. 4310 of 1898, _ 1th April. 1899; ` 


a : ° 





W 


. 7 e 
ART VINL] THE MADRAS LAW JOURNAL REPORTS. ` 259 


by a registered deed of mortgage, V. O. obtained. a decree on the mortgage and Nelamuihu 
-assigued it to the defendant who purchased the property in execution of the decree. Pilay 
B. N. who Was in possession of the property under the sale øf 1876 was not made Botha 

a party to any of these procedlings. He now brought thig suit for a declaration of Neickeng 
his title, which was resisted on the ground that he title of the defendant which , 
ultimately depend&g upon a registeged instyument bad priority over the unregistered 

~sale-deed, » wader S. 50 of the Registration Aot: ° 


s - 
Held that S. Yo of the Registratitn Act whick provided fop the priority of a 

subsequent registered over an anterior unregistéred instrument, could not in the 

absence of any specific provision to that effect, affect the law of limitation; thatthe 

-hypothecation right upon which.the defendgnt deperded for his title ould not avail 

against the plaintiff who had by undisturbed possession for more han the statutory 

_period, acquired an indefeasible right to the grtoperty and that the plaintiff : 

-was entitled to the declaration claimed by him. © 


a e . 
Second appeal from the decrees >f the, District. Court of 
‘Trichinopoly in A. B. Nos. 155 and 156 >f 1806 presented against ° 


the decrees of the Court of the Distrist Monsi of Kulitalai in 
"O. S. Nos. 878 and 879 of 1894. 


The facts appear from the “judgment of Subrahmania Aiyar, J. i 
V. Krishnaswami Aiyar for appellart. a 
PeP: Kothandarama Aiyar, and A. D, Zaccheus for respon- . 

dent. ` i 
The Court delivered the following Jadgments :—Subrahmania e 


Aiyar, J. :—This is a suit for the declarazion of the plaintiff’s right 
to the land in dispute which was purchased by him for Rs. 95 from 
the admitted original owner one Vadamelainatha’ Pillai, under an 
‘unregistered instrument, dated the 2nd October 1876, hut which 
having been included among the properties hypothecated to one 
Virappa Chetti by the said Vadamalaindtka Pillai undexa registered ° 
instrument of June 1878, was sold in execution of the decree 
-obtained on the hypothecation by Virarpa Chetti and assigned to 
the defendant, and at such sale was purchased by the defendant 
himself. The plaintiff who has been in possession of the land ever 
since his purchase was not, however, made a party to the said 
litigation. ooa ° 


The lower Courts granted the, dec-aration prayed for; the 
‘decision of the lower appellate Court being based on the ground 
that though Virappa, Chetti was, ‘at the time he took the hypothe- 
“cation, aware neither of the sale ofthe disputed land to the plaintiff s 
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nor of the latter’s possession thereof, yét_he, Wapa Chetti, had 
omitted to make due enquiry from his, m@rtgagor about the matter- 
of the possession ®of the land, that consequently he should be held 


to be in the positiow of oye who had taken the hypothecation with ° 


notice of the sale to the planti and thot the defondant, the Chetti’s. 
assignee cannot, therefore, Set up goe hypothecation as against the- 
plaintiff. . ¢ 
e° è x 

* It was contended before us on behalf of the defendant that. 
even if Virappa Chetti „had emitted to make due enquiry, as. 
supposed by. the lower appellate Court, that doesnot preclude the- 
defendant from relying on the hypothecation as against the plaintiff 
since nothing short®of actuad, clear and distinct notice of a prior 
unregistered transfes should be held to affect the right given by 
S. 50 of the Registration Act, to a person claiming under a registered 
instrument aş again®t a prior transferee under an unregistered 
instrument. It is not, however, necessary to enter into a consider- 
ation of this contention inasmuch as it appears from the hypothe- 
cation instrument itself, the provisions whereof as to the matter- 
under discussion the District Judge apparently overlooked, that 
Vitappa Chetti did not omit, to make the enquiry which the Judge 
thought it was his duty to make and that the Chetti was misled by 
Vadamalainatha’s untrue representation that the possession of the 
land was with himself. 


+ 
Though, therefore, the decision in favour of the plaintiff, cannot 


be supported on the ground suggested by the District Judge, yet it 
is clearly sustainable on thg ground that, by virtue of the plaintiffs. 


‘possession of the land for over 12 years prior to the institution of 


the present .suit, the hypothecation, n question has, in so far as the- 
‘disputed land is concerned, been defeated. ‘Ihe contention of the- 
learned Vakil for the defendant if he was rightly understood, that 
hypothecation right is not a species of right liable to be affected by 


. prescription such as that established in this case is unsupported by 


authority and opposed to principle. There can be no doubt that 
such a right is liable to'be affected not only by lapse of time as: 
between the creditor and the debtor but also by: “possession of the- 
hypothecated property, ‘held for the required period by a third 
person on a claim inconsistent with the rights 6f both the creditor- 


> e ` 
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and the debtor. In support of this proposition reference may, in 
the absenge of decided chses on the poiift, be made to the Roman 
e law which fully recogniaed "that prescription like that established 
in the’ present instance had’ the effect of extinguishing even a 
hypothecation right, as appears from, apong other authorities, the 
following þassage of the Code, “ bong standing silence, supported 
by regular limitation, renders* snugatory the action fpr creditors 
taking proceedings for their pledge, unless the debtors, or these 
who have entered into their rights command possession of the 
security.” (Salkowski’s Roman Law by Whitefield, §03. See also 
Mackeldey’s Roman Law by Dropsie, shel Hunter’s Roman Law, 
2nd Edition, 447). 


i e 
e e 
e 
e 


The learned Vakil for the defendant next contended that 
taking the rule applicable to cases where the mortgagor has under 
the. general law a right to hypothecate the property given as 
security, to be as stated above, still such rule should not be extend- 
ed to a case like this where a person not having, under the ordinary 
law, any right to the property of which *he makes a transfer, is 

“nevertheless enabled by the special provisions of S. 50 of the Regis- 
tration Act to make a valid transfer of sach property by means of 
a registered instrument. 


That section, however, so far as we are now concerned, cou- 
fines itself to the simple case of competition between a right created 
by an instrament that is registered and a right created by ah instru- 
ment that is not registered. And neither the Registration Law nor 
any other enactment in force in this country contains% provision 
analogous to S. 21 of the English Land Transfer Act of 1875 which 
lays down that “ a title to any, land, adverse to, or in derogation of 
the title of the registered proprietor, shall not be acquired by any 
length of possession.” The import of the words just quoted, does 
not appear to have been judicially explained. But in Lightwood 
on Possession, it is suggested that that provision does nothing 
more than prohibit the entering of an adverse title on the register. 
(See pp. 803 and 304). 


Be this as it may, in the absence ofany enactment to support 
the argument put forward on behalf of the dorendant there ig 


Nellamuthu 
Pillay 
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IN THE HIGH COURT" OF JUDICATURE AT MADRAS. 
Pront: :—Mr. S&S. Sirake Łiyar, Officiating Chief 


e. 7 -? 
Justice, and Mr. Justice O’ Rarrell. > Pa 
Behara Gowraclandra DS T Appellant* (Defendant.) 

f e v ‘ ý o 
e. bed V. 3 7 ° 
i j ° : nti) Behara Gow 
Vikrama Maharaja Deo oes e Respondent {Plaintif.) Pore en 
oS , ea ae ile Y. 
Agent’s Court—Suits of the value of less thar five thousand Jurisdiction Vilvama 
. Practice. . Maharaja 


Though there is ne ees in respect of Abas Coutts simildr to S. 12 of the Deo 
Madras Civil Courts Act, the Agent’s Courtis one o unlimited jurisdiction and”can 
entertain a suit of the value of less than five thotsand mypees ann is primarily 
cognisable by the Divisional Assistant, 


e e 
But in a case where the suit which can be entertained by the Divisional Assis? ? 
tant has been improperly instituted before the Agent, tye Court may refuse costs 
since thereby the unsuccessful party is put to the trouble of a costly appeal to the 
High Court or the Governor in Council® 
Appeal from the decree of the Coart of the Agent to the 
Governor at Vizagapatam in O. S. No. 6 c&1897,. > 


C. Ramachandra Rao Saheb and P. Nagabhushnam for 
appellant. ' . 


Y.. Bhashyam Aiyangar and C. R. Tiruvenkata Chariar for 
respondent, l 


The Court delivered tho following 


JUDGMENT :—The learned Vakil tor the appellant does not 
desire to argue the appeal on the merits #and the only point which ° 
he presses is the question of jugisdiction. No doubt, the Agency 
rules provide that suits exceeding Rs. 5,C00 in value shall be*insti: 
tated inthe court of the Agent, and, therefore, by implication, th&t 
suits below that value and not cognizable by a Munsif shall be in- 
stituted in the court of the Divisional Assistant. There is, however, 
nothing equivalent to the positive direction in S. 15 of thé Civil ə 

. Procedure Code that.“ Every suit shall ba instituted in the court of 
lowest grade competent to try it.” Even that provision has been 
held to be a rule of procedure and not of jurisdiction ; a direction 
to the suitor and not an absolute rule bind“ng the court, ` (See Nidhi 





* A, No. 209 of 1898, 6th September 1899. 
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Lal v. Mazhar Husain, L L. R., 7 A., 230; Matra Mondal v. Hari 
Mohun Mullick, I. L. R., f7 C., 155; Krishnasamsv. Kanaka Sabai, 
Í. L. R, 4 M, 183 ; Agis v. Madlycott, I. L. R., 15 M.o 
241. We think these @ecisions ares ‘sound and we ‘donb the 
correctness of the decision, i in Felayu@an y. Arutichala, IL. Rn 


‘18 M., 273). We de “not see why the same principles should 
- not be applied in the case of*the Agent and his Divisional 


Agsistant whose respective positions are analogous to those 
of District and Subordinate. Judges. The Agent has power 
under rule XIX to, reméve to "his own or any other court in the 
jurisdictionsany suit whieh may be depending i in a lower Court 
from which it woud appéar that his jurisdiction extended to all 
suits of whatever yalue within the Agency. Although, therefore, 
¢herg is no provision in the Agency rules equivalent to S. 12 of the 
Civil Courts Act (IĻI of 1876) which expressly provides that the 
jurisdiction of a District Judge extends to all original suits and 
proceedings of a civil nature, we think it is fairly inferrible from 
the wording of the rules that the Agent has jurisdiction over all 
suits of a civil naturé arising in the Agency and thatthe rule 
regarding the institution of suits of a lesser preliminary value than 
Rs. 5,000 in the Divisional Assistant’s court is, like the analogous 
rule contained in S. 15, C. P. C., one of procedure and not of juris- 
diction. We must not, however, be understood as implying that 
the rule may be disregarded with impunity. Recourse to the 
Agent’s court rather than that of the Divisional Assistant throws 
upon tke unsuccessful party the burden of an appeal to the High 
Court or. the Governor in Council, and may be a good ground for 
refusing the costs of a successful respondent who has unnecessarily 
sued in the higher court. In fife present case, however, we 
understand there were good reasons why the suit should kave been 
heard by the Agent, and the appellant does not contest the correct- 
ness of the decision on the merits. 


We therefore dismiss the appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Preseht :—Mr. J ustice Moore and Mr. Justice Michell. 


* Collector of Trichinopoly. ni Appelfant* (Petitioner). Paai 


LY e Dee om 


r e ‘ 
Sivaramakrishna Sastriar ... æ  .. *Respondent (Counter- 
*. . © » Petitioner. 


Civil Procedure Code, Ss. 2, 244, 412, 540, 622-—Suit by minor in forma’ pauper@— Collector of 
Order directing next friend to pay court-fees—Collector’s application t® execute dis- Trichinopoly 
missed— A ppeal—Revision. » S 


$ . Sivaranes 
Where on the dismissal of a suit by a minor ie jorma pauperissthe next friend oo 
was directed by the decree of the Court to pay the conrt-fees due to the Government ° 
and the application of the Collector to execute ¢he decree fgaingt the estate of the 
next friend was dismissed on the ground that on his death, hts estate had passed to 


bis son by survivorship unaffected by the decree :— - y 


Held on appeal by the Collector, that he was not a warty to the suit and could : 
not avail himself of the provisions of Ss. 2, 244 and 540 and that, therefore, no . e 
appeal lay against an order disallowin® his application to execute the decree. 


Collector of Ratnagiri v. Janardan Vithal Kamat, I. L. R., 6 B., 590, Collector of 


Canara v. Rambhat, I. L. R., 18 B., 454 and Collector of Vizagapatam v. Abdul Karim . 2 
Saheb, I. L. R., 21 M., 118 approved and followed. Secretary of State ve Bhaywanti Bibi, . 

I. L. R.; 13 A., 326, dissented from; Janki v. Collector of Allahabad, I. L. R., 9 A.,"64, 

Ramdial v. Ramdass, I. L. R., 1 A., 181 (F.B.), Amir Baksh Sahib v. Vencatachala ° 
Mudali, I, L, R., 18 M., 439, Baij Nath Sahai v. Mohes Narain Singh, I. L, R., 16 C., | e 


585 and Sheik Suleman v. Shivram, I. L. R., 12 B., 71 discussed.) ; - 

Held that the next friend of the minor could not (at least in respect of an 
order under S. 412) be considered to bé a party to the suit wishin the meaning of 
S. 244 and that on this ground also the order was not appealable. 


' Held also that as no question of jurisdiction was involved, the Court could nob 
exercise its powers of rovision under S, 622 of the Code of Civil Procedure, 


Appeal from the Order of the District Court of EST 
on E. P. No. 3 of 1898 in O. 8? No. 82 of 1894, ‘ 


N. Subrahmanyam for Acting Government Pleadér for ap~ 
pellant. 

Y. Krishnaswami Atyar for respondent. 

The Court delivered the following if 

JUDGMENTS :—Michell J. ++—This is an appeal by the 
Collector of Trichinopoly against an order of the District Court 
dismissing the appellant’s application for issue of a sale pro- 
clamation ‘under Se 387 of the Civil Procedure Code in respect 





# A, A. O., No, 122 of 1898. ie 14th August 1999, 
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Collector of Of: certain properties which had been. attached upon a previous . 
Trichinopoly application made by hih, and for sale’ thereof and payment to, 


= 


[pivara 
“Bxighna 
Sas 


Michell, J. 
= 


him from the sale-proceeds of the anfouat of certain stamp duty, 
ordered by the decree im Suit No. 33 ‘of 1894 on the file of that 
Court to be paid to the Government, ° and of thegcostss | of the two - 
execution applications: * That suit yas brought by certuin minors 
by their next. friend, the respondeht’s father, in forma pauperis. ` 
The suit was dismissed, and by an order contained in the decree, 
the respondent’s father, as the next friend of the plaintiffs was 
ordered to pay the sum éf Rs. 315, being the stamp duty whick 
would haveebeen payable by the plaintiffs if they had not been . 
allowed to sue as paupers, | The respondent’s father died while 
tho; attachment of, his proper ‘ties, effected on the appellant’s former 
application, was subsisting, and the application, against the’ order 
passed on which the present appeal was preferred, was made 
against the respondent as the son and legal representative of such 
next friend, and was heard and decided on the merits and was 


‘dismissed by the Acting District Judge: on the ground that the 


properties passed to the respondent on his father’s death by sur- 
viyorship unaffected by the attachment as well as the decree. 


A preliminary objection is raised to this appeal, that the order 
appealed against is not appealable, because the appellant, the 
Collector, was not a party to the suit in which the decree, by which 
the respondent’s father was ordered to pay the Court-fees, was 
passed and also because the respondent’s father, as the next friend 
of the minor plaintiffs in the suit, was not such party, and therefore 
S. 244,.Sub-Section (c), of the Code, on which together with the 
definition "of “decree” in 8. 2 and S. 540, the appellant relies as 
giving him a right of ane dd& not, it is contended, apply to 
tgis case. 

In support of the first of Tei grounds of preliminary objec- 
tion to this appeal, two decisions of the- High Court of Bombay 
are relied on. In Collector of Ratnagiri v. Janardan Vithal 
Kamat, I. L. R, 6 B., 590, it appears that the- plaintiff was 
allowed under §. 409 to sue in forma. pauperis, but the Court 
finding that it had no.jurisdiction to try the suit, returned the 
plaint for its: being presented in the Courte having jurisdiction, 
. pnd ordered the plaintiff to pay the Court-fees from payment of 


PART Ix.] THE MADRAS TAW JOURNAL “RRFORES. 267 


which he had been aana on thë grcund of pauperism. That 
order musé have been ah order purporimg to have been made 
* eeunder S. 412. The Collevior ‘applied to the Court which passed 
> that order for its execution.* The applicefion was rejected, and on 
appeal to jhe INstrict Judg8, the ordes. of rejection was’ upheld. 
On second appeal by the Collgctor to tke High Court, it was held 
that no appeal ie against the ‘riginal arder refusing gxecution of 
the order for payment of Court-fees, - ‘end, ‘therefore, no secogd 


appeal lay because the question was “one arising not between 
the parties to the suit [Clause (c), S. 2% of Act X of 1877], but 


Collector of 
Triohtnopoly 


Siaa 
kris 
Saffriar. 


Michell, J.) 
oe 


between the Collector who is a third party and ne of the ` 


parties to the suit.” -This decision? was gxpressly approved 
and followed in Collector of Canara y. Rambhag, T. L. È., 18 B; 

454, in which it was held that no appeal by Gorana lies ine 
respect of the question as to the right. cf Gqyernment to. recover 
the Court-fees from the plaintiff who has. failed in a suit brought 
by him-in forma pauperis. The respondsnt’s Vakil also relied on 
Collector of Vizagapatam v. Abdul Karim Saheb, I. L. R., 21 M., 
118, in which this. Court entertained & revision petition under 


S. 622, in a case in which a District Judge had refused to order. 


the plaintiff, whose suit-brought in forma pauperis had been dis- 
` missed by him without contest, to pay the Court-fees, This decision 
" was relied on as showing that no appeal Les in such a case, because, 
if an appeal lay, the High Court could not have dealt with the case 
under 8. 622. On the other hand, the arpellant’s counsel relies on 
the decision -in the Secretary of State v. Bhagwanti Bibi, I. L. R., 
13 A., 326, in which case a District Judge, having in a suit brodpht 
in forma pauperis decreed the plaintiff's Gaim in part and dismissed 
it in part but having omitted é@ order, ander S. 412, payment by 
the plaintiff of the’ Court-fee on the part of the claim which was 
dismissed, an appeal by the Government for recovery of such Court- 
fees was held to lie. The learned Judges in that case referred ‘to 


and followed the case of Janki v. Tke Collector of Allahabad, ’ 


L L. R., 9 A., 64, wherein it had been held that in an application by 
‘the Collector for execution of an order for payment of Court-fees 
‘passed under. S. 411 of the Code, the Collector must be deemed to 
‘be a “ party to the suit in which the de=ree ‘was passed ” within 
the meaning of S. 448 sub-section (e), and that an order passed 
‘on such application. was therefore appealeble, It is to be observed, 


68 THE itiDRAB LAW JOURNAL REPORTS. ‘TNOLS 1x. 


enetan of however, that while in S. 411 it is ‘expressly provided that the 
eee Court-fees from, payments of which the’successful pauper plaintiff 


Sivarpma- 


TR 
‘SastNar. 


Michell, J. 
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was in the first jnstance exempted ‘shall (besides being a first 
charge on the subject Matter of the®suit) be recoverable by the 
Government from the panty ordered By the decr& to Ray them in 
thesame manner as fosts® of suit ae recoverable gunde? the Code, 
S. 412 conteins no such provision’for recovery by Government of 
Gourt-fees ordered under that section to be paid by-a pauper ° 
plaintiff. ° Arguments, therefore, in favor of the Government being 
deemed “ a-party.to tle suit ” based on the special provision in 
§.°411 whith places the Government in respect of the Court-fees 
decreed to be paid, in the game position as a party to the suit in 
regard to executign, of a'decree, cannot, it appears to me, be applied 
to a ease falling under S. 412 without ignoring the fact that the 
Legislature has enacted no such provision in the latter section. The 
appellant’s counsel also relies on the decisions in Ram Dial v. 
Ram Das, I. L. R., 1 A., 181 (a Full Bench Case); Amir Baksh Sahib 
v. Venkatachala: Mudelly, I. L. R., 18 M , 489; Baijnath Sahai v. 
Mohes Narain Singh, T. L. R., 16 C., 585, and Sheik Suleman v. 
Shicram Bhikali, I. L. R., 12 B., 71, as showing by way of analogy, 
that an appeal ought to be held to lie in such a case as the present. 
In the fitst three of these cases the question was whether a default- - 
ing purchaser at an auction sale was, with reference respectively l 
to S. 293 of the Code of 1882 and S. 254 of the Code of 1859, which 
was substantially the same as S. 298 of the Code of 1882, a party 
to the suit within the meaning of S. 244 of the Code of 1882, and 
8.11 of Act XXIII of 1861, respectively, so as to render orders 
passed in euch cases appealable, and the question was in all these 
three cases decided in the affirmetive. In the case reported’ in 
I. L. R., 12 B., 71, it was held that a surety for the performance of 
a deciee against whom an application for execution has been made, 
under S. 258 of the Code, has a right of appeal, as if he was a party 
to the suit, against an order passed on such an application, But the 
sections to which all these cases related expressly provide that 


execution proceedings may be taken against, in the one ‘case, the 


defaulting purchaser, in the other case the surety, in the same 
manner as they may be taken in execution of a decree, thus placing. 


“the defaulting purchaser and the surety respectively in-virtually the 


game position as a judgment-debtor, just as S. 411 contains a 
e ` 
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similar provision placing the Governmeni -in the eti (for the 
purpose of recovering Couft-fees) of a decree- -polder; and the 
decisions. in these cases turned mainly upon the effect of those 
provisions in the respective “Sections of thgCode above mentioned. 
Whatever may bh the value of those decisions a as authorities bearing 
upon a.case falling under 8. 441, they Are fot, I think, authori- 
ties bearing upon a case such ag the present, undereS, 412 which 
contains no such provision. For the reasons given, I am of opinioy, 
agreeing with the Bombay decision ix I. L. R., 6 B., 590, F8 B., 454, 
that the Collector, is not “a party ‘to the*suit jn shih the abate 
was passed ” within the meaning of S. 242 (c) of the Code and that 
therefore, he had no right of appeal in this CABG» 


With reference to the other’ ETR ground of objection 
taken, viz., that the next friend of the plaintiff is not a party te the? 
suit and therefore the proceedings in questiom in this case do not 
involve any question falling within S. 244 (c), and no appeal lay, 
prima facie a next friend is not a party to the suit. The appellants 
counsel, however, relied on the provision in S. 440 that the next 
friend “ may be ordered to pay any costs in the suit as if,he were 
the plaintiff.” But that provision relates only to costs, and Court- 
foes, though as between the plaintiff and the defendant-they are costs, 
are not costs as between the plaintiff and the Government, but 
revenue. S. 440, therefore, does not in my opinion, apply to a case 
of an order passed under S. 412. It is true S. 411 makes the 
amount of the unpaid Court-fees ordered by the decree to be paid 
to any party to the suit, recoverable by the Government in the same 
manner as costs of suit are recoverable under the Code, but in the 
first place the present case does not fall under that section, and in 
the second place that section ddes not say that these Court-feas are 
to be deemed to be costs in the suit, but that they shall be recoveg- 
able in the same manner as costs of the suit aré recoverable. I am, 
therefore, of opinion that at all, events, in such “proceedings as 
those with which we are concerned in the present case, which 
relate to the enforcement of an order undar S, 412 which directed 


payment of Court-fees by a next friend, the next friend cannot be. 


considered to be a party to the suit, and that consequently on this 
ground also it must be held that no appeal lies in the present case. 
This appeal] showldstherefore, in my opinion, be ae with 


costs. 
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Nor is this a case which we can deal with under S. 622 of the 
Code, because the order appealed again$t dismisses thes Collector’s 
application upon grounds of law and ‘noequestion of jurisdiction is 


involved. * ° 
Moore J.—I concuy. + s : è , ' 
. bs : i . 
5 a re é 
e° s 


«IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : :—Mr. 5. Sybrahmania Aiyar, Officiating Chief Justice, 


and Mr. Justice O'Farrell, . 
Hajee Til Sait e... -~ Appellant *(Plaintif). 
e e e V. 
. "The Tynstees of the Harbour of Madras. Responderts 
(Defendants), 
Cause of hte Harede Trust Board—Extension of the Harbour—Injury to 
Plaintiff’ s land— Action for damages. ° 


Where the harbour constructed by the Madras Government and handed over to a 
Trust Board under Act IT. of 1886, was subsequently extended by the Board under the 
powers givan to them by the Act and the plaintiff brought a snit to recover damages 
for injury caused to him by the encroachment of the soa on the ground that the Board 
was bound to, but did not, maintain and keep in good repair a revetment or sea-wall so 
ag to protect the plaintiff's property from harm :— 

` Held, affirming the judgment of Shephard J that the plaintiff had not shown any 
valid canse of action against the Board. 

Per Subrahmaria Aiyar, J:—The erection of the harbour wall was not per sea 
nuisance. The Government and the Board had but used their property, viz., the . 
foreshore, in a natural manner and without any negligence and were not liable to the 
plaintiff for the damage done to him. Maybe they could have prevented the injury by 
maintaining » revetment but they were under no legal duty todo so, Even if there 
was a duty to maintain a revetment, the _Siajute gave them no power to spend any 
money dn constructions not required for the purposes of the harbour; the Act, there- 
fow, conferred upon them the right to’maintain and improve the harbour, notwith- 
standing that it might be a nuisance and cause loss to other persons. 

Per O'Farrell J:—The user of the foreshore for the construction of a harbour 
could not be said to be a natural user of it within the meaning of the decided cases. 
As held by Blackburn J.in Geddis v. Bann Reservoir Proprietors, 3 A. C., 480, no 
action lay to recover damages caused by the exercise of statutory powers without 
negligence, bnt statutory powers could not be said to be exercised without negligence, if, 
by the exercise of powers given by the statute or common law, the damage could have 
been averted. Ifthe Board by reasonable expense in maintaining a revetment, could 
have prevented the injury to the plaintiff, they were boynd fo do so. And if they, were 


# A, No. 5 of 1899, ~ 23rd August 1899, `. , 
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so` bound, it could not be said that the right, given to the Trustees of expending money, ~ 7 aad : ; 
“for the purposes of the Act” did ngt include the Maintenance of a revetment to aun pera 
protect others from harm. S ° The Trustees : 
FY of the Hype" 
_ Appeal from the dana "af the High part éf Judicature in the lage 

exercise of its Ogdinary Original Civil Jazisdiction made i in Civil “eh. 
Suit No. 195 of 1898. . . °’ 


The facts appear from the jrdgment « of O'Farrell J, 


The Advocate-General (C. Arnold White), E. Norton, s Brows, 
and R. F, Grant, for appellant. è 


J. H. M. Ryan, Allan Daly and R. A, "Nelson for tespondeiits. 


The Court delivered the following ° 

JUDGMENTS :—The Officiating: Chief Fughite :—This case 
comes up for decision on the pleadings. Now, putting aside vagu@ °¢ 
general expressions which occur in the plaint and the written state- 
ment filed on behalf of the plaintiff and taking the definite allega- - ° 
tions therein, the plaintiffs case is that the Harbour Trust Board, 
in maintaining and extending the northern wall of the harbour ° 
without providing a revetment or sea-wall sufficient to protect the . 
plaintiff’s property from being encroached upon by the sea, has 
committed an actionable wrong and is responsible to the plaintiff š 
for the damages sustained by his buildings having been undermined: 
` and destroyed by the sea. , 


In arguing on his behalf the learned Advocate-General con- 
tended that the wall as it stood when constructed by the Government 
and as subsequently extended by the Board was and is a nuisance 
to the plaintiff and relied strongly on the maxim sic atere tuo ut s 
alienum non lædas.- Now, though that maxim is an oft-quoted one,. 
yetit is obvious that.only in cases where the relative rights of 
owners of two different landed properties are clear with reference 
to specific rules of law and one of those properties has been used in 
a manner inconsistent with such rules, the maxim can be safely 
employed as indicating that the law has been broken. Wheresuch ¢ 
is not the case, however, the maxim furnishes no certain guide for 
the solution of the question whether the user of one of the two pro- 
perties to which user objection i is taken, does or does not amount to 
an actionable wrong. «See per Erle, C. J. in L. R., 2 Q.B. 247 
who there points out that the maxim is no help to decision asit 
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cannot bo applied till the decision is Saads: And tlie: fallacy-of: 
characterising a york like’ the wall in qeestfon as a nuisance, is‘shown ` 


The Trastos by the passage which follows that jit equoted, where the Chief, 


om 
Madras: 


Justice, referring to the apt complained ‘of-in that instance, observes 
that the term nuisance megas “both annoyance tat is: gctionable; 


Bute giinenin and also that which is not *.ctionablp ; and where the ae is; 


Ook 


whether an gnaoyance is actionable. “the word“ nuisance: ” introduces 
an equivocation which is fatal to, any, hope.of.a clear settlement.” 


It is therefore necessary to enquire whether any: right. of the: 
plaintiff has been, infringed. The plaintiff does npt.allege that the 
pbuilding of 4 wall such athe one in question is per se a nuisance. 
Indeed, if is dificul to see how such an allegation ‘canbe sustained, 
for the building of a; harbour and such like is only a natural Sodo 
of usiag the property near the foreshore. (Moore’s: History. of the 
Foreshore, page.660)a See asto. the Crown’s prerogative to establish, 
ports; &c. Bacon’s abridgment: 7th Edition, Volume VI, page 402, 
and 18 Appeal Cases at pages 722-23. Nor is it alleged that.the. 
harbour-wall itself has been negligently constructed. Under the. 
circumstances. the mere. fact that damage has been caused by the’ 
wail isnot decisive of the question whether any right of the plaintiff 
has been infringed. See West Cumberland Iron and Steel Company 
v: Kenyon, where Lord Esher (then Brett, Lord Justice) expressed 
himself on the point thus: “The action is brought on the ground 
of an alleged brgach of the maxim sic utere tuo ut alienum non ledas. 
"the cases have, decided that where the maxim is applied to landed 
property, it is subject to a certain modification, it’ being necessary 
for the plaintiff to show nog only that he has sustained damage, but 
that the defendant has caused it by going beyond what is necessary 
in order to enable him to have the nétural use of his own land.” If 
the plaintiff only shows that his own land'is damaged by the defén- 
dant’s using his land in the natural manner, he cannot succeed.” 
(11 Ch. Dn. at pages 787-8). See also Walson v. Waddell (2 App. 
Cas, 95) where Lord Blackburn observes “ The general rule of law in 
both countries is that.the owner of one piece of land las a right to 
use it in the natural’ course of user; unless in so doing he interferes 
with:some right created either by law or contract.” (Ibid; p. 99). 

' Having thus seen that the plaintiff has not shown that the Board: 
or the Governmént has been using their property*in any buta natural 
manner unattended: by negligence i in the construction.of the wall 
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itself, the question: arises whether there-was any negligence on their 
partin omjtting-to provide and maintain® such a revetment or oe 


. Hajee 
Isma; ak; Sait 


‘he Trastoos 


e Wall as would have protecéed the plaintiff’s property from destruction ` a Pa 
boget*of 


‘by the sea. In other words} were they wader‘’a duty to construct 
‘such: work, in th inter ests oê the plaintiff though not required for 
the ‘purposes of the harbour. No authority was cited for the view 
that: the Government or the Beard owed any such duty to the 
‘plaintiff. Of the decisions cited on his "behalf as. establishing the 
' liability of -the defendants, none seems to'touch the pyesent case. 
No doubt-one of them, ‘Geddis v. * Bann” Reservoir Proprietors (8 
App. Cas., 430) at first sight appears to bevery similar to the present 
ase and the observations of Lord Bl&ckburn, there may seem to 
settle the question here. But in that” case it was established upon 
‘the construction of the particular statute incotporating the defer. 
‘danticompany ‘that there was on its part a, duty to exercise its 
statutory powers of dredging and cleansing. the channel. As Lord 
Justice Collins points out in Stuthwark and Vauzhall Water Com- 
pany v. Wandsworth Board.of Wor's (98, 2 Ch., 608) “In Geddis v. 
‘Bann Reservoir Proprietors, Lord Blackburn was dealing with a case 
‘in-which the rights of adjoining owners had been in fact invaded, 
the statute under which the defendants acted not enabling them- to 
‘flood the plaintiff’s lands when such flooding might have been avoid- 
‘ed by dredging, as the defendants had power to do, the channel 
-by’which they sought to pass their compensation water back to the 
‘river. They were under a duty to pass the water down to the river, 
and they were given powers to make and maintain channels for this 
‘purpose, and where they had not exercised these powers they could 
‘not say ‘that:the damage ‘to the adjoining proprietors was a neces- 
sary incident of the exercise of their statutory right. The statutory 
:power:which ‘Lord Blackburn thought them bound to exercise was 
‘one without which their duty of passing the water on could not be 
‘properly: carried‘out.” (Ibid 611). It is true, that here the Govern- 
‘ment or the Board as‘the owners of the soil can erect protective 
‘works-of the kind mentioned by. the plaintiff, but where is the duty 
-making it obligatory to erect such works when, as already stated, 
-they ‘were using their property only in a natural manner unattended 
‘by negligence? The Government or the Board may have been bound 
‘80 to.construct the ħafbour wall as to interfere as little as possible 
with-the plaintift’s :property. Neither is,thowever, called upon to 
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undertake any independent work for the protection -of the plaintiff. 
In support of this, reference may be mede to the case putby Collins, 
L. J., at page 6l2 i in Southwark and Vauxhall Water Company Ye 
roe th Board. of Werks, by way%of illustration, viz., that of 
an owner of a house, for which no right of supporffirom ¢ the adjoin- 
ing house had been aoquited, with reference to the owser of thé 
lattor housa withdrawing the support to which the former owner 
-was not entitled. Though i in such a case the pulling-down owner 
must be careful to interfere as little as possible with the other house, ` 


he ig certainly not called*upon fo take aptive steps for its protection 


as by shoring it up. Reference may also be made to Ponting v. 
Noakes (94, 2 Q. By 281) a8in principle a somewhat analogous case. 
Thopgh “it is Well, "known that yew trees are poisonous to horses 
phat gat of them, yet it was held in that case that a person who 
grew a yew tree ngar the boundary of his land was under no 
duty to take means to prevent his neighbour’s horses from eating 
of the tree. In cases like the above there is, as Collins, L. J., 
pointed out, “ a broad distinction between exercising a right with 
reasonable care so as not to do avoidable damage and taking active 
measures to insure the continuance of something that is not a right 
in the adjoining owner.” (98, 2 Ch. 612). While I am in this 
part of the case I may refer to King v. Commissioners of Sewers of 
Bognor (6 L. J. King’s Bench 888), not indeed as an authority for 
the proposition sought to be laid down here, but for showing. to 
what unreasonable lengths the duty, if there be any such, would be 
carried and that hence such a-duty ought not to be implied in law. 
There Lord Tenterden, O. J., observed “if we were to say the Com- 
missioners#n this case were bound at their expense to erect a groyne 
to protect this land, as the effect of Afat erection might, and probably 
wguld, be to do damage to the land lying further eastward and then 
other persons would have a right to call upon them to erect a groyne 
to defend them and so they might go on travelling eastward from 


-place to place until at last they came to the North Foreland. ` It is 


well known the sea is encroaching along the whole of the coast 


_.round by the Isle of Thanet notwithstanding it is so different from 


that of Felpham, it being a high line of chalk cliff. It has encroach- 
ed very greatly even there. Now if we were to say the Commis- 
sioners could be called upon to do this, it@weuld be carrying: the. 
-proposition to an extent ‘to which, as it seems to me, in reason ‘and 


e 
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law it cannot be carried” (Ibid 842). Considering the desne pal Si 
between the sea and ordittary’ watercourses, it is difficult to maintain ~ .'y, 
ethat tho distinction, recognišed in the case of the latter with refer- THe Trastges 
‘ence to what may be done by way of defeyce and what maybe done _ pom of 
by way of natiyal user, is applicable go the former. Therefore, ' 
though the’ harbour wall in question was not raised by way of ee 
defence againstthe encroachment by the sea as in the case referred "Cod 
to, still it would: seem that the reasoning “of the Chief Justice i in the 
above extract should be followed in cases like this, since the 
‘purpose for. which the wall was. built was ẹ perfectly legitimate, one, 
As regards the non-repair tf the revetment wlfich was constructed. 
on the foreshore with a view to preven: the encroachment by ‘the 
Bea, it is scarcely necessary to say that in ‘the circumstances of the 
case, that amounts to nothing more than 4’ discontinuance vf a 


favour shown by the defendants: to the plaintiff. e nr 


In my’ view, therefore, ‘the plaintiff haf not shows that the 
Government or the Board hady in omitting to provide a revetment 
or sea-wall to protect his land, failed to carry out any duty which 
they owed to him. Such omission is therefore not actionable. ° 


Supposing, however, that in building the’ wall without making 

adequate provision for the protection of the plaintiff’s land the be 1 
Government had infringed his right, still it cannot be held that the 
Board is responsible to him, since under Madras Act II of 1886, | 
which vests the harbour in the Board, that body is not at liberty to 
spend any money coming to its hands for.a purpose such as the 
construction of works needed for the protection of person’ in the 
position of the plaintiff but not required for the purposes of the 
harbour. Now clauses 1 to 5 of Section 33 of the Act that enume- 
rate the different specific purp6%es to which money received by the 
Board is to be applied have no reference whatever to works like the 
revetment. Nor can the words of the 6th and remaining clause 

© generally for the purposes. of this Act” be possibly- held to cover 
‘expenditure on such a-work since as already stated it is not one 
required for any of the purposes of the Board. Tt is. hardly necese -~ 
‘sary to say that had the Legislature intended to erapower the Board 

to utilize its money in connection with the defence and protection 

of Properties belonging to other persons affected by the construction 

.of the wall in quest#ou? express provisions as to it would have been ° 
inserted in the Act. The absence of such provision is fatal to the 
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Suggestion that it is competent. to the "Board to devote : any :part- of 
its moneys for protection and defence-as aforesaid. _Iy-short, the 


~ Act must be held to empower the Bođrde to maintain and .improve, 


the harbour, notwithstanding that the %vall in question proved to be 
a nuisance to the plaintiff. or those through whoy ‘he claims when 
it was constructed. Thise case is therefore distinguishable from 
Tordeson Vig Sutton, ‘Southcoates ind Drypool Gds - -Company (98, 
2,Ch. 614) naked for ‘the "plaintiff, ‘in that there the statute -under 
which the-defendants were acting was construed to entitle them to 
exencise theix powers onlf-in so far as Such exercise did not affect 
the legal rights of their neighbours. 


‘In the view Téake of ‘this case in holding that -the Board had 
beex making only q natural use of the property any-enquiry - into 
Whether the damage can‘be avoided or mitigated:is quite. immaterial. 
Much less will such enquiry be material even.if the-user be taken 
to be not natural, for the plaintiff yill then have a right to relief 
for any consequential damage and the Court, as Lord Hatherly said 
in Attorney-General v. Colney Hatch Lunatic Asylum. (U.-R., 4 Ch. 


` App. 146) “ is not in the habit of listening to any argument on the 


ground of expense when it restrains the doing of a wrong.” (Ibid 
at page 158). ‘Nor is it necessary-to consider the defendants’ :plea 
based :on ‘Section 87 of the Act.’ I-would:therefore dismiss the 
appeal with costs. i l l 


- O’ Farrell, J. —The plaintiff in this case is the propristor of 
certain godowns situated close to the foreshore within the limits of 
the port of Madras as defined by Section 3 (2) of the Madras Har- 
‘bour Trust Act II of .1886. The defendants are the Trustees for 
the Harbour, in whom the property both in the artificial harbour 
itself*[as defined by’Section 3 (8) of the Act] and in the foreshore © 
wéthin the limits of the port, are vested—see as to the latter Section 
‘25 and-Schedule A to the Act. The harbour was, as is well known, 
constructed by Government without statutory enactment and'the © 
‘Act of 1886 simply hands it over to the Trustees, giving them full 


‘powers of maintenance and improvement. At the time when it was 


so'handed over it is common ground that erosion of the foreshore 
adjacent to -the plaintiff's premises had set in as a consequence of 
‘the-existence of ‘the ‘harbour. Subsequently, however, in exercise 
“it must ‘be presumed, of'their powers of impfovėment the defendants 
extended: the ) groynes, 2 os E Seen 
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It is not: denied ‘that:thé sea has:now encroached on and:beyondi Pear try ae 
the foreshere-and has cabsetl damage to. the. plajntiff’s property. v. 
<n the letter of 14th Aprib 1898, addressed to thg defendants by the. ie ge 
plaintiffs solicitors. and: filed*as. Exhibit Ag the. claim would: appear: our sae 
to be-baseg on: ihe: defendarfs’ acte in extending the:northern arm: — 
or groyne'without-taking due'precautioñs to* counteract the injury’ ac 
to private- property that would “thereby result, but: Mahe further i 
notice sent on. lith May the words “ maintaining and: extending,* 
are. used’ and in: the’ plaint: what: is charged is that the defendants: 
‘negligently and: unlawfully-and without taking due and sufficient? 
precautions: ‘to-prevent' injury from. being thereby: oetastoned to the: 
plaintiff, took over: and allowed. to, continue’ aad maintained and’ 
extended. harbour-arms or groynes, whel at the time: of such tabing 
over ‘had: caused:and were causing and have since continued-toeausé ° 
an encroachment of the sea on the coast to the north: of the: said 
harbour whereby the said foreshore to the east‘of the-plaintift’s ° 
premises; hags: been: submerged: ‘and. washed: away. by: the inroad of 
the.sea andthe sea has: beewletiin.on to the: plaintiffs. said: premises 
and the damage mentioned in.the fifth peert hereof elias been’ 
thereby caused.” è 


Paragraphs 4 and 6 of the re refer to a specific means ° 
which,. it is alleged, the defendants. might have adopted for the ` 
prevention of damage, viz., the proper maintenance of.a.revetment 
or, stone barrier already constructed by them on the foreshore. The 
particulars of the grounds of claim furnished by the plaintjff after 
the settlement of issues also make mention of the defendants’ failure 
to properly. maintain the revetment as c8nstituting the negligence es 
complained of. Further, the plaintiff's counsel at the hearing ap- 
pears to. have. distinctly admitted that the erosion. complained of was 
the natural. and necessary consequence of the. construction. of the 
harbour but that.that consequence might have been prevented by 
remedial and preventive measures which it was the duty, of the 
defendants to adopt. f o 


The first-and most important: question: we: have now: to-decida 
is, whether ‘the learned Judge was right in his. finding that the 
plaintiff had: made out no..cause of action, -and: I have been thus 
particular-in.setting vut.the-pleadings.and contentions of the-plain: ° 
tiff, because it is upon them that-the-wHole:question turns, I: think 
ae. 
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two things are clear from what I have PE said—first, that 
the- foundation gf the plaintiff's casg is negligence,-and, secondly, 
that that negligence is not anything dohe or omitted bythe defend-, 
ants (or their predecessgs in title, thé Madras Government) in the- 
construction or maintenange of the hafbour itself, put the failure to 
take, remedial or prevéntive measurgs to , counteract the necessary 


results of sug construction and maintenance, I do not think it is. ` 


open to the learned Advocate-General now to-argue that it lay upon: 
the defendants to prove that the harbour had, in-the first instance, 
beer constructed, qr thé groynes extended, in -the best and most: ` 
skilful manner possible so%s to effect the purpose ' intended without 
causing damage’ to,private “property. The plaintiffs case I take to: 
have been that; however skilfully the work was carried out, it was 
mevitable that damage should ensue unless certain additional 
measures were take, and the gist of his complaint is that these ` 
measures were not taken. 

This being, as I conceive, the real natter at issue, the law to 


be applied is not doubtful ; as is, in fact, conceded by the learned ' 
counsel for the respondents. It is best stated in the words of Lord 


` Blackburn in Geddis v. Proprietors of Bann Reservoir (L. R., 3 


A. O., page 430 at page 455). His Lordship says “I take it 
without citing cases that no action will lie for doing that which the 
Legislature has’ authorised, if it be done without negligence, 
although it does occasional damage to any one ; but an action does 
lie for’ doing that which the Legislature has authorised, if it be 
done negligently. And I think that if by reasonable exercise of 
the powers, either given ky statute to the promoters, or which they 
have at common law, the damage could be prevented, it is, within 
this mle, ‘ negligence ’ not to make*#uch reasonable exercise of their 


powers.” These observations sim up in a compendious form the 


principle of the Taf Vale Railway and Hammersmith Railway l 
cases and others of the same nature. I do not think, with the 
greatest: respect for the learned Judge whose judgment we are. 
considering, that he is right in drawing a distinction betweeri 
nuisance caused by the mere existence of a railway or a harbour or 
the like and those which are the result of their- daily user. In ` 
principle it seems difficult to- see any reason for such a distinction 
and, in fact, in'one case which has been mftcle commented upon at 
the bar (Craclenell v. The M ayor, ge., of Thetford—L. R.,4 Common: 
e 
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Pleas, 629), it was the “ mere existence in a state of quiescence” of  Hajes 

the staunches put down by thedefendants which in combination with mace Batt 
dhe action of natural forcesscafised the damage, that was relied upon as Tho rstod 
the foundation of the suit. “No such distinetion as is now suggested hour of 
was there get Up though it would have ‘heon clearly pertinent. I ae 
need not, RONSTAN say anything furtheren the point as the learned 0'Farr@ll J. 
counsel for the respondents has frankly conceded shat if, by a 7 
reasonable exercise of the powers vested in the Trustees, they could 
construct a sea-wall or revetment on the foreshore which would 
protect the plaintiff’s propgrty, they are bound to,do so. .His 
contention is that they are not authorized to construet any such 
sea-wall except for the purpose of protecting the harbour itself, and 
that to employ the public funds at their disposal for’ the protegtion 
of the plaintiff’s property would be a breach of trust. He rofers «° 
us to Sections 60 and 61 and also to Section 33 of the Act and relies 
upon Oracknell v. The Mayor, &c., of Thetford and Geddis v. 
Proprietors of Bann Reservoir “already cited. In, the former case 
the corporation were found to be not liable because they were held 
to have no power under the statute to rertové the silt or cut the 
weeds except for the purposes of improving the navigation. dn 
the latter case, the corporation were held to have such statutory e. 
powers and were, therefore, declared liable. In.both cases the : 
decision turned upon the existence or non-existence of statutory 
powers. No question of common law powers arose in either case, 
because in the former the corporation were not thé owners of the 
soil on which the weeds grew and the silt was deposited, and 
similarly in the latter they had a mere easement in the bed of the 
Muddock (see page 437 of the Report).” Now in the present case 
there is an important distinctiaa?; the defendants are the owners of 
the foreshore as I have already noted. As such owners they “haye, 
subject to any express or implied restrictions imposed by the Act 
itself, the power to erect sea-walls on the foreshore. The whole 
question is then narrowed to this, is there anything in the Act 
which does restrict them ? Section 60 says that they may execute 9 
such works as they may determine to’be necessary for the purposes 

” of the harbour. Section 61 says such works may include (and I 
would note in passing that the word “includa ” seems to imply that 
the enumeration is pob intended to be exhaustive) various works, 
all obviously having direct reference to the purposes of the harbour 

e -Q 
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if the Board were authorized to construct sea-walls for the purpose 
of protectipg private prapenty, and if b} reasonable exercise of 
guch powers they could have obviated the damage” to the plaintiff's 
property, they were bound tédo so. His point Was that the Board, 
on the construction of the Ast, did not possess any such powers. 
That the Jearned counsel was right im haking this admission 
appears to me fo be clear frontea consideration of gll the cases, 
notably the railway cases referred to by* Collins, L.J., in the cage 
Southwark and Vaaghall Water Co. y. Wandsworth Board of Works. 
In Vgughan v. Taf Vale Rgilway Company, for instance, it was 
found—and the point was relied on in allethe judgments—that the 
the Railway Company had taken eray precaution and adopted 
every means in their power which science could 1 suggest tò prevent 
their engines from emitting sparks. In that ĉase it is clear thag 
the defendant Company took active measures to prevent injury. 


The supplying of a smoke cap to the chimneys of the locomotives, ` 


the securing of the ashpan, thè slowing down of the pace of the 
‘engines to the minimum point consistent with practical utility, were 
all active measures for the protection of private owners of property 
and were not only not required for the working of the railway but 
tended to prejudice its efficiency. Ifthe Company could have con- 
tended that it was under no duty towards the owners of adjoining 
property, I think it is inconceivable that the point should not have 
been taken. In Geddis’s case the House of Lords expressly decided 
that ‘‘ where persons were incorporated by Act of Parliament for a 
particular purpose...........0.0.4. if the effecting of it may occasion 
(not only in the course of originally erecting the necessary works 
for the required purpose, but at recurring intervals afterwards) 
inconvenience or injury to otlsérs, they may be treated as under 
an obligation to take, from time to time, measures to prevent the 
occurrence of such inconvenience and injury.” As Lord Hatherley 
remarked in that case (see p. 450) “ you shall use all those pre~ 
cautions against injury to others which you would use against 
injury to yourselves in carrying on a similar work, and if we find 
that in carrying out your powers damage has been done by you, the 
law will say’that the powers which you can exercise shall be 
exercised for the prevention of mischief.” I do not understand 
‘Lord Justice Collings ein the Southwark and Vauchall Water 
Gompany’s case to dissent from the dictum of Lord Blackburn in 
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Geddis’s case. He merely pointed out that it was applicable 
only to cases where an actual right has Been invaded. he Water 
Company in the Southwark case had faid their pipes at a certaine 
depth below an uneven goad which tey knew the defendants had 
a statutory right to level, They pai nothing fpr the privilege. 

They had acquired ng rigit to a particular thickness ofesoil above 
their pipes. {n such circumstances, Collins, L. i held that Ged- 
dgs’s case did not apply. In other words, the detidas would 
not be bound to take active steps to prevent-mjury toa person 
nang a mere privjleges as distinguished from an actual right. 


* It must be remembered, I think, that the immunity from 
actions for damage established by the Hammersmith Railway case 
and other cases ¢nrespect of the promoters of works of public l 
utility is itself a novel doctrine, which was forced upon the Courts 
by the manifest absardity of applying the principles undorlying 
Fletcher v. Rylands and similar cages to the growing industry of 
railways. The principle was not finally established without much 
opposition. The earliest case B. v. Pease was decided in 1832 and 
even so late as 1869 we “find no less an authority than Baron Bram- 
well prepared to hold that that case and similar cases such as the 
Laff Railway case were wrongly decided. 

In regard to the cases cited by the learned Officiating Chief 
Justice relating to the “natural” user of lands I venture, with the 
greatest deference, to think that the constraction ofa harbour is 
not a natural user in the sense in which the word is employed in 
those decisions. I think the word as there used means ‘common 
or usual’, ‘ordinary or @very day’ or the like. In Fletcher v. 
Rylands the storage of water in 2 tank on the defendant’s land 
was termed by Lord Cairns a ‘non-natural’ use of the land and 
tls is, I think, the sense in which the language used in the deci- 
sions cited by the Officiating Chief Justice must be understood. 
The attempted distinction is, I believe, generally conceded to be an 


‘unfortunate one, and is probably the chief reason why Fletcher v. 


Rylands has been ig to so much adverse oribimsm; notably 
in America. 

As to the other ety in the case, whether the defendants had. 
the power to construct sea-walls for the prptgction of private pro- 
porty, I have little to add to what I have already said, If the do- 
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fendants are—as I conceivetthey are—under a common law oblig- 
ation to protect the owness of property @ at that can be reasonably 
edane) from injury caused By the existence of, the harbour, that 
obligation can only be takefi away by express * words, which I do 
not find in the’ Sfatute. | As observed. by, Lord Cairns in the Ham- 
mersmith sRathway case, “The Jegislatute Tats very often interfered 
with the rights of private persens, but in moder» {imes it has 
generally given compensation to those injuréd ; and if no compen- 
sation is given, iteaffords a reason, thougE not a conclusive reason, 
for thinking that, the intentjon of the- Legislature wag not that the 
thing should be done at all events, but that it should be done, if it 
could be done, without injury to others. Whgt was the intention 
in any particular Act is a question of the constryctfon of the Act.” 
The plaintiff is admittedly not entitled to compensation under the 
Act and I can find nothing in the Act to prghibit expenditure for 
such purposes as I have indicated. It is, no doubt, not specifically 
mentioned in the Act, but no’ more are cther items of legitimate 
expenditure, eg., the payment of legal expenses incurred for the 
defence of actions brought ‘against the Board. 


With regard to what is a ‘ reasonable exercise’ of the defend- 
ants’ powers, if any, to construct sea-walls, I would desire, i in order 
to guard against misconception, to say thatthe expression must 
have regard to all the, circumstances not only of the particular case 
but of similar.cases likely to occur. If tha result, of a reasonable 
expenditure to protect the plaintifi’s property will be to entail fur- 
ther expenditure which would be unreasonable (as e.g., “the con- 
struction of protective walls through the entire length of the port) 
then even the original expenditure would become ufireasonable. 
That, however, is a question Sf tact which I do not desire éo pre- 
judge. -a 

The other point urged by Mr. Ryan for the řespondents is 
that they are in any casé protected by the last clause of Section 87 
of the Act which provides that neither the Board nor any of its 
officers or servants shall be liable in damages for “any act bond 
fide done or ordered to be done by them in pursuance of this Act.” 
There was an issue on the point in the Cours of First Instance and 
it was decided againg$ the defendants. I agree with Mr. Justice 
Shephard that this section has no refererce to the present case. 


Hajeo | 
Ismail Sait 
OA 
The Trustees 
of tife Har- 
bour of 
Fladras. 
O'Farrell, J. 
o 


e 
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i e 
Hajee It applies, in my opini to cases where acts are done bythe 
Ismail Sait PPnes, Y Opm; y 


ait -Board or its servants without legal authority or in excess of legal 
eae authority but under the bond fide belie® that they were acting by or. 

pons o: within that authority. ho words ‘bot fide’ show this. ‘They can 

r . . 

have no meaning as applied to acts thet are not merely helieved to 

be, but really are, authovized by law. The words qvoted are 
. intended, I think, to confer an immunity similar tô that afforded . 

p ® : Pee TAT x š ; 
to Magistrates who act withont jurisdiction but in good faith and in 


a reasonable belief that they haye jurisdiction. 


O'Farrell, J. 
a) 


dn the result I would allow the appeal and as the suit has been 
decided on a preliminary point I would remand it for disposal on 
thé merits with thegemark that the question to be determined on 
the 4th issue is whether the damage complained of could have been 
e obviated or materially mitigated by a reasonable expenditure on 
the construction of sęa-walls on the foreshore or on other remedial 
š or precautionary works of a like nature. 


e , 
(Under Section 575 of the Code of Civil Procedure the appeal 
was dismissed with costs.) 


. - Solicttors for appellant: Barclay, Orr and David. 
” Solicitors for respondents : King and Josselyn. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. J ustice Moore and Mr. Justice O’Farrell.. 


Viraraghava Aiyangar ... ° “ee ae .. Appellant* 
: (in both the cases.) 


Ponnammaf ... e ... Respondent 
. e 


8 l i (in both the cases.) 


Viraraghava “Limitation Aot, Art. 179—Suit against several—Appeal by ono—Exocution of 
Aiyangar decree—Limitation—Starting point. 
Ponnammal, . Où the 31st March 1801, a decree was passed directing the payment of Rs, 1,523-2-0 
í by the first defendant and the sale of the mortgaged properties on default. The 
æ? second defendant, son of the first was made personally liable for costs. The second 
defendant appealed to the District Court on the ground that his share of the 
properties should nob have been made liable for the debt. The District J udge 
remanded the case for-disposal upon the merits so far as the claim against the second 
defendant was concerned. The District Munsif passed 2 revised decree which was 





_ *L,P, A, 66 and 67 of 1898, 15th August 1899, . ae 


- R 


, 
e 
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e 
confirmed on second appeal on February 22, 1897, with some modifications. The first Viraraghava 
defendant was no party to any of thase proceedings. ® On August 7, 1897, tho plaintiff meal 
applied for exeontion of the decrge. The first defendant cofttended that the only Ponnammal. 
* decree executable against him sia of the 31st Angust 1891 and that the applica- : 
tion was therefore barred. 


s e 
Held thht by the appeal proferro® by fits gecond defendant, the decree 
against the first was imperilled and tha limitation*bagan to run only from thg 22nd : 
February 1897 when the final dppellate ‘decree was passed. -o a 


Obiter :—The languago of Art. 179 is clear and pösiponés the starting point of 
limitation to the date of the appellate, decree, whether the appegl is by all the 
A parties or by nie one or some of thet. ,Theg‘imperilling’ test is opposed to 
the plain langage of Art. 1% and should not be allowed to di&turb the starting 
point of limitation, I. L. R., 18 B., 208; I. LAR, 22 B., 500; I. B. R., 23 C.,°876; 

I. L. R., 25 0., 594, and 8 M. L. J. R, 228 approved TeL. B., 12M. 479 doubted. 
Appeals under Section 15’ of the Letterg Patent goatee the 
Orders of Mr. Justice Davies, on ©. M. S. A., Nos. 21 and 22 8f ° 

1898 presented against the Orders of the Disérict Court of Tanjore 
passed on A. A. O., Nos. 899 and 909 of 1897. i ° 


The facts appear from the judgment of Moore, J. 

P. R. Sundara Aiyar and S.: Gopalasemi Aiyangar for appellant. s 
J. L. Rozario for C. Sankaran Nayar for respondent. $ 
The Court delivered the following ` . ` 


JUDGMENTS :—Moore, J :—In the decree passed in Original 
Suit No. 358 of 1889 on the 31st March 1891 the District Munsif of 
Valangiman directed thatthe plantiff should recoger Rs. 1,528-2-0 
from the 1st defendant and by sale of certain mortgaged property 
with interest and costs and that the 2nd defendant (the undivided son 
of the first defendant) should be held personally lable for the e . 
plaintiff’s costs. The 2nd defepdant appealed. to the District Judge 
(Appeal Suit No. 319 of 189 1); his main contention being that his 
share of the property should not have been held to be liable. “he 
Ist defendant was not joined as.a party to this appeal. The Dis- 
trict Judge of Tanjore on the 26th October 1891 set aside the decree 
of the District Munsif in so far as the 2nd defendant was concerned 
and remanded the suit for re-trial with respect to his liability. An 
appeal was preferred against this order but tle High Court declined 
to interfere with it. In accordance with the directions contained 
in the remand order, the District Munsif delivered a revised judg- 
ment on the 28rd July 1894, In the heading of this judgment the . 


. 
a 
1 
e 
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Viraraghava defendants are set forth as E E Aiyangar (1st defendant) 


Aiyangar 
v. 
Ponnammal. 


Moore, J A 


and two others. It is, however, admitted that the lst,defendant 
did not appear either in person or by*pleader before the Districte 
Munsif in connection wih the second “rial and there appears also 
to be no doubt that noti¢g «was got served on him, "In the decree 
his name is given but while it is mentioned that the 2nd defendant - 
appeard by Vakil nothing is pds to whether the 1st defendant 

appeared or not. In the decree it was directed that thé plaintiff 
should recever the amount sued for with costgon the security of 
the mortgaged property tncluding the gnd defendant’s share and a 
provision, not to be found@in the original decree, was added to the 
effect that the Ist and 2nd defendants were allowed two months’ 
time for *paymént, The 2n¢ defendant appealed to the District 
Judge, against this decree but his appeal was dismissed (Appeal 
Suit No. 504 of 1894). To this appeal also the Ist defendant 
was no party. A second appeal to the High Court was filed by the 
2nd defendant, the 1st defendant not being joined, and the final 
appellate decree was passed on the 22nd February 1897 (Second 
Appeal No. 1597 of 1895). In this decree it was directed that the 
1st’defendant should pay to the plaintiff Rs: 1,523-2-0 with interest 
and it was further ordered that on the Ist defendant paying the — 
amount due within three months the plaintiff should deliver up all 
documents in his possession relating to the mortgaged property and 
that in default of payment the 1st defendant’s share of the mort- 
gaged property should be sold and it was finally directed that the 
plaintiffsshould be permitted to proceed against the 2nd defendant’s 
share ‘of the properties in execution of the decree treating it “as a 
mere money decree.” When on the 7th August 1897 the plaintiff 
applied to the District Munsif for xecution of the decree the Ist 
defendant pleaded that it was barred by limitation in so far as he 
was concerned. The District Munsif held that there was no bar 
and on appeal this order was confirmed by the District Judge. 
Mr. Justice Davies (Appeal against Appellate Order No. 21 of 1898) 
refused to interfere with the order of the District Judge and 
against his decision the present two Letters Patent Appeals have 
been preferred. 


The main contention urged on behalf of the Ist defendant is 
that, as he was no party to any of the proceeding in this case 


. = e 
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subsequent to the decree of the 31st March 1891, that decree is the 
only one that can be held te“be binding on ‘him and. that, such being 
ghe case, the plaintiff’s clajmeas against him is barred by limitation. 
On behalf of ‘the plaintiffs i? is contended, that® this question is to 
be decided,in accordance with Article ws of the second Schedule 
attached to the Limitation Act which providos that when an appeal 
has been preferfed against a desee time begins to ran in so far as 
execution proceedings are concerned from the final decree of the 
Appellate Court, is, in the present case from the 22nd February 
1897, Mr. Justice Davies djsmissed the ‘appeal presented to him 
on the ground that,as the decree agains’ the 1st defendant, the 
father, was imperilled by the appeal of fis son, ghe 2nd defendant, 
the case was distinguished from that disposed Dy the decision in 
Muthu v. Chellappa, I. L. R., 12 M., 479. Tt appears to me that thie 
dnfiing to the effect that the decree against the 1st defendant was 
imperilled, by which I suppose nothing more is meant than rendered 
liable to alteration or reversal,*by the appeal preferred by the 2nd 
defendant, must be upheld. The decree of March 1891 made the 
shares of both the 1st and 2nd defendantgé liable. Against it ‘the 
2nd defendant appealed and if his contentions had prevailed and 
he had been relieved from liability the result would have been. to 


increase the liability of the Ist defendant: A similar remark ap- 


plies to the revised decree of July 1894 ani the appeal preferred by 
the 2nd defendant from it to the Districs Judge. In this revised 


decree it may be noted that a slight modification’ of the original 


decree was made in so far as the 1st defendant was concerned as 
it gave him two months’ time in which to pay. ‘he result of the 
second appeal preferred to the High Couré from the dewssion of the 


District Judge was that a mosimportani alteration was made i in- 


the decree of the District Munsif and that it was directed that the 
share of the lst defendant alone shall be liable to be sold in satis- 


faction of the mortgage amount the plaintiff, however, being permit- 


ted to proceed against the 2nd defendant’s share, ‘‘in execution of 
the decree treating it as a mere money decree.”. The effect of this 
the final appellate decree, is certainly, as the District Jud ge points 
out, to throw an extra burden on the lsi defendant’s share and, 
such being the case, it must be held that the decree as against 


the Ist defendant wag imperilled by the subsequent proceedings ` 


taken in appeal, This finding is sufficient for the disposal of 
p 


Viraraghava 
Aiyangar 


Ponnarnmal. 


Moore, J. 
eo 
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vee the present appeals. I may, however,eadd that, with all due defer- 


Aiyangar 
v. 
Ponnammal, 


-4 


Moore, J, 
» 


ence to the learned J udges who decided the case of Muthu v. 

Chellappa, I. L. R., 12 M., 479, Iam ofopinion that in all cases suche 
as the present hore el the judgrflent-debtors do not appeal 
no question arises, in so Y far as the bar by ep wath respect 
to execution proceedings it concerned, as to whether theedecree as 
against the ganaining judgment-debtors i is'imperilléd by the appeal 
or not, The words of the second clause of Article 179 of the second 
schedule attached to the Limijation Act are, pẹ my opinion, clear 
and,should be followed by the Courig, What iş there laid down 
is that where an appeal is preferred from a decree the period of 
limitation with respect to Sxecution is three years from the date of 
the final ‘docreg of, the Appelfate Court. Whether all the judgment- 


‘debtors or some only of them have'appealed makes in my opinion 


no difference. There is only one decree that can be executed 
and that is the final decree of the Appellate Court. There has’ 
in the past- been a considerable *conflict of authorities as to 
this but of late the decisions are strongly in support of this view. 
Reference may be made,inter alia to the decisions in Sakhalchand 
Rikhawdas v. Velchand Gujar, I. L. R., 18 B., 203, Abdul Rahiman 
v. Maidin Saiba, Ib., 22 B., 500, Harkant Sen v. Biraj Mohan Roy, 
Ib., 23 C., 876, Gopal Ohunder Manna v. Gosain Das Kalay, Ib., 
25 ©., 594. This last is a decision of a Full Bench and in the 
order of reference from a Divisional Bench the greater number 
of the conflicting decisions above referred to, are noted. Imay 
also draw attention toan unreported decision of the Officiating 
Chief Justice Shephard printed at page 228 of the 8th volume of 
the Madras Law Journal i in which the law as laid down in I. L. R., 
25 Cal., 594, is approved and followed. These appeals should, in 
my opinion, be dismissed with cost% e 


O’ Farrell, J:—I concur in the Judgment just pronounced by. 
Mr. Justice Moore. On the general question as to the construction 
of Article 179, Schedule II of the Limitation Act, I think that the 
plain words of the Act have been unduly narrowed by the decision 
reported in I. L. R., 12 M., 479, and that the consideration of such 
subtle points as whether a decree was or was not ‘imperilled’ by 
an appeal was foreign to the intention of the Legislature. There 
has always been a considerable body of judicial opinion adverse to 
the earlier Calcutta decisions which the Madras decision followed’ 
and these Calcutta decisions have now been overruled by an 
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unanimous decision of a Futl Bench of fivg Judges of the Calcutta 
Court itself. I have littladoubt that when the qyestion comes to 
ee considered by a Full Bech of this Court the latest Calcutta 
decision will be followed. Îħmitation in respect of execution pro- 
ceedings rests, ji ghink, ç on sofiewhat different grounds from limita- 
tion in regard to quits. “In the, latter cde “itis contrary to pyblic 
policy that a matter in dispute resting upon testimowy, should be 
agitated after a period when that testimony may have grown dipa 
or opposing testimrany be difficult crmpocsDle to be proĉured. In 


Viraraghava 
Aiyangar 


v. 
Ponngmmal, 
O'Farrell, Ja 


‘the ease of execution proceedings, there if ordiparily no matter in ` 


dispute atall. The only ground for refuBing execution of a decree 
after a certain lapse of time is that it i is S not considered fair that a 
judement-creditor should lull his debtor into, a ° false sense of 
security and then suddenly exécute a decree which the debtor may 
have thought he intended to forego. In a,case where the law 
provides that the period for ‘execution of a decree is prolonged 
by an appeal being preferred; the debtor cannot be misled. A 
suspension of execution, so far from being an injury to him, is in 
such cases a positive advantage, as it givés him further time for 
satisfaction of the.decree. Moreover, by the making of merely 
formal application for execution, a decree-holder can in any case 
keep a decree alive for twelve years—a longer period than is likely 
to elapse during the pendency ofan appeal. The mischief of the 
view which I am now contending against is that it needlessly 
introduces an element of uncertainty into the execution of decrees— 
of which the present protracted litigation is an apt examp. 


In the present case, however, I do uot think it necessary to g'o 
beyond the four corners of the decision in I. L. R. 312 M., 479. 
On any view, the decree as agafnst the 1st defendant was imperiled’ 
when the 2nd defendant appealed on grounds which went toghe 
root of the whole transaction. It is, however, ingeniously contended 
that if this was the case at first, it ceased to be so when the 
Appellate Court in its order of remand declined to disturb the 
decree as against the Ist defendant and remanded the suit for rea 
trial as regards the liability of the 2nd defendant only. Itis ur ged 
that on 26th October 1891 when this ‘order af remand was passed 

‘by tbe District Court the decree against thie: ‘Lst defendant ceased 
to be imperilled. Phd fallacy, however, seems to me to consist i in 


looking upon an order in remand, refusing to disturb a decree ag 


Viraraghava 
Aiyangar 
v 
Ponnammal. 


Q’Farrell, J, 
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regards one defendant and directing a°re-trial as regards another, 
as, equivalent to g final decree in fayéursof the former defendant. 
This is, I think, not so. Until the Original Court has re-tried thee 
question jënandod thee is no finaf decree in the ‘suit, and if 
against the decree finally qpassog i in r@mand a frogh appeal is pre- 
ferred by one defendant, the Appgllate Court ip again “seized of 
the whole sgbject-matter.of the appeal, and may ina proper case 
aler the decree in favour ‘of the defendant who has not appealed, 
and this despite its former refysal to interfere en his behalf. In 


this ‘view theewhole decrée has througisaut been jmperilled by the 


Kongatti 
Vilia Nayar 


v 
Subeamanian 
Pattar, 


appeals preferred by the Zad defendant and the period from which 
limitation has to bareckoned i is the date of the final decree of the 
High Court in Seaogd appeal. I concur in the order proposed by 
Mr. Justice Moore that both these appeals should be dismissed 


with costs. e 





e 
IN THE HIGH COURT OF JODICATURE AT MADRAS. 


Present :—The Mr.eS. Subrahmania Aiyar, Officiating Chief. 
Justice, ahd Mr. Justice Moore. 


Kongatti Vala Nayar... rr Appellant (Plaintif) .* 
v. 
Subramanian Pattar sa .. Respondent 
(Defendant). 


Construction of tloeument— Description--Lease—Mortgage—Authority coupled with 
interest. 

The question of the nature of a document, whether it is a lease or mortgage, &c.; 
must be determined not by referegce to what the document describes itself to be, 
but by reforenee to the proyisions of the whole instrument. 


Whero the defendant was put in possess#m of property by the plaintiff ander an 
instramont which provided that the defendant should manage the property fora 
spi@® of 18 years and pay himself from tho income thereof any advances that he 
might make to the plaintiff or on his behalf but that the defendant’s heirs should 
have no manner of right to the property and that at the end of the contract the 
defendant should account for the moneys that had come inta his hands + 

Held, that the document was neither a lease nora mortgage but an authotity 
coupled with an interest, that accordingly tho power could not be revoked and that 
the suit for account, which depended ‘upon the validity of the revocation, was not 
sustainable. 


Appeal from the decree of the Subordinate Judge’s Court 
of South Malabar at Palghat in No. 28 of 180% 


® A, 191 of 1898. : 14th July 1898, 
y 
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Care . Kongatti 
V. Bhashyam Aiyangur, O. Bankesran Nayar. and K. P. Valin Nayar. 


Govinda Menon for appellant v 
© Subramanian 


° Pattar. 


P. R: , Sundara Aunan respondent. e 

The Court delivered the following, * 

JU DEMENYS :—The Ofigiating Akf Justice.—The appellant o 
(plaintiff) sues for the recovery of moneys said to beedye to him by 
the respondent (defendant) in respect of she appellant’s properties 
which are in therespondent’s possession and which were handed 
over to him unde Exhibit bexecuted on "he 2nd Jung 1892 by the 
appellant--as the present holder of tte Kongot Walia Nayar. 
Stanam or dignity and thirty-nine others intergsted in the proper- 
ties as persons entitled to succeed to the stanam, ° an 


The appellant proceeds entirely on the view that Exhibit’ 
conferred on the respondent buta revovalfe power—which was 
duly revoked before the suit, eThe respondent denies the correct- 
ness of this view and his main contentioa apparently is that the 


transaction evidenced by Exhibit I operatgs solely either as a lease e 
or‘a usufructuary mortgage, though in his written statement . e 

he also raises the plea that if he is ar agent his authority’ is á 
irrevocable. : Hee 


Exhibit I runs thus.—Least (lease?) that is ,Kuttaka Karar, 
executed by (1) Konhattil Valia Nayar Avargal bearing the name 
of Purakan and the stanam name of Kdattur Kandan Chattan 
Kovil, son of Puravathodiyil Jttichiruthi alias Mullakarg Amina, 
residing in Kongad Amsom and Desom of Palghat Taluq, (2) 
Elaya Nayar bearing the name of Tharpupni, son gf Naduvila - ° 
Bittil Ittotti Kunchi Amma fə the said Desom, (3). third Nayar 
bearing the name of Kunjunni, son of Mayil Kottil Lttichirthi 
Kunchi Amma of Charaya Amsom and Desom, (4) Mullalfra 
Nayar bearing the name or Unni Ittinan, son of Palasseri Ammu 
Kunchi Amma, of Pozhakatteri Amsom, Mannangulam Desom of 
Walluvanad Taluk, and the undersignec heirs who in order of , 
seniority are to succccl to the stanam of No. 1, to Kundur 
Koottalamadathil Subramania Patter, son of Pichu Patter, of 
Thenur Desom Mankara Amsom of the szid Taluk.. Whereas the 
immoveable propeaties belonging to tha stanam of Kongaittil 
Muppil Nayar, which executant No. 1 at present bears and which 


Kongatti 
Valia Nayar 
v 


Subramanian 
Patt&r. 


Subrahmania 
Aiyar, 
0. C.J. 
e 


e 
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the remaining executanis will hereafter attainin the order of 
seniority, are in the possession of vavioys tenants on kanom and 
other rights, and whereas in respect of#ugh properties the deceased e 
stanam-holders created sgme simple defts and fresh kanoms with- 
out stanam necessity and „Without coesideration, and had decrees 
passed i in respect of some simple debts, and the jgnmam wight over 
some immoveable properties sold, aŭd whereas suffeiont funds are 
not available in order to have such debts, fresh kanoms ànd sales 
declared. invalid by suits and,to pay off such, debts as you may 
consjder as having bee: contracted {gr stanam ¿purposes and for 
full consideration, and to defray daily household and other expenses 
on the scale now arranged, we requested you to advance the 
requisite money’ and. to conduct suits, pay off the debts which, as 


„aforesaid, you may be satisfied, were contracted for stanam 


purposes and to defrgy the expenses, and you have consented to 
the request. And in consideration of your doing so, we have 
given over to you all the immoveablé properties belonging to the 
stanam on contract lease (Kuttakapattam) together with 1st 
executant’s right of sigrfatare for a period of eighteen years from 
this date. 


2. Itis agreed that you are to exercise for eighteen years all 


‘such authorities as may be exercised by the Ist executant, such as, 


entertaining servants on monthly salaries and, out of the approxi- 
mate annual collection of 1,720 paras of paddy and Rs. 80, collect- 
ing such as may be lawfully leviable, with interest on arrears, as 
rent, porapad and other incomes belonging to the stanam, execu- 
ting, registering and delivering documents in respect of old 
kanoms and also new’ kanoms raised for proper purposes on receipt 
of renewal fees provided that such Eanoms shall not be increased, 
in@mounts, digging elephant pits and catching elephants, collect- 
ing rents on thorns and bamboos, &c., which may be removed by 
people from forests. 


3. Itis agreed that you are to draw the Malikhana due to 
the stanam under receipts signed by executant No, 1 and disburse 
to the individuals mentioned in schedule A the sums mentioned 
therein, and obtain their receipts, utilizing the balance together 
with the income derived from immoveable preperty in defraying the 
charges particularized in schedule B according to your discretion, 
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4, As seated the intmoveable properties belonging to the Kongatti 
devasoms pf which the sanam possesses "the sole uraima right or = menial 
euraima right conjointly with others, it is agreed that the power to Subramanian 
execute doĉuments, to cond Sct suits, to cdlect arrears of rent with 
interest and future i income aad all. other, tights’ and powers which Bubvabmanis 


are vested in utant No. 1 ghall for dight®en years vest in you. 0. © J. 


5. It is further agreed tht you shall keep a&cmunts of the 
charges as per schedule B and of all other expenditure out of she 
collections relatitty to the stanar and | devasom and furnish a 
copy thereof to executant No. 1 or to hs successor on 30th of 
Chingom in each year and that you spall defray the’ expenses of 
litigation ‘according to your discretiop, and that we shall accept 
the said charges. . °` g” 


6. This Kutiaka karar shall be equally binding òn the 
remaining executants when they succeed to fhe stanam of execu- 


tant No. 1. e a 
7. If any obstruction be thrown in the way of your receiving 
the malikhana by the Ist executant orby any other member a 
succeeding to the stanam of executant No. 1 failing to sign and ° 
deliver to you receipts from time to time, the responsibility of = 
making the distribution as per schedule A shall not rest on you. 6 


All balances after deducting the amounis payable to anandravars 
you can recoup yourself from other incomes due to the stanam, 


8. In all litigations for cancellation of new kanoms and 
jenmam sales, unless failure is due to palpable. negligence *on your 
part, all losses that may result shall be porne by us. 


9. You have the authority to collect’ rents, porapad and 
forest dues and to recover latds on paymert of kanom, &e., and 
also to conduct suits relating to stanam and its devasoms uatil 
the expiry of the term of this contract. 


10. All sums of money which you may spend for litigation 
expenses, for payment of debts and in meeting current expenses 
and all expenses necessary for carrying out the purposes of this 
contract, you should appropriate with interest thereon at 1 per 
cent. per mensem from the income of the staram. 


11. The amoynia due to you on the above; accounts at the 
end of each year, you shall show in the aczounts. referred toi in 


e 
e 
` 
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paragraph 5 and you shall thereafter add interest thereon at the 


above rate. e 6 
e 


12. Itisagregd that, if, on the “expiry of the contract, anye. 
amount is found due to @you, the stanam pro perties shall be liable 


. for the same with interesis simjlarly @f any amoynt is found due. 


by yeu, your properties shall be liahle for the samp. ¢ 


18. Its'also agreed that executant "No. 1 shall mgke over 
to*you with a signed list all records relating to the stanam and the 
devasoms retaining with himsa copy thereof? ‘and that on the 
expiry of thé contract period you shafi deliver 8ver to execitant 
No .1 or to his successor * all records as per aforesaid list and also 
all such copies of récords relating to, and required for purposes of, 
suits, &c., as you tay have obtianed at your expense and obtain 
receipt therefor. 


14. It is further agreed that after the expiration of your 
contract period, each successor to the stanam of No. 1 shall meet 
all charges relating to any year out of the income of that year and 
shall not contract simplé debts or raise new kanoms on lands or 
assign away lands, and that should any such acts be done the same 
shall not ‘at all be binding on the stanam. 


‘15. Itis also agreed that this contract shall be in force only 
during your life-time and that your heirs shall have no power 
to settle the accounts up to such period. 


The first point for consideration is whether the transaction is 
a lease. The question is of course one of construction and the 
intention ofthe parties has to be ascertained, not from particular 
expressions to be found in the insteyment, ‘but from the provisions 
thereof asa whole. In Taylor v. Caldwell (82, L. J., Q. B., 164) it 
wat held that the transaction there was nota lease ough the 
parties had called it a letting and the money to be paid ‘ rent’— 


. both of which words, Blackburn J. observed, were inaccurately 


used. The circumstance, therefore, that Exhibit I itself refers to 
the arrangement as a ‘lease’ is by no means decisive of the 
matter. Such a description must be treated as erroneous if it 
appears beyond doubt from the rest of the document that the rela- 
tion created is not that of landlord and tenanj. On behalf of the 
appellant it was first urged that the instrument in question reserves 
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no rent and the transaction*cannot therezore be held to be a lease. 
Whether the reservation wf ‘rent is essential for ,a lease and if so 
ewhether the respondent ’seuzNertaking to sonduct Tikgelion arising’ 
with reference to stanam properties and todo other acts mentioned. 


Kongattt . 
Valia Nayar 
CA 
Subramanian 
Pattar. 


Subrahmania 


in the instrumen may or my not, be cbnsidered as coming within Hees 0.0.7. 


the words “ servițe or any other thing bf valu” in section 105 of- 


of the Transfer of Property Aot? which defines a lea pt immovea- 
ble property, it is unnecessary to consider, inasmuch as the other 
argument urged for the appellant and, founded on the provisions of 
the contract as tosprofits of he properties handed over to theres- 
pondent must be held to be well founde and clearly. fatal to the 
. construction that the instrament operates as a lease. Now, it is, 
unquestionable that for a lease it is essential not only that the 
alleged lessee is given a right to the exclusive possession of tfe 
land, but also that he is given a right to she profits thereof in his 
right as lessee, If authority were necessary for so plain a proposi- 


tion,.it is sufficient to refer to the’definitior in Bacon’s Abridgment _ 


of “a lease for years” which is stated to be “a contract between 
lessor and lessee, for the possession and profits to lands, &c., on the 


one side, and a recompense by rent, or otker consideration, on the. 


other.” (7th Edition, Volume IV, p. 682) and the same law is laid 
down in the section of the Transfer of Proverty Act already refer- 
red to and which speaks of a lease of imnoveable property as’ “a 
transfer of a tight to enjoy such property.” Of course a right to 
enjoy such property implies and includes a right ‘to take its rents 
and profits as lessee. It is true that Exhibit I entitles the*respon- 
dent to collect and receive all the profits,derivable from the proper- 
ties handed over to him. The profits, hovever, are tr8ated not as 
his but as belonging to the h&fer of the stanam; although it is 
provided that the respondent is to repay limself any sums he yay 
have to advance on behalf of the owner as stated in the instrument. 
Mere collection and receipt of the rents and profits in such circum- 
stances cannot, it is obvious, be held to be an enjoyment within the 
meaning of the authorities quoted above. The provisions of the 
instrament as to this essential matter being sufficient to shew that 
the contention that the transaction amounts io a lease is untenable, 
it is not necessary to gwell on the other provisions which were 
relied on as likewise pointing against that contention. 
è Ę 


+ e 


-Kongatti 
. Valia 3 ayar 


Brinar 
„Pattar, 


Subiahmênia 
Aiyar, 0.0.0. 
- 
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Nor is the alternative contention that the transaction is but a 
mortgage sustainable. È is true that the appellant’s properties, in 
the hands of the respondent, are male eexprossly liable for whate 
_ might be shewn to be dwe to him on account of advantes made by 
him on behalf of the appellant., That that however was not the 
main object of the pértie# is manifest from th proviston which 
expressly pyobibits the heirs of the responden from interfering 
with the possession and management should the respondent die 
before the expiry of eighteen L years during whick he was empower- 
ed to hold the same—a provision which will be repugnant andevoid 
if the transaction were a®mortgage and nothing more. On the 
contrary the main ¿object o ‘the transaction was to authorize the , 
respondent to take possession of the properties and manage them 
during, the specified period for the benefit of owner. Such being 
the chief intent of the parties the real question for decision is whe- 
ther the authority thus conferred is one which the appellant cannot 
revoke. In other words, is it an authority coupled with an interest ? 
In Carmichel’s Case (1896, 2 Ch. 643), which seems to be the 
latest case on the point, the Court of Appeal followed an observa- 


tion of Williams, J., in Clerk v. Laurie as to what is meant by an 


authority coupled with an interest being irrevocable. That obser- 
vation runs: “whatis meant by an authority coupled with an 
interest being irrevosable-is this—that where an agreement is en- 
tered into on a sufficient consideration whereby an authority is given 
for the purpose of securing some benefit to the donee of the autho- 
rity, such an authority is irrevocable” (2 H. & N., 196 and 200). 
The principle thus enunciated seems to be applicable here. In the 
first place ample consideration passed from the respondent for the 
agreement that he should have the {fossession and management for 
the: stated period; for he bound himself to pay from time to time 
out of his own funds moneys properly wanted for the purposes men- 


tioned in the instrument, viz., legal proceedings to be taken for the 


protection of the interests of the stanam, the discharge of debts 
binding on it, the maintenance of the persons enumerated in Exhi- 
bit I and other purposes within the contract, and in the next place 
the authority to hold’ possession and realise the rents and profits 
was undoubtedly in part intended to enable the respondent from 
time to time to reimburse himself all advances he may make in 
accordance with the provisions of the contract. Consequently the 


. e 
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power cannot but be taken’ to secure to she donee thereof a clear ee 
and tangible benefit. e * ; v 


: Subramanian 
The revocation of thf power on which the,suit altogether rests Pattar. 


being invalid, „the appeal fails and on ‘thet ground it is dismissed 9.4 shmania 
with costs: e 


i -e ; Iyer, 0. C. S. 
t ° e 
Moore, J Siren * . 
e ` e 
: ° 





IN THE BIER COURT OF J UDICATURE AT MADRAS, 
e Present —Mr, Justicg Boddin and Mr. Justico Moore. e 


Kotaiya and another ins aie Appellants *, (Defendants i 
i x 2 and 3) 
v. S oo 
Lakshmaiya and another Fea iak Respondent ate awd 2° 
= Ist Defendant), 


Practice—Appeal part-heard by the District Judge—Transfer to the Court of 
Subordinate Judge—Continuation of fhe hearing—S. 13, Civil Courts Act, (Madras)— , 
B. 25, Civil Procedure Oode. Kotaiya 


Ve 
Where an appeal part-heard by the District Jujga was transferred to the Sub- [ak¢hmaiya 
ordinate Judge and he continued the hearing and disposed of the appeal :— 


Held that the procbdure was irregular and that the appeal should be re-hoard. 
Second Appeal from the decree of the Sub-Judge’s Court of 
Kistna at Masulipatam in A. S. No. 275 of 1894 reversing the decree 
of the Court of the District Munsif of N. arasarapeta in O. 8. No. 640 
of 1892. 


-V. Krishnaswami Aiyar and P. Negabhushanam for appels 
lants. 


e 
R. Sriramulu Sastri for 1st respondents © 
The Court delivered the €8llowing 


JUDGMENT ;—It is clear that this case has been dealt waeh in 
a way which cannot be justified. The appeal was toa District Judge 
and after the appeal had been part-heard by him it was transferred 
to the Court of the Sub-Judge who continued the hearing and 
reversed the decree of the District Munsif. We must reverse the i 
decree of the Subordinate Judge and remand the appeal to the 
District Judge for hearing and disposal according to law. 

Costs will abide the event, 


i a et ee E 3 
2 9, A, 863 of 1898, 24th August 1899, ` 


Ve 


Raghavaiyan, 
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IN THE. HIGH COURT OF JUDICUATURE AT MADRAS. . 
Present :—Mr. Justice Subrahmapif, Aiyar and Mr. Justice | 


Moore. ° . . 
e 
Krishna Aiyan aes ... Appellant * Ist Defendant). 
a es 
g ° § U o e ; 
Raghavaiyap and Others, .». Respohdents"(Plaintif’s and 


Defendants 2nd and 3rd). 


e . 
Civil Procedure Code, S. 317—Execution purchaser—Purchage in stranger's name— 
Suit py a Coparcener of the execution purchaser. e < G 
- Under S. 317, C. P. C., it is mot competent to a person to maintain a suit against 
a certified purchaser on the groun@ that the purchase was made on his behalf or on 
“behalf of any otherpersen through whom he claims. But it is open to the coparcener 
of thtsgeal purchaser®(who does not claim through him) to prove that the purchase 
wade ingthe name of the certified purchaser was really made on bebalf of the family 
to which he belongs and maintain a suit for the recovery of what, on that footing, 
may belong to him. 
Bhod Singh Doodhooria v, Guneschunder Sen, 19 W. R., 856, Natesa v, Venkata- 


_ramaiyah, I.L. R., 6 M., 135 and Meenakshi Ammal v. Kalliana Ramaiyan, I. L. R, 


20 M., 849 followed. Ramakyrup v. Sridevi, I. L. R., 16 M. 290 referred to. 
Secofiid appeal from the decree of the District Court of Tanjore 
in ‘A. S., No. 819 of 1897 reversing the decree of the Court of the 
‘District Munsif of Mannargudy in O. S., No. 519 of 1896. 
The facts appear from the judgment of Subrahmania Atyar, J. 
P. R. Sundara Aiyar for appellant. | 
P. &. Sivaswami Aiyar for V. Krishnaswami Aiyar for Ist 


4 


“respondent. 
The Court delivered tko following 
e ry . 
JUDGMENTS :—Subrahmanig Aiyar, J.:—This is a suit by 
the 18+ respondent for the recovery of two houses said to 
hav® been owned by his deceased paternal grandfather Vengappier 


‘who, it is alleged, purchased them in an execution sale in- 


thë name of his sister’s son-the appellant (the Ist defendant). 
The appellant contended in the Lower Court that having 
“made the purchase with his own funds he was not a mere 
benamidar but the real owner.’ The District Judge finding the 1st 
respondent’s version to be true overruled the plea that the suit was. 


barred by S. 817 of the Code of Civil Procedyreand gave a decree ° 
NT 


x, x 
S e B An No. 780 of 1898, , 22nd March-1899, 
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to him. The vakil for the’appellant urged that the said section kritin 
did bar the suit. The argument is clearly untengble. There was , AGa 

eno suggestion or proof in thé Lower Courts that, the properties were Raghavaiyan. 
purchased ‘by Vengappier with his ownéself-acquired funds. and Subrainianta 
consequently the purchase rust. he prèsuped to have been made ^7% * 
with funds beloning to the jgnt famil of ‘which the 1st respond- ° 
ent is the surv? g member. "That Section 817 of *the Civil Pro- à 
cedure Code is inapplicable to suits like this follows from what. 
was laid down ut Bhod Singh Doodhgonia v. Gunesh Chunder Sen, 
19 W. R., 356, cifed for therespondent where the Judicial Com- 
mittee held that the provision of the ev in the Civil Procedure : 
Code of 1859 corresponding to S. 817 of the peesent Code did not ` 
prevent a person’ in a position analogous to that occupied }y the 
respondent from maintaining a suit in respact of property puschased ° 
benamee in an execution sale. Their Leardghips pointed out that 
benamee purchases at execution sales cannot be taken to affect the ° 
rights.of members of a joint Hindu family who by operation of law, 
and not by virtue of any private agreement or understanding, are 
entitled to treat as part of their common’ property an acquisition 
howsoever made by a member of the family if made by the use of 
the family funds. This principle was follawed in Natesa v. Venka- è 
taramayya, I. L. R., 6 M., 185 and Minakshi Ammal v. Kaliana 
Rama Aiyar, I. L. R.,20M., 349. Natesav. Venkataramayya cannot, 
as urged for the appellant, be said to rest on fraud committed by 
the 5th defendant there—the certified purchaser—as against the 
coparcener who was the plaintiff. For, the report of the case shows 
distinctly that no specific fraud on the part of such purchaser was 
even charged by the plaintiff. As to the dbservatiofs in Rama 
Kurup v. Sridevi, I. L. R., 16M., 290, wich reference to $. 817 of | 
the Civil Procedure Code on which much stress was laid on begalf 
„of the appellant, they seem to be not more than a semble. Be this, 
as it may, no reference is made in that case to the ruling of the 
Judicial Committee cited above or to Natesa v. Venkataramayya. And 
as intimated in Meenakshi Ammal v. Kalyana Rama Atyar, it cannot © 
be taken that in making those observations the learned judges. 
intended to dissent from ths view adopted in Natesa v. Venkatara- 
mayyan. No doubt as the policy of the Section in question is to 
strike at arguments e¢lating to benamee. purchases at execution 
sales, it is but right that a plaintiff who is an actual party to an. 
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ee agreement of that description or who Claims through one who was 
» a party thereto, ghould be disabled frém maintaining a sait against 
Roghavaiyan. the other party to the agreement or hif peivies. But it is not easye 
ap ei to see why the Ist resp§ndent who himself did not enter into any 
>" such agreement and yhe,"in sfrictn€ss, does ngt claim through 
Vengappier, should be hel to be precluded from fproving*the truth 
and recovering what belongs to Kim, as there i nothing whatever 
inthe language of S. 817, O. P. C., to compel one to arrive at such ` 
a conclusidn. . .* 


a e ` ; 
_ The secdnd appeal fails and must be dismissed with costs. ° 


e 
Moore, J.:— I concur. ® 
e 


` 


SN a : 
°. eIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i Present :—Mr. SeSubrahmania Aiyar, Officiating Chief Justice, 








B and Mr. Justico Moore. b 
: Appellants (Plain- 
Parameswaran Nambudripad and others. { ps y* ( 
Ld G 
e 
e . Ve : 
> ; 
A Respondents, (Defen- 
-, Ammunni Nair and others ... ies { dants.) 
e 
Construction of Document—Couuterpart—Copy—Unregistered counterpart, 
Parameswa- admissibility of. 
dripad In a suit to redeem certain lands from mortgage, a copy of the document from 
‘Avene the Registrar’s Office was tendered as secondary evidence of the deed of mortgage. 
Nair. Along with this another document was produced which was an exact copy of the 


mortgage document and the entries therein with this addition that the mortgagee 
° finally signed the document whch was designated a “ Maruppattam.”. This was 
written on a stamp paper éf the same value as the mortgage but was not registered, 
The Court of First Instance allowed the plfitiff to redeem the plaint lands on pay- 
ment of the amount mentioned in its decree. The Court of Appeal held that this 
lat ®r document was a counterpart which was primary evidence against the mortgages 
but that it was inadmissible for want of registration and dismissed the plaintifi’s suit.’ 
Held, that the suit was wrongly dismissed and that the plaintiff should have 
been allowed to redeem on proof that the lands were comprised in the mortgage, — 
<- Per Subrahmania Aiyar, J:—The document was not a counterpart, because not 
only the provisions of the mortgage deed but also the signatures of the mortgagor 
and other entries which would be altogether out of place in a counterpart had been 
transcribed into it. It was only a copy acknowledged to be correct by the mort- 
gages. Therefore secondary evidence was admissible: | 


# §,-A, 1818 of 1897 . : 16th August 1899, 
e 
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Per Moore, J :—The document was a counterpart aad was inadmissible as evidence Parameswa- 


of mortgage. „Bot it was admissible toshow under wat title the defendants entere 
on the lands. Since on the evidence of the document the defeffdant entered on the 
ands as mortgagee and there was RQ evidence of any subseqyent assertion of absolute 
title, the defendants could not claim: title to the propétties by adverse possession. 

Tho plaiftifis haying estgblishell their itle as fenis, might recover the lands 
subject, however, ol payment of tye sum of Roney admitted by them in their 
plaint to be due to the Yefendants. ee 2 z : 


SECOND APPEAL from the decree of the District Court of Sough 
Malabar in A. S. Nv. 32 of 1897 rbversing the decree of the Sub- 
ordinate Judge’s Court of Caficut in O. S; No. 25 of 1895. 


V. Bhashyam Aiyangar and P. R. Sundaga Aa for appel- 
e . ° $ $ 


lants. - e r. 


C. Sankaran Nayar sad T. M. Appu Nedungadi for réspon- 
dent. 
The Court delivered the following ‘ 


JUDGMENTS :—The Officiating Chief, Justice—The decision 
of the lower appellate Court rests entirely upon the view that Exhibit 
Bis a counterpart of the Original of Exhibis A which was executed by 
the mortgagor to the mortgagee. That document, however, is, in my 
opinion, not a counterpart but only a copy of the document of which 
it is said to be a counterpart. This view is. confirmed not only by 


the fact that the Exhibit in question is an exact transcript of the 


provisions of the document executed by the mortgagor but also by 
the entries which are to be found below that transcript and above 
the endorsement at the end of the docuntent to be noticgd later on. 
One part of these entries is “ Jgadmanabhan-Mudra.”. Witnesses, 
“ Signature Netiaparambil Nambiyathan Nambudri,” “ Signature 
Pattezhuth Ramen Nair,” “Signature Kongathil Raman Menof,” 
“ Signature Parakkat Krishnan Nair.” . These of course refer to the 
signatures of the mortgagor and the attesting witnesses in the other 
document. Now suppose for argument that a counterpart is framed. 
in the very unusual manner suggested for the respondents, i.e., a 
transcript of the provisions of the document of which it is intended 
to be a counterpart with a clause added to the effect that the party 
signing thereunder ggees to bind himself by the terms and condi- 
tions recited in the transcript. Even in a document so framed, 2 


a Tan Nambu- 


arpa 


Aimon 
Nair., 
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Parameswa- reproduction of that part of the other document containing the 
dripad Signatures of the executant and the Witnesses would be quite 
ve | meaningless. Another of the entries referred to consists of the, 
Nair. words. “ Achati No. Bot 1040.” These words also*have been ` 

Sibranania copied from the other document. The corresponding eytry in the 

agar C.J. latter was clearly meant W indicato that the To was the 
-° mortgagor s fiéth transaction 1 in that partitular fedr Surely one 

may ask what possible ‘use there could be in repeating such / 
an entry in a counterpart. The third and last putry to be noticed 
consists of the words “ True copy—Marupattam.” These words 
read together with the endorsment, referred to before, seem to 
show beyond doubt that thé document is what I take it to be. For 
unlikg e the othe tyo entries fhis one has not been copied into Exhi- 

e bet B from the other document, but is a fresh entry purposely 
made with thé unquestionable object of showing that it is not an 
original document by way of a counterpart but a copy only, 

è acknowledged to be correct by the party who was to have posses- 
‘sion of thé original; such acknowledgment being shown by the endors- 
ment which runs thus: “4, Blahayit Thachunni Nayar styled Raman 

, Kandunni Ravi, signed this marupatiam on the 26th Kumbham 

-, 1040.” “Signature Sri Raman.” That the term “ marupattam ” 

s in such a context means not a counterpart but a copy of the docu- 

ment executed to another to be retained by the party executing it 

appears from the Appendix I to Wigram’s Malabar Law, cited for. 
the appellant where the term in question is paraphrased as an 

unsigned copy retained by a jenmi. To say that the said endorse- * 

ment by itself evidences an agreement to be bound by the terms and 

conditions recited in the body of the document, would be plainly to 
substitute for what is in the docunfemt something absolutely differ- 

ent from it. The circumstance which was strongly urged in sup-" 
port of the view that the document is a counterpart, is that it is 
engrossed on a stamp of the value of Rs. 25. But under the law 
then in force a stamp of that value’was not required for a coun- 
terpart, such as this is contended to be. That circumstance is, 
therefore, inconclusive, even if it be one which a court is at liberty 

to take into consideration when the language of the document is 
unambiguous and clear as I think itis here. No doubt, the docu- 

‘ ment in question was left with the mortgager jn order that it may 
be used by him as eyidence, if necessary, and it is in effect capable, 


PART IX, | THE: MADRAS LAW, JOURNAL RERORIS. 803: 

of serving some of the purposes: of a counterpart. But-that is no ree 

reason for holding that it 4s a counterpart? ‘ “puanesd 
® 


e As the, result of the dopblusions ; now arrived at, it is necessary Agena 


to require the present District Judge to shbmit a finding upon the: . =" 
8rd issue tpon tho evidencd on ypcord.. “Te the finding is to any a 
extent in toros ÈE the defendants the District Judge should gtate A 
distinctly, how the Subordinate Tudgo’s decree shouldgbe varied in i 


respect of the description of the property to be redeemed. s 


_ Moore, J. THe District, J udgethas, i is my opinion, rightly.] held 
that Exhibit B is a Fodniiterparh of Exhibit. The ori iginal mortgage 
document Exhibit A is signed by the mo&gagor alone ; the mortgagee 
has not joined in the execution of te document «in any + ie or 
signed it in signification that he agrees to tis terms and% ° 
possession of the property under its provisions. Exhibit A‘is on a 
stamped paper of the value of Rs. 25. AM the same time that 


Exhibit A, was executed, Exhibit B was drawn up’ and it also is on A 
a stamped paper of the value of Rs, 25. The whole contents of uy 
Exhibit A have been copied out in Exhib* B including the names ° 

pf the mortgagor and the witnesses. Abcve the signathre of the : 
mortgagor the words “ True copy, Marupattam ” are to be found and pa 
underneath the names of the witnesses to Exhibit A as copied : r 


from that document is found the following entry “I Blahayil 
Thachunni Nayar styled Raman Kondunni Ravi signed this Maru- 
pattam on- the 26th Kumbham 1040” (če. 17th March 1865). 
Then: follows the signature of the mortgagee. The mortgagor has 
not signed Exhibit B. Itis now urged that Exhibit B is not a 
counterpart of Exhibit A but merely a sopy of that document. : 
I cannot accept that. view. WẸæhibit A may be looked on as both 
a lease and a mortgage and I believe it is very common in Malabar 
in drawing up the counterpart of such a document to copy out*the 
terms of the original document and then ener certain words to show 
that the second document is a Marwpattam or counterpart of the 
lease drawn up in the first document and that the lessee who signs 
his name to it and not to the original document agrees to hold 
under the terms there set forth. In such cases it is clear, however, 
that the second document is something more than a copy of the 
first document. In,a¢imilar manner on the Hast Coast it is common 
to find a patta drawn up and signed by the landlord alone while 
i e F 


Ld 
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Paramas- the muchilika consists ofa copy of the'patta with an endorsement 

“pudhipad signed by the tenant stating that he agrees to the terms set forth 
Ammanni I the patta. ' fi would in such acaso clearly be incorrecte 

Nair. to say that the muchiika is nothiig more than ù copy of 

Moore, J. the patia. If Exhibit F js nothing pore than a copy of Exhibit 

Te A why is it described g as a “ marupattam if The Pleader 
e for the appellant seemed to contend that the Word marupattam 
meant “copy.” This is of course a mistake. In Gundert’s : 

Malayalam, Dictionary M arupatjam i is defined ag a counterpart of 

a lease or deed executed by a’ tenant promising a certain rent.’ 

The word is, one in every aay use in Malabar and there can be no 

doubt as to -its meaning. * It is difficult to understand why if 

‘Exhibit B was Merely a copy it should: have been drawn up on a 

°.  séamped paper of the value of Rs. 25. It is no doubt the case that 

in Exhibit B there is no endorsement by the mortgagee stating in 

= ` distinct terms that he agrees to hold the land under the provisions 

e of Exhibit A as'there set forth, but‘ consider that the entry that 

is to be found there in which the mortgagee states that he has on 

the date of execution signed “ this marupattam,” i.e., this counter- 

part of the lease or mortgage above recited, must be held to 

-, amount to such an agreement. The document was, it must be 

. ` remembered, executed 33 years ago when people in Malabar were 


not as careful as to the terms in which documents like these were 
drawn up as they are now. 


Tt does not, however, follow that because it is found that Exhibit 

B is a decument the registration of which was ‘compulsory under 
Section 13, Act XVI of 1864 the Suit of the plaintiffs should be dis- 
missed. Te plaintiffs sued on title as well as on their alleged 
mortgage and the Subordinate Judge has found that they have a 
Jeng title to the land in dispute. The defendants also set up jenm 
title but the Subordinate Judge decided that they had completely 
failed to prove such title. The defendants are in possession and their 
plea that they hold a jenm title has been decided against them. 
‘On what right then are they holding? The Subordinate Judge has 
heid, and I have no doubt, rightly that their late karnavan 
Thachunni Nayar duly signed the endorsement on Exhibit B to 
which I have already referred. That document cannot be received 
. -  imevidence as against the defendants to pròve the mortgage sued 
on but it can be admitted to show the manner in which their late 


e š j » 
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karnavan came into possession and the nature of the right that 
he then sqt up to the land. . That right i is clear from the docu- 
ement, was not an absolute ar jenm right, but ‘a “right to hold as 
mortgagee and lessee. I “tannot find phat “here is any clear 
evidence iy the case to show ghat the deferdants set up a jenm title 
to the land a9 fhe institution of this suit. They brought 
forward Exhibit (X to XXITT Rated as it would appear from 1806 to 
‘1858, to Show “ dealings with, the plaint‘lands” by thèm and their 
predecessors, but the Subordinate Judge has found that “ sitch 


dealings” are in, no way ingonsistént* wita the case of the plaintiffs - 


as it is admitted “that the defendants have béen in "possession in 
some capacity for a lengthened period®and as they have in none of 
these documents set up a jenm title. ’Ths defendants having beef 
shown to have been in possession in 1865 undtr the plea of &% right 
as mortgagees and it not having been proved that they Have put 
forward a plea of jenm title adverse to the plafntiff for a period, of 12 


years prior to the institution ef this suit the plaintiffs are entitled. 


to recover. The mortgage cannot be proved against the defen- 
dants by Exhibit B but as the plaintiffs ia their plaint admit that 
they are bound to pay the amount set forth in Exhibit ‘A a decree 
can be passed accordingly on the strength of that admission. I 
accordingly agree to the judgment and decree proposed by my 
learned colleague, although for different reasons. 


The finding called for should be submitted within one month 
- from the date of the receipt of this order. j 


Seven days will. be allowed for fling objections “after the 
finding has been posted up in this cour’. 


7 
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. IN THE HİGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Moore an Justice Michell. 


e 
‘Mallarkandi Imbi Ghetti.. .. Appellant * (17th ee 
, oe l 
l PE 2 . 
-Narayana Menon and otifers wf Bnri o (Plaintiffs and 
e’ oʻ other defendants). 


* -Malabar Law—Kenom-—Wasto—Mgrleitnre—Repaymeny of Kanom amount. 


According to the custom $rovailing in Melabar, wilfuljand extensive ‘evaste 


Imbi Chetti committed by a Tonomäeri is a sufficient ground for the forfeiture of the kanom. 


Va 


Narayana 
Monon. 


Where a Kanom i is so forfeiteon the ground of waste, tho Kanomdar does not 
lose his right to recover the kanom amount or any renewal fees that he might have 
‘paid he owner of the lend. Raman Nayar v, Kandapwni Nayar, 1 M. H. O. R., 445 
and Mayavanjari Chumaren v, Nimini Maywran, 2 M.H. ©. R., 109 referred to. 

Second Appeal fsom the decree of the District Court of South 
Malabar in A. S. No, 112 of 1897 pyesented against the decree of 


the Court of the Additional District Munsif of Calicut in O. 8. - 


No. 948 of 1895. : , 
This was a suit for the recovery of certain lands with damages. 


The 2nd plaintiff is the jenmi and the Ist plaintiff a melcharth- 
" holder of the suit lands. The 2nd plaintiff had originally mortgaged 


these lands to one Ittukutti Amma for a sum of Rs 550-4. Subse- 
quently under an agreement with the 2nd plaintiff to take the 
lands on kanom,» the 1st defendant in conjunction with the 2nd 
plaintiff brought a suit for'redemption against the said Ittukutti 
Amma which ended by the 1st defendant, paymg ‘her the kanom 
amount mings the amount éf rent due from her and himself stepping 
into possession of the: properties as ggnomdar. The 17th defendant 
purchased the right title and interest of the 1st defendant in exe- 
cutfn of a decree against him and the other defendants in the 
case were in possession of the lands as his tenants. The plaintifis 
based their suit on the ground that the defendants had committed 


e extensive waste by digging clay from the lands and selling them to — 
* a tile manufacturing company at great profit and claimed damages 


to the extent of Rs. 473-10. The Court.of first instance considered 
that the waste was not such as to cause a forfeiture of the kanom 
and dismissed the plaintifs suit. On appeal, fhe District Judge 


* 9. A. 576 of 1898. 0 14th Angust 1899; 
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held that the waste committed was very .serious, that thereby the 


kanomdar, forfeited his right to hold tĦe lands, and decreed the 
eplaintiff’s suit. He also degreéd damages to the $xtent of Rs. 500 
according to the finding of ‘a Commissioner appointed for the pur- 
pose ; but,allowed a sum of Rs. 180 to sha defendants, on grounds 
not cleasly ara in his judgmeht. Frote that ‘decision. me 17th 
defendant preférfed this secontl,appeal. 


C. Krishnan for appellant. i 


P. R. Sundtaa Aiyar and Q y. Ananthakrishna ane for 
15th respondent.” _ ° “ ` ° 
T, M. Appu Ñedungadi for 14th respondent. sf 


K. V. Karunakara Menon for 17th and . 2 to 6 and 8 to 18 
respondents. r S 


The Court delivered the following e l 


JUDGMENT :—The 17tk defendant appeals, the main gr Jii 
put forward being that it has-not been proved that any waste has 
been committed on the lands sued for, tbat even if there. has been 
some waste it was not such as to justify a forfeiture of *the appel- 

Jant’s right to hold-the lands and further that granting for-the-sake 
of argument that-there has been extensive waste yet that it has not 
-been proved that any portion of that waste has been committed by 
the: appellant and that he cannot be held to be responsible for 
waste committed by other persons. It is urged that there is no 
clear and distinct finding by the District-Judge that thg present 
appellant has committed waste. We observe that the District 
_ Judge has found (paragraph 3 of his Judgment) that he appellant 
has committed waste but it ə pleaded that in this finding. he has 
joined the 8th defendant withthe 17th, that he has made no ‘attempt 
„tò show-to what extent each of these defendants is responsibl and 


Mallarkandi 
ImbiChetti 
v. 
Narayana 
-Menon 


-that: he has given a-decree for damages against both of them jointly. . 


This, it is pleaded, was ixregular. This is a point that was not raised 
-before the District Judge. ` In the memorandum of ebjections put, 
in by the 17th defendant to the District Judge-against the finding 
of the District, Munsif.on remand as regards waste, the question 
-was not mooted. -All that was pleaded was that the District Munsif 
hadierređi in holdiwg. bhat waste had been committed. -The appellant 
never advanced the pleathat.although. others anight-have committed 


Mallarkandi 
pape Chetti 


ara cate 
Menon 
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waste, he had not done so and that he él not be held responsible 
for the acts of others. e 


(d 
It was proved by evidence that hag bgen accepted in the Lowere. 


‘Courts that the first? defepdant whtse rights the 17th defendant has 
purchased, the 3rd deféndant his prother-in-law; and the 8th 
defendant who, it appeifrss held Mader the se Boe and had 
arratiged to share his rights as to ilfese lands wyfl*the 17th defen- 
dant, had cofnmitted extensive waste and it would appear as far as 
wé can judge from the record that the 17th defendant made com- 
mon „cause with these degendants befoge the lower appellate Gourt 
and, never put forward theglea that although they might have com- 
mitted waste he had not dox® so and that he could not be held to be 
here jections not raised in the lower Court. 

It is next urged that even if it be found that extensive waste 
was committed it should not be held that the appellant has on that 
account forfeited his right to continue to hold the lands. There 
does not seem to have been any serious contention as to this before 
the lower Courts. On tHe contrary it would appear to have-been 


in mg repent ltable on account of their acts. We cannot consider g 


taken for granted that according to the custom prevailing in Mala- 


bar if wilful and extensive waste was proved forfeiture would follow. 
Therearenot, asfaras-we can find, any reported decisions on this point, 
In Mr. Wigram’s book on Malabar Law, p. 118, he observes that in 
various cases wilful waste has been held sufficient to work forfeiture 
of a kanomdar’s right to continue to hold the land and he quotes two 
decisions*of Mr. Justice Holloway passed by him when-in Malabar 
to that effect. For the appellant no cases reported or otherwise 
have been cłtedin support of the contention now raised. ‘We do 
not congider that we should be justified under these circumstances 


in interfering witl? the finding of the lower appellate Court on: this .. 


question. Itis finally urged that the appellant was entitled to a 


‘ refund Rs. 550-4-0 being the amourt of the Kanam held by Kutti 


Amma whose claims, it is admitted, were paid in full by the 1st defen- 
sdant whose rights the appellant has purchased, that the amount of 
damages awarded is excessive, that the respondents are not entitled 
to recover on that account any sum above Rs. 473-10-0 as claimed 
by them in their plaint and that the appellant should also be paid 
the amount (Rs. 170) given by the 1st defend&n to the 2nd plain-- 
tiff as renewal fees.- We do not understand why the plaintiffs-have 


e 
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not been called on by the lower appellas Court to refund to the 
appellant she amount of the kanom paid off by that defendant. It 
*cannot be held that he has im consequenc2 of the waste committed 
on the property forfeited the right to thisgrefund. A reference to 
Raman Nayar v. Kandapuni Wayar, 1M HRC. R., 445 and Mayavan- 
jari Chumaren v. Wimint M ayu an, 2 M. Ẹ C.R., 109 shows that even 
in the cases reporķd thete wheresthe kanamdars had denied the title 
of their landlords and had ineconsequence lost their right to hold 
for 12 years it wasmot held that they had forfeited the amount of 
ther kanoms, ‘The lst defendant having*paid, off the amounts of a 
kanom due to Ittukutti Amma would hata been entitled to a refand 
of that sum and the appellant who has purchased all his rights must 
accordingly be held to have a claim to Whatever sym' was due tg,Tttu- 
kutti Amma when her kanom was paid off. We do not consider thet 
the District Judge wasjustifiedin awarding to,the plaintiffs a greater 
sum on account of damages than that which-they claimed and we 
shall accordingly reduce the’ sum awarded under. this head to 
Rs. 478-10. We are not able to ascertaia clearly if the Appellate 
Judge has decided that the appellantis chtitled to a refund of the 
amount paid by the 1st defendant to the 2nd plaintiff as:renewal fees, 
He has allowed him a sum of Rs, 180 in his decree, but has not 
stated on what account this am ount is awarded. Weare clearly of 
opinion that as it has been proved that a fresh kanom has not been 
granted by the 2nd plaintiff to the Ist defendant as promised by 
him he is bound to refund the renewal fes received by him. In 
the plaint it is admitted that the 2nd‘ pleintiff received from the 
1st defendant Rs. 240 on account of the expense of the demise. 
Whether this was all paid on account of renewal fees*is not clear. 
When examined as a witne@f-before the District Munsif (Vide. 
paragraph 21 of his judgment) the 2nd plaintiff stated thgt he 
received Rs. 173 from the Ist defendant as renewal fees. All that 
the appellant however claims in his appeal petition is Rs. 170 and 
this sum will, therefore, be awarded to him. There appears to be 
some doubt as to the amount that the appellant is entitled tod 
receive on account of Ittukutti Amma’s kanom. The original sum 
seems to have been Rs, 550-4-0, but it-s urged on behalf of the 
'* respondents that a considerable portion ofthis amount was absorbed 
on account of unpaidrent’and that what -s now due is far less than 
Rs, 550-4-0. There is no finding by the District Judge as to the 
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eee amount still due on account of this Kanam and, we must accordingly. 
es call on him to return a finding on the following issue gn the evi- 
dence on record.” o ° 
To what amount is tee. appelfant (17th defendant) "entitled on 
account of Ittukutti Anfead’ s kanom@ The finding is o be sub- 
° mitted within one month from the date of the rockipt of this order 
and seven daye will be allowed forsfiling objoctiogs & after the finding 
has been posted up in ‘this aut: . 


Narayana 
-Menon 


e e i . 
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IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 
Prosent : :—MreJustice Boddam and Mr. Justice Michell. 


@ulasamma eo... is . Appellants * (lst Defe endant) 
ORS a v. 
Venkatasami =... es T EN (Plaintif). 


Pieva Hindu law—Widow’s maintenance—Personal | undertaking to pay by one member of 


bd the joint family—subsequent partition—claim by the person to be exonerated from his 
Venkatasami undertaking. 


e Where a member of an wndivided family to which property had passed by 
$ survivorship“ on the death of a member of the family, personally undertook to pay 

the maintenance of the widow of the deceased, he cannot be exonerated from his 
bs liability to pay any part of the maintenance by reason of a subsequent partition 


a among the different members of the family. The proper course is to make ġho widow 
entitled to maintenance’a party to the partition suit and to make a provision for her 
' in the course of that suit. 
Second appéal from the decreé of the District Court of Bellary, 
in A. S. No. 202 of 1897 ainne the decree of the Court of the 
District Munsif of Gooty i in. 5. No. 258 of 1897. 


A widôw brought a suit for maintenance against the two 
surviving members of her husband’3%family to whom the property 
had lapsed by survivorship. The suit was compromised by the 
undertaking of the senior member to pay her maintenance. Then 
the junior member brought a suit for partition ‘and obtained a 
decree. For three years after the date of this partition the senior ` 

‘member paid the widow her maintenance. He now brought this 
- _ guit to have'the compromise decree set aside, to declare that he was ' 
liable to pay only half the amount settled and to recover from the 
junior member half the amount paid by him for the three years ° 
before the date of suit. The Court of First Isstence and the Court 


-* 8, A, 570 of 1898, lith August 1899, 
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of Appeal set aside the compromise decrse and - declared that the Tholessrama 


plaintiff was bound to pay only ‘half the amount. Henge this appeal Waki sani: 
eby the widow. e 8 


0. Sahkaran Nayar and Mf. A, Pogthasarathy Aiyangar for 
3 ; 


appellant,e í è E `. 

T. Vi Seshagiri Aiie for sospondot. ` l . 

The-Court achvored the following * - a 

. JUDGMENT? y—We think the doorse of the lower Court i is 
wrong and should be set @sidoa, “The fuit yas brought by the 
plaintiff to set aside a Razinama docres whereby the plaintiff had 
become personally liable to pay maintenance tw the Ist defendant, 
his brother’s widow for her life. i > 

Pig 


Since the decree a partition suit had been brought by the ond 
defendant, his nephew, against the plaint ff gnd the property had 
been divided. It appears that in that suit the 1st defendant was | ° 
not made a party and nothing s was said abcut the plaintiff’s liability 
under the Razinama decree to pay her maintenance. For 3 years 


after the decree in the partition suit the plaintiff had continued to . 
pay maintenance tô the 1st defendant under the Razinama dectee, 
but he now snes to set aside that decree and to have a declaration s 


that he is no longer liable under it to pay maintenance to Ist 
defendant and to recover from the 2nd Cefendant the amount of 
maintenance he has paid to 1st defendant cince the partition suit. 


Both courts varied the Razinama decree by making the 
plaintiff only liable to pay half the amount of the maintenance and 
dismissed the plaintiff's claims ‘against tae 2nd defendant. The ° 
2nd defendant is not made a gwrty to the appeal. It is, however, 
contended by the 1st defendant, the appellant, that this décree is 
wrong, that the Razinama decree shpuld not be set aside merely 
because of what océurred between the plaintiff and the 2nd defen- 
dant in the partition suit. It is not suggested that there was any. 

fraud, mistake or coercion in obtaining the Razinama decree and if , 
any change should have been made in her maintenance it ought to * 
have been made i in the partition suit to whi2 2h she should have been 
a party. 

Without laying down any general rule with respect to decrees 
for maintenance whether Razinamas or thcse of the court, we are 

: -'e G 
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Hholagemrns of opinion that the circumstances of tħis case are not such as to 
Vokatasami, entitle the plaintiff to-have the Razingma decree set aside in whole 
or in part. 0 © 


. . We must, therefore, sallow this appeal and reverse the decree 
in the Court below afi dismiss the Plaintiff's suit with costs 


° throughout. 3 å . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justige Boddam agd Mr. J ihtico O'Farrell, 





Ashtamurti Nambudri and Stpers ... Appellants * (Plaintiffs), 


.. . è 7 e wv 


° Rgmað Menon and others >... Respondents (Defendants). . 
Ashtamufti . 
Nambudri ` Practice—Devasom—Uralars—Parties to Suit —Non-joinder. 

s 


v. ; 
2 Raman A suit by a Uralan of a Devasom without making the other Uralars parties is 
eMenon, bad for non-joinder of necessary parties and sfould be dismissed. 


A Uralan who wishes to bring a suit should invite the other uralars to join him 
e as plaintiffs in the suit and if they refuse to do so, should then join them as defend- 
. anta, ° 
* Second Appeal from the decree of the Subordinate J digo s 
° Court of South Malabar, Palghat, in A. S. No. 389 of 1897, affirming 
the decree of the District Munsif of Nedunganad, in O. 8. No. 285 
of 1896. 


0. Sankaran Nair and T. M. Appu Nedungadi for appellants. 
P. R. Sundara Aiyar for 2nd and 4th respondents. 
The Court delivered the following 


JUDGMENT :—The ownership of the property of a devasom 
is vested in the Uralars all of whom should sue jointly. Where, 
however, some of them decline to -join as plaintiffs they may be 
mad defendants, but in every case they should all be invited to join 
as plaintiffs, and if a suit is brought by some Uralars without joining 
the others as plaintiffs or inviting them to join as plaintiffs the suit 
is bad for non-~joinder (See Parameswaran v. Shangaran, I.L.R., 14 

°M., 489). That is the present case which was, therefore, properly 
: dismissed, The second point was never raised in the Courts below. 


The second appeal is dismissed, the memorandum of objections 


is also dismissed. s. were 


* S. A. 1142 of 1898. 4th September 1899, 


° K ; 3 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS. Musalareddi 
Y. 


» $ e 
Present :—Mr. S. Subraħmania Aiyar, Officiating Chief J ustice, Bamayya. 
*and Mr. Justice Michell. ° i 


(S e 


Musalareddi and another... vA ... Appellants. è 
À ` a! a Upana 
. e a + . e 
Ramayya and dthigrs ° vane as ... Respondents. ° 
e z 7 e 


e 
Civil Procedure Code, Ss. 365 afid 366—Death çf ‘appellant—Two out of four 
representatives substétyted for appellant— The otker two made respondents after 
timg—Abatement—Ljmitation ActyArt. 175 £—Hindu Law—Mortgage by widow— 
Suit after her death—Money advanced to discharg>" priof debt of widow—Binding 
character of debt—Inquiries. e R . ° 


All the legal representatives of a deceaseg appellant Should, if possible, join in 
the application to the court to be made parties in place of the deceased. Bus if, by 
yeason of the ignorance of the existence of other representativos or of the unwilling: e 
ness of some of them to join in the application or ot the bona fide belief, on the part 
of some, of exclusive title, or for any other like caus tifey are not able to join, those 
who agree may apply, within the peripd limited by Art. 176 A of the Limitation Act, ° 
to be made parties so as to save the proceedings frot abatement under S. 866, C.P.C- 7 


Bhikaji Ramachendra v. Purshotam, I. L. R., 10 E, 220 and Ghamandi Lal v. Amir 
Begam, I. L. R., 16 A., 211 considered. 5 

In a suit brought ‘after the death of a widow For the recovery of money due 
upon a mortgage executed by her for the purpose œ discharging a debt created by ° 
herself :— - r ° 


Held that the lender was bound to make some inquiries as to the origin and 
character of the debtfor the discharge of which he was advancing money and that if 
such inquiries would have shown that there was no debt or at all events no such debt 
as would bind a reversioner, the creditor could not recover the money from th 

e . 
persons on whom the property has devolved. 


Second appeal from the decree 8f the Subordinate Judges e 
Court of Kistna in A. S. No. 472 of 1896 roversing thé decree of the 
District Munsif’s Court of Bapatla in C. S. No. 47 of 1896. 


The facts appear from the judgment of the Court. 


T. Rama Rao for appellants. 
K. Narayana Rao for 2nd, 8rd and 8th respondents. 
The Court delivered the following 


JUDGMENT :—The first contention raised on behalf of the 
appellants (plaintiffs) before us is that, as the appellant in the 
pan _@ °? = os 








Caaan SSS nn ee 
# S, Ae 1275 of 1898, 12th September 1899, : 
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‘Muselareddi appeal to the Lower Appellate Court, Seshamma (2nd defendant) 


Vv. 
Rainéyya: 


died during the pendenc¥ of that appeal, and the two persons who 
applied within thè time limited by Artel A, Schedule II, Act XVe 


` of 1877, for applications ‘under SSction§ 365 and 582 of the Civil 


Procedure Code, to be fade appellanjs in her place as, her legal 
representatives, admitted ip theit applications thef thereewere two 
othet sapindas, of her deceased daughter’ s gon (the last male holder) 
of equal deghee with therhselves, but did not within thé time so 
linfited apply to have those two other sapindas njade co-respondents 
(the latter not kaving joined with the appellantg in their applica- 
tion, to be mado appellanės), the appeal to that Court therefore 
abated, and’ that. Qourt ought to have accordingly dismissed it.. 
The facts are these ~The appeal to the Lower Appellate Court was 
prpsented by Seshantma on 9th J uly 1896. On some day in July | 
1896 not specified she died. On 14th September 1896 the persons 
who are 2nd and 3rd respondents in this second appeal applied to 
be entered on the record, in place of the deceased appellant and 
their application was granted. ln this application they stated that 
there were two other sapindas of equal degree with themselves to 
the late Sivaramiah, the deceased husband of elakshmidevi, the 
deceased daughter of Seshamma, but that these two other sapindas 
hail not joined them in making the application, “having all along 
colluded with persons who set up a forged will and false adoption 
against the title of the late Seshamma and having been ordered to 
be prosecuted fdr offences committed by them in the litigation 
against Seshamma.” Nothing further appears to have been done 
till 8rd December, 1897, when the plaintiffs, as respondents before 
the Lower Appellate Court, ‘presented a petition, praying that the 
appeal might be dismissed as havitg abated by reason that the | 
substituted appellants (in that Court), though admitting that there 
were*two other legal representatives of Seshamma besides them- 
selves, had not joined them as parties to the appeal. On 4th 
December 1897 the substituted appellants presented another appli- 
cation to the Lower Appellate Court iù which, after referring to 
their former application, they stated that on the authority of 
Bhikaji Ramchendra v. Purshotam, I. L. R., 10 B., 220, they did 
not consider it necessary to apply to have the said. other two sapindas 
made parties to the appeal, but that if the @ectsion in Ghamandi 
Lal y. Amir Begam, T. L. R., 16 A., 211, was considered to bea 
. e i 


e 
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correct exposition of the law, they prayed that the two other persons 
mentioned in their formgr petition might be made parties; that 
etheir omission to make thiserequest did not arise fiom any negli- 
gence on their part, but from a Sona fide pelief that the representa- 
tion by them was sufficient and that ag ¥he point did not appear 
to have been authoritatively settled by any decision besides the two 
mentioned, the Way, was excusable under Section 5, of the Limita- 
tion Act.” The Subordinate Judge was oz „Opinion that with rétor- 
ence to the terms pf Section 366 of. the Civil Procedure Code “an 
application by ons or some ¢f several “repfesentatives , of a ‘deceased 
plaintiff or appellant if made within ¢ke prescribed, period -was 
sufficient to prevent an order of abatemott beige made ‘ander that 
Section, and that ke ought to follow the. Bombay’ devision rather 
_ than the Allahabad ‘decision. ‘He, therefore, refused to pass an 
order of abatement; but’ being of opinion that all the representa- 
tives must be brought on the record, he directed under Section 32, 
Civil Procedure Code, that the two legal representatives of the 
deceased who had not been brought on tke record should be made 
co-respondenis. è z 


Though in Art. 173 -A, Schedule II of the Limitation Ant, ‘the 
application is expressed to be an application under Section 365 of 
the Code, and Section 366 is not mentioned, yet for the purposé of 
considering the question of abatement the two Sections 365 and 366 
must, we think, be read together. In the Allahabad decision above 
referrod to, no reference is made to Section 363. It is Section 366 
which -contains the provision ‘as to abasement, and that section 
provides that “if within the time limita] by law no such application 

_ be made to the ‘Court by any person claiming to be thé legal repre- 
sentative of the deceased pRintiff, the Court may pass az ‘order 
that the suit shall abate”. The Bombay High Court in the,case 
above referred to construed the words “ any person claiming to be 
the legal representative” in Sectidh 366 as meaning any person 
claiming to be the, or (where ‘thére is mors than one) a, legal repre- 


the judgment in the Allahabad case above cited. In the-Allahabad 
ease the learned-Judges held that when an appellant dies during 
the pendency of the appeal, leaving more zhan- one legal represon- 
tative, all the représefitatives or all those-who are willing -to join in 
the application must apply to be made appellants in place-of the 


ameti 


BRamayya. 


sentative of the deceased. The Bombay case is not referred ito inè 
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Musalareddi deceased appellant within the limitation period, otherwise the appli- 


cation is barred and the &ppeal abates, They were of opinion that _ 
the application b&ing to carry on the appgal, the appeal could only, 
be carried on by thse who represented the deceased eappellant’s 
interest in its entirety, agd that an application for bringing on the 
record a person or perschs who represented’ only & share or shares 
in, but not the entirety of, such ing¢test was thergfere not an appli- 
catfon withif the meaning of Section 365 of the Civil Procedure 
Céde. If an application is made to bring on the record only one 
or some of two or more heirs bf the degeased apbellant then thopgh 
he or they might be capable of representing their respective shares 
in the. estate of the-deceasel, they would not, it was considered, 
tepresent the interest of the tleceased, in whose place they sought 
tabe substituted in the appeal. “In Section 365”, the Court said ` 
in their judgment “the words ‘the legal representative,’ must, , 
when there are more than one legal representative, be read in the 


~ plural.” . ° 


It does not appear that in that case the two co-heirs of the 
deceased appellant who“did not join with the. heir who made the 
application under Section 865 were unwilling to join with him in 
that application, and therefore that case differed, in that respect, from 
thb present case. It is true, however, that the Court went on to say in 
their judgment: “ It might be that one only of the legal represen- 
tatives of a deceased appellant was willing to carry on the appeal. . 
In that case thaf legal representative should make the other legal 
representatives parties to the appeal as respondents, if they refused 
to join as appellants, so tha the Court might have before it all the 
persons whdse interests might be affected by the decree in appeal. 
The legal representatives of the dec&a@seéd appellant not having been 
brought upon the record in the Court below. within time, or at all, 
the appeal “below abated, and’an order to that effect should have | 
been made.” These observations were therefore obiter, and we 
cannot take this as amounting to a decision that in such a case as 

“the supposed case there referred to, which is such a case as the 
present; if the recusant legal representatives are not brought on 
the record as respondents within the period limited fo? an appli- 
cation under Section 865, or at all, the application is no application 

. within the meaning of the section or Ís barred and the appeal 
abates. 
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We so far agree with the learned Judges in the Allahahad 
case that ave think, when,thtre are more than one legal represen- 
*tative of a deceased appedlant, all those representatives must, so far 
as it is possible for this to be done, joingin the eppen non under 
Section 865 and that the werds “ legal tépresentative ” in Section 
365 (and similarly the Words “ any pergr ” and “ the legal repre- 
sentative ” in SBodjon 366) strictly constrred, must, én such a ‘case, 
be read in the plural and as including all ghe legal representatfres. 
But if their observgtions above quoted can be taken to, mean that, 
in the opinion of #he learned’ Judges, if, if such a casp, one or some 
of the representatives refuse to join in ¢he application, then unless 
the recusant representative or representativég be joined by the 
Court, or application to join them be*made, within*the time limited 
for an application under Section 365 the application whith has 
been made is no sufficient application withix the meaning of Sections 
365 and 866 or is barred and the appeal ebates, we are unable to 


concur in that view. It is clear that there may be cases in which ` 


where there are more than one representative Sections 365 and 866 
cannot, assuming that the words “ legal répresentative” must then 
be read in the plugal and so as to include all the representatives, be 
strictly complied with, that is to say all the representatives cannot 
be joined as applicants in the application. One of such cases wad 
be that in which the representative or representatives applying 
within time is not awdre of the existence of one or more other re- 
presentatives who in fact exists or exist. Anothet is that in which 
one or some of the representatives apply within time, but one or 
more other representatives have refused to join in the application 
or to make a separate application themselves, In neither of these 
cases is it possible for the a#fplicants to comply with the terms 
of those sections, if they are construed, strictly, as meaning that 
afl those who represent the entire state of the deceased appéilant 
must “ apply to the Court.” We cannot think that in such cases, 
those sections should be construed to have the effect of rendering 
the application no application by “ the legal representative ” and.» 
therefore no application within the meaning of the sections, so 
‘that the appeal must be held to have abated. The learned Judges 
of the Allahabad Court appear to admit that, in the case of one or 
some only of the éegal refresentatives applying, another or others 
refusing to join, if such other or others be joined as a respondent 
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Ramayyó, 
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brid ae or respondents or at all events if such §joinder be made within the 
_ Ramayya, limitation period, the sections are complied with. Yet phat is an 


admission that the terms of the sectiong nged not always be strictly e 
or to, the letter cofuplied with, fôr in that case all the legal re- 
presentatives (the words, hi the legal representative ” Being required 

. by the hypothesis, to. be reed i in the plural ‘and seas to include all 
those representing the entire estate # the deceas  eppellant) have 
not Sipplied tô the Court. Tti is departing from a literal çonbtruction 
of the section, but putting upon fhem a construction which, regard 
being, had to the subject-matter’i is, thelearned dudges apparegtly 
admjt, a legitimate ‘constraction and one in accordance with the 
principles governing the con€truction of statutes. i 


Again, an applicant or applicants under. Section 365 might be- 


e lieve that he or they’ were the only legal representatives and bona- 


fide deny a right set up by some other claimant or claimants and 
therefore not attempt to join them in the application, yet it might 
be found subsequently by the Courf (see Section 367) that such 
claimant or claimants were also legal representatives, and should 
therefore also have been joined in the application or sought by the 
applicants to be made respondents. We do not think it could have 
been intended to put the question of the representation of a deceased 
pldmtiff or appellant for the pur pose of carrying on a suit or appeal 
upon the extremely hazardous footing which would result from the 


_ strict literal construction of Sections 865 and 866 contended for by 


the appellant's counsel in this second appeal. 


We åre, therefore, of opinion that, in the present case, in which 
two out of the four legal rapresentatives of the deceased appellant 
have applied’under Settion 865 within time and the other two have 
not joined in the application owing $8 their unwillingness to do so 
and {p the other reasons stated | above, and the applicants have subse- 
quently, but, in consequence . “of a bona -fide belief, as we see no , 
reason to doubt, entertained by them, that it was unnecessary for 
them to do so, not within the time limited by law for an application 


‘ander Section 365, applied to have the other two brought on the 


record as respondents, we are not unduly straining, or rather 
perhaps we should say relaxing, the terms of Sections 365 and 366, 
but placing on them a construction which, having regard to the 
subject-matter, is one in accordance with the friftciples governing 
the construction of statues, if we hold as we do, that the application 


+ @ 
e 
a . - 


° ay 


PART 1X. ] THE MADRAS LAW JOURNAL, REPORTS: ` ; 319 
t 2 ‘ 
to the Lower Appellate Court of the 14ch September 1896 was an 
application fulfilling the requirements @f those sections, and that 
$ the appeal before that Court therefore d d not abate. 
5 l 


It was not disputed that the applicants, *the 2nd and 2rd res- 
pondents in this second appeal, as revésionary heirs to the last 
male holder, axe legdl representatives Sethe deceased appellant 
before the Lower Appellate Burt, Seshamma, within the meaning 
of Sections 365’ and 366, nop was theré any room fèr questifning 
this. (Katama Nachar v. Rajah of Shivaganga, 9 Moore’s I'A., 
539; PremmoyigChoudhrant and another v. Preonath Dhur and 
another, I. L. R., 23 ©., 686; Tribhewan Sundar Kuar v., Sri 
Narainsingh, I. L. R., 20 A., 841.) ° 


The next and only other contention urged im this second TA 
relates to the merits of the case. The suit was brought against the 
minor Ist defendant (the alleged adopted gon of Lakshmidevi but 
whose alleged adoption the Subordinate Zudge says there was no 
attempt on the part of either party fo rely on as valid, and who has 
allowed the suit to proceed ex-parte as against him) and the other 
defendant, Seshamma, to enforce a mortgage executed by Sesham- 
ma’s daughter, the late Lakshmidevi, in favour of Ist plaintiff’s’ late 
brother and manager of their family, and 2nd plaintiff, dated 2nd 
March 1886, The plaintiffs were bound to show that the mortgage 
was executed under circumstances rendering it binding on the 
reversioners. So far as the question whesher it was so executed 
was a question of fact, the decision of the Lower Appellate Court 
thereon cannot be called in question in sezond appeal. “But it is 
contended that the Lower Appellate Court was wrong in considering 
that the plaintiffs were bound to.ascertēin the nature of the 
original debt contracted by Wakshmidevi, in connection with which 
the mortgage sued on was executed, and also that due legal effect 
was not given to certain of the dochments filed or they were not 
properly construed.. Exhibit A, the mortgage sued on, purports to 
have been executed by Lakshmidevi, for the purpose of paying off, 
with the sum advanced, Rs. 1,000, the deb; due by her under 2 
decree obtained by one Chowdari against hez in Suit No. 5 of 1886 
and in execution of which decree a sale proclamation for the sale 
of the same property which was mortgaged ky Exhibit A had been 
issued (Exhibit H}. Chowdari’s suit was broaght on a mortgage of 
the same property for Rs. 800 executed by Lakshmidevi in his 
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favour on 21st March 1885,(Exhibit K). fixhibit K was executed in 
connection with, and on the same date as, that of a razi decree 
passed in Suit Ne. 71 of 1884 (Exhibit C). That was a suit 
brought by Lakshmidevi against Çhowgati for recovery of cer- E 
tain land said to have %been sold by the lattereto her late 
husband Sivaramaiya. that land, was® parte of certain lands pur- 
porting to have been soldé by Lakaamidevi to ong Perinidu by: 
the qocumente Exhibit II; dated Toth Februarf 1883. By this 
document she purports tè sell the lands to him for Rs.’ 4,500, 

made 2P ‘this: Rs. 3,000 12o settlement of becounts between: 
them in respec? of dealings, betwcon him and he late husbarid ; 

Rs. 500 alreatly received by her from him for expenses of her 
lake husband’s obseuies, for,discharge of urgent debts which 
she had, to repay, ahdsfor ilies purposes; Rs. 500 received then 
for “assessment, discharge of debts and other purposes ; and Rs. 500, 

amount of document then executed by him to her agreeing to pay 
her Rs. 25 per month as maintenancefor 20 years. It was found 
by both the Lower Courts that this sale deed, Exhibit II, repre- 
sented a nominal transaction. In Suit No. 71 of 1884 Perinidu 
intervened and claimed under Exhibit II the land for recovery of 
which that suit was brought. In the razi decreé, Exhibit C, one 
of gthe stipulations was that Chowdari agreed to pay Rs. 625 to 
Perinidu at Lakshmidevi’s request out of the amount of the mort- 
gage bond (K) for Rs. 800 then executed by.her to Chowdari. Tt - 
has been found by the Subordinate Judge, on a consideration of: 
Exhibits II and C and the other evidencé bearing on the question, 
that there was no debt due to Perinidu by Sivaramaiya, and that- 
Lakshmidevi did not agree 4o pay Perinidu Rs. 625 in discharge 
of such debt. The surħ, Rs. 800, for which (K) purports to have’ 
been executed is stated therein to haye been advanced, or rather 
gively credit for, to Lakshmidevi, partly for the discharge of thig 
alleged debt to Perinidu of Bs. 625, and partly, that is, as to the 
remaining Rs. 175, towards payment by him to her pleader ‘Oba 
sum of Rs. 200 for costs of the suit, a pronote’being executed 


“by her in Chowdari’s favour’ for the remaining Rs. 25. The 


Subordinate Judge observes with reference to this that the 
value of the suit being only about Rs. 90 and the regulation 
fee forethe pleader only about Rs. 5, suck æ high remunera- 
tion to the pleader as a payment of Rs. "200 mi&t have involved, 
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-ven if he had to’ pay thereout costs, if any, incurred..by his 

‘client, would not be -binding upon the estate so far as thein- 

e terests of reversioners arè concerned, ard we agree with him in 

* regard to this. The razı decra provided thet each party should 

‘bear his ownecosts of the suit. The Subordinate Judge has cor- 

rectly sutnmarized i in his juflgment the _canjents of the razi decree, 

and we agree y with him in tMinking thas a persual of it ought to 

have set plaintiff on their guard, as being suspiciouse as disclgsing 

the fact that while the whole of the land which Laks hmidevi 
‘purported to sell” $o Perinidu for Re 4,390, by Exhibit II was to 
be* made over tO her as being entitled to it, Ethe° consi deration 

money, Rs. 4,500 was reduced to Rs. 625, as being all ‘that Perinide 
was entitled ‘to, and we agree with, the Subdrdipate Judge that 
these provisions in Exhibit O were such as éomake it inquinbent 
-on plaintiffs to enquire into the previous transactions with reference 

‘to which that vazinamah purported to have been made and more 

-especially the alleged sale represented by Exhibit IT; and if they 

had made such inquiry they would have iscovered that Exhibit 

II was obtained by Perinidu from Lakshmidevi without any con- 

sideration either paid by him or proved to have been due by 

‘Sivaramaiya to hit. The plaintiffs havenot proved any debt to have 

‘been due by Sivaramaiya to Perinidu. Even as to the Rs. 625 whjch 
by the razi decree it was arranged that Pe-inidu was to get from 

Lakshmidevi, Perinidu did not substantiate any legal right to it. 

Plaintiffs’ 8rd witness Chowdari said “ Sivazamaiya did not borrow 

any money during his lifetime. He was a-ichman. That was a 
rumour, * * * * * As Sivaramaiya deceived Perinidu fo a large 

extent, the latter took hold of the nominal sala-deed and did not give 

it up until Rs. 625 were paid??? The only witness who ‘gave any evi- 

dence as to any enquiry havin&*been made before the plaintiffs took 

their mortgage was 1st plaintiff, who is not one of the mortgagees, 

-ahd he admits that he made no enquiry bayond seeing the razi- 

nama decree; that he did not see the dccuments upon which 

Lakshmidevi was alleged to be indebted to Ferinidu nor ascertain 

the details of Perinidu’s and Chowdari’s allexzed debts. In short,, 
he in no way tested the bona fides of the transactions set forth in 
Exhibit C, though on their face dubious and suspicious. It has 
not been shown to us that any of the exhibits have been mis- 
‘construed or given a wropg ee effect to “By the Subérdinate 
Judge. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present*:—Mr. Justice Boddane, 
‘Vikram Deo peak, wes eea Petftioner (Defendant*). 


e ` @ ie s 7 s : 
Papayammè and anothers, ee -4 Respondents (Plaintiffs). e 


J arisdiction—Agapoy eee Vourt—Aprellate Jurisdi¢tion—Right of the Vikram Deo 
High Court to transfer a suit from Agency to Distring Gourt—Charter Act, 8. 5 , v. 


. Papayamma, 
Within the mearting of S, 15 of the Charter Act, the High Count has appellato — 
jurigdiction over ar sae Oourisand the Agency Court i is not a Court of jyrisdic- Boddam, J. 
tion superior to that of ‘the District Court. Thg High Court may, under the said n 

section, transfer suit from the file of the Agent’s Court to that’ of the District 


Court, i e e: . 


“Per Curiam: [Section 4 of Act XXIV of 183€ -whieh suthorises the, Govern: 
ment to make rules for guidance of Agents does nct preclude the High Qourt fom e 
making rules under section 15 of the Charter Act te regulate the practice and pro- 

; e : 
ceedings of the Agents’ Courts, 


The Governor in Council is not Authorised by ection 4 to constitute any ĉi ther 
appellate Court than the Sudder Court and rule 22 which provides that an appeal 
shall lie to the Governor in Council in the circumstances mentioned therein, is ultra e 
vires and illegal.] ‘ ‘ ; ° 

Application praying that, in the circumstance stated therein, ` 

the High Court will be pleased to review and reverse the order,of 
this Honourable Court on C. M. P. No. 455 of 1898, dated’ 30th’ 
September 1898, transferring O: S. No. 1 of 1898 from the file of 
the Vizagapatam Agency Court to the District Court of Vizaga- 
patam for disposal. i ' ' 


This suit was first instituted in the Court of the Vizagepatam 
Agent. : The Agent haying been connesied with the case in his , 
executive capacity considered hat it wowld be well if the case were _ 
transferred to the District Court of Vizagapatam and wroté to the- 

High Court of Madras so to transfer tha case. The High Gourt 
transferred the case accordingly. The present petition is to review: 
this order of transfer on the ground that it was illegal. 

V: Bhashyam Aiyangar for petitioner. ` . 

` N. Subrahmanyan and C. Krishnan for respondents. 

N. Subrahmanyam for counter-petitioner. This application is ont 
of time. The original order of transfer wae passed more than 90 days 
before the date of ¢hif application. It ough; to be dismissed. , 


* 0. M. P. No. 422 of 1899. ` 12th September 1899. 
A v . 
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iY Bhashyani Avy yangar for petitioner: My contention is that. the 
High Court had no jurisdiction to m@ka the transfer. If I am 
right in that contention, the court can cancel the order-suo motu, There- 
fore there is no daostife of limitation. ° Eyeh if it were held tebe strictly 
a case of review, this is a fi case for excuse under S. 5, Limitation Act. 
[Boddam, J. If you satie ‘we that the courf had no jurisdiction, I 
shall éntertain the applicatios notwith#inding that it was put in more 


 thamg0 days $rom the date’éf the order,] Now eding into the case, 


admittedly the Civil Proce&ure Code has no application, for the Agency 
jurisdiction i iS part of the Sghedwled Districts to whigh the Act XIV. of 


1882 foes not*apply.« Then the transfer must have been made. 


undet S. 15, Charter Act. [Reg Charter Act, S. 15.] For the applica- 
tign of this, section tĦere are tyo requisites. The High Court must 
have. appellate jurisdiction over the Agent’s Court from the file of which 
haves hp been transferred by the High Court. Secondly, the District 
Oourt of Vizagapatam to which the case was transferred must be of 
jurisdiction equal or superior to that of the A'gent’s Court from which 


_ the transfer was made. Both these conditions fail in this case and the 


transfer is invalid on koth eo 


One tegt of whether the High Court is the Appellate Court is 


- whether the High Court can make rules to regalatt the procedure of 


the Agent’s Court. This test is clearly suggested by the latter part of 
s., Charter Act. In the light of this test, the High Court clearly is 
not the. appellate Court. Act XXIV of 1889 deals with the Agency 


‘Courts. Under the Act civil administration is vested in the Collector 


or the Governor’s Agent. The Government is authorised by the Act 
to make rujes for regulating the procedure of such courts. Accordingly 
rules have been framed by the Government. Rule 10 provides that ordi- 


narily the Agent should take cognisance of cases of the value of Rs, 5,000 - 


and more. Rule 21 says that there isefo be an appeal to the Sudder 
Court.within three months. There is an exception to this rule. The 
excep@ion is when the Zamindar’s landed possession forms the subject of 
litigation. Then the appeal lies to the Governor in Council who might 
refer the matter to the High Court. Under these rules, therefore, the 
High Court hears appeals from Agents in some cases not because it has 


‘appellate jurisdiction over the Agent’s Court but because the Govern- 


ment has authorised the High Court to hear the appeals. Whatever 
may be the view as to ordinary cases, this case at all events falls-under 
the exception anda the appeal in the usual course lies not to the High 
Court but to the Governor in Council. The High Cou, therefore, is not 
a court having appellate jurisdiction over the Agent’s Court. - 
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The Agent’s Court is* of jurisdiction superior to that of the 
District Gourt. Its jurisdiction presents fore analogy to that of the 
High Court than to that of. the District-Court. The’ Agent hears second 
appeals frem the decision of the Divisional Assistant on appeal from the 
Tehsildars (ste rule 17). The Agent whe usually takes cognisance of 
suits of | the vale of %, 000%and wore, mAy. refer such cases to the 
Divisional Assgjstant. Then tife appeal ftom the decision of the Assist- 
ant will lie to hið court. He thus hears’ appeals in’ euits invgwing 
subject matter of more than Rs. 5,000 Ain like the High Couşt he 
revises the orders ọf the. lower Coutts, The Agent give& power to the 
Cdarts below to #view their own orders. _ Lastly the appellate Gearon 
of the Agent are final. . š 

To summarise, the power of making rules for Agent’s Court is 
vested in the Government and notin the High Copre “The Hi gh Gouff is 
not, therefore, an appellate Court. Even if that argument fails In regard 
to ordinary cases this case falls under rale 22 and the High Court is not 
the appellate authority in such cases atleast. Agency Courts being of 
superior jurisdiction the High? Courteught not to have transferred the 
case to the District Court. ; 

N. Subramanian for counter-petitioner:. The action has already 
been delayed. This petition isan attempi to delay it further. , The 
order transferring the case to the file of the District Court is oid, 
The suit may no doubt be transferréd to the Assistant, but the appeal 
will lio to the Agent and then his decision will be final. 


The rules framed by the Government make the Sudder Court the 
appellate Court. That in some cases no appeal lies ¢o High Court is no 
test of the independence of Agent’s Court any more than the hon-appeal- 
ability of small cause decisions, of the independence of Small Cause 
Courts, S.4ofthe Act moreover authbrises the Government to say 
when appeal lies to Sudder Court and when not. The Government has 
no right to hear appeals and a portion pf the rules framed seems 
gltra vires. [Boddam, J. Can High Court make rules regarding tye pro» 
cedure of Agent’s Court P]. Yes, the High Court may. [Boddam, J. Can 
the High Court overrule the rules framed by the Government?] They 
cannot, they may make rules not inconsistent with the rules framed by 
the Government. ; Pd 


Next the comparison between the two courts should be made, only 
of original jurisdiction. Both are equally of unlimited jurisdiction, 
The District Judge has insolvency jurisdiction which. the Agency 
Conrt-has not. Th transfer was rightly made. . This petition should 
be dismissed, ©... - . < wee ` 


+ 


Viram Dev 
Papayamma. 
Bo ddar am, J. 


haa Deo - 


Papayammi, 


Boddam, J A 


326 TAN BADEAG LAW JOURNAL REPORTS: `` “vor. Ix. 
@ 


V. Bhashyam ‘Aiyangar in reply: ‘The contention that the High 
Court is the appellate Court is a mistakes The Government, has made 
rules under the powers given by the Act. Jhe rules framed are not ultra 
wires. Itis long sinc@ the rules were franted. Nobody has questioned 
the validity of the rules so Samed. The High Court has always guided. 


‘itself by them nor has the Adgislatuye ch8sen to intesfere with them, 


As to.the other question it is4vrong to @y that only the original juris- 


diction Shouldgbt compared: « The jurisdiction of a @ourt depends npon 


the,constitution of the Court and is one and indivisible. - Weare called 
upon not merely to compare one gagpect of their various functions but to 
compére the juvisdiction of” Courts as a whole. It Yas suggested that 
the District Court was really oR superior jurisdiction having power to 


adjudicate _inselvency cases. “Bat we ought to make a distinction 


pedveen jurisdiction, conferred ‘on the Court by its constitution and 


“junisdiction annexed to it, New enactments may utilise the, existing 
-Courts-for carrying out the purposes of the Act. In comparing the 


jurisdictions of two Courts we ought not to take into account these 


-extraordinary duties of Courts., Such*are insolvency and probate 


jurisdictions. The inherent powers of Courts as determined by their 
constitution onght to be cempared. The District Court accordingly 
is of _inferiof jurisdiction. The transfer is, therefore, invalid and ought 
to be set aside. 

' \ Ihe Court made the following 


ORDER :—This is an application for the review and ‘reversal 


‘of my order of the 30th September 1898, transferring Original Suit 
‘No, 1 of 1898 from the file of the Vizagapatam Agency Court to the 
‘District Gourt of Vizagapatam for disposal. That order was made 
‘at the request of the Agent gnd by consent of the parties, but it is 


said now tha? this-Coust had no jurisdiction to make the order and 


I have therefore heard the argumenf¥*even though the application 
for review is very much out of time the petition having been pres 


sented only on the 17th April 1899. 
The question turns on the 15th Section of the Act for estab- 
lishing High Courts in India, 24 and 25 Victoria, Chapter 104, 


*% So much of Section 15 as is material is follows:—“ Hach of the 
e High Courts established under this Act shall have superintendence 


. over all Courts which may be subject to its appellate jurisdiction 


and shall have power to call for returns and to direct the transfer of 


‘% any-suit or appeal from any such Court’ fo any otħor Court of equal 


‘or superior jurisdiction and shall have power to make and issue. 


e 
i i e 
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°. Itis contended thatethts Court had no jurjediotion to make the 
order because, (1) the Ageney Courts are not. ‘subject to the appel- 
late jurisdiction of the Higk Court ande ® the District Court at 
Vizagapatam i 18 not of equal F siiporio§ jurisdiction to the Agcy 
Courts. , \ z 
Tt is admitted that the Civil Provsduee: Code, Section 25, in 

not apply as the a in questios isin a scheduled district within 


section 1 of the Civil Proceduré Code. A ° ° yi 


The Agency Court is created ufer Act 24 of 1889, “An Act 
for the administration of justice antl collection of reveriue in ggr- 
tain parts of the districts of Ganjam and Viza'gapatam.” > s. 


By Section 4 of this Act it is enacted that it shall be compe: 
tent to the Governor-in-Couneil of Fort St. “George by an order in 
Council to prescribe such riles a@he, may deem proper for the 
guidance of such Agents : . . and to determine to what extent the 
decision of the Agents in civil suits shall be final and in what suits 
an appeal shall lio to the Sadr Adalat, ” oe. . 


' Rules were passed by the Governor in Council under this 
section and-rule 21 of such rules provides that fromall d 
| upon original suits passed by the ‘Agent (with the single a 
specified in the next following rule) an appeal shall lie to the Sadr 
Court, &c:, and rule 22 provides that “ from decrees of the Agent 
« in suits wherein the landed possession of Zamindar, é&c., may have 
“formed the subject of litigation an appeal will lie to the Governor 
‘in Council alone who may refer any. such ‘appeal for the decision 
“of Sadr Court,” &. . 4 _ 
© Nowthe suit in which this present ‘application is mado is 
within this rule and any appeal would under this rule be to the 
‘Governor in-Council alone; so that under these rules in this very 
‘case the appellate jurisdiction is not in the High Court. It is, 
therefore contended that the Agency Courts are not subject to th’ 
appellate jurisdiction of the High Court within Section 15 of the 
Charter Act. : : 
Another reasow for® this " eontention is that under the Act 
establishing the Agency Courts -the Governor-in-Council. of Fort 


Vikram Déo 
v. 
Papayammi., 
.Boddam, J. 
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e Veram Deo St, George is authorised ‘to prescribe Such rules as he may deem’ 
Papayamma. proper for the guidance of the Agents and thereforesthe High 
Boddam, 7. Court have no power under Sections 1% of the Charter Act “toe 
“ make and issue general rules for feguldting the practice and pro- 
“ceedings of such Courtgy..».” and itisthe fact that the High Court 
° has not issued any rules Soe regulating their pradtice and proceed- 
. ings. Itis further contended thaé ‘the jurisdiction? of the Agency 
Coùrt is superior to that of the District Court d Vizagapatam and 
` thè order is, therefore bad. 
The jurisdiction, of the Agency Cotirt of hous and that 
of the District Court is equ&li Lin all respects except that by rule 17 
of the rules made > bydthe Governor in Council under Section 4 of the 
N under which the Agency Courts are constituted, the Agent is 
e giten power to hear second appeals—a power which is said to be in 
excess of the jurisdiction of the District Court. 


The counter-petitioners, however, contend that the order which 
I am asked now to reverse wa8 not ultra vires and should not ba 
set aside. They contend, that it is only by reason of the rules that 
there is apy other appellate jurisdiction than that of the High 
Court and that the power to hear second appeħls is given to the 
° gency Courts and they submit that these rules are ultra vires. 
This must depend upon the power given by the Act under which 
they purport to be framed, viz., Section 4 of the Act XXIV 

of 1839. 


By Section 3 of that Act the Collector is piei as Agent 

to the Governor of Fort St. George to administer civil and criminal 

° justice and.tg collect aud siperintend the revenues, and Section 4 
gives the Governor in “Council poweg ¢‘ to prescribe such rules as he 
may dæm proper for the guidance of such Agents and of all tho 
officérs subordinate to their control and authority and to determine 

to what extent the decision of the Agents in civil suits shall be final 

and in what suits an appeal shall lie to the Sadr Adalat and to 

« define the authority to be exercised by the Agents in criminal: 

trials,” &c. 


The power given to the Governor in Council to make rules 
utider this section is confined to (a) prescribing such rules as he may 
deem proper for the guidance of such Agents, @) to determine to. 
what extent the decision of the Agents in civil suits shall be final, 
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and in what suits. aii appeal shall lie to th3 Sadr Adalat and (c) to Vise Deo ` 
define thee authority to be @xercised by "sho Agents in criminal Papayamma, 
trials, &c. Now, unless theepower | to prescr-ke rules for the guidance poagem, J. 
-of Agents contgins the necessary "authority to create any Court of 
appeal other than the Sadr Adalat, lit is pegfectly clear that there is 
no such power in the words that féllow, fcr they only authorise the ° 
Governor i in Cofnajl to determine to what extent the. decision of °° 
the Agents i in civil Suits shall be final and when an appeal is allofod 

the appeal is directly stated to be to the Sadr Adalat and no’ power 

is given to the Gofen | in Council to create any Court of appeal 

other than the Sadr Adalat. P ° x 


I am of opinion that there was ng pcwer givon by the Act to 
the Governor in Council to create by rules any Dourt of appeal frém 
the decision of the Agent in civil suits and consequently theorie œ 
relied on by the petitioner, rule 22, is uliraevires and of no effect 
and that the Agency Courts arg subject onl7 to the appellate jurisdic- 
tion of the High Court. Moreover, I do not think that the power 
given to prescribe rules for the guidance of Agents precludes the 


High Court from making and issuing general rules for regulating E 
the practice and proceedings of such Coarts under Section 15 of 
the Charter Act. ° a i ” 


‘The only question that remains is wether the jdt ol 
the Agency Court is superior to that of she District Court. I am 
of opinion that it is not. The extent pecwniarily of the two Courts 
is.equal and the High Court has ‘equal power to review the decrees 
of both (see rule 20) and the fact that by rule (17) power is given 
to the Agent to admit a’special appeal-fron a final appellate decision ° 
of his Divisional Assistant. (gyen if that part of the rule which - 
makes an appellate decision of a Divisioral Assistant final is not. 
ulšra vires as I think it is, for the Act giv2s no power to the Gever- 
nor in Council to make any decision of an Assistant of the Agent l 
final) is not sufficient of itself to make the -zurisdiction of the Agency 
Court superior to that of the District Court in the circumstances. 


For these reasons I am of opinion that the order of the 30th” 
September 1898, transferring the case from the file of the Agent to. 
that of the District Judge of Vizagapatam, was not ulira rires and- y 
T dismiss this civiləmiscellaheous petition rvith costs. j 
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= 
IN =) HIGH COURT OF J une AT MADRAS. 


Presént :—#r. Justice Boddam and Mr. Justice Moore. 
Varadaraja Apfia ari sie Ear " Botitioner (Plamtif)* 







. f} ŝ °. Vv e é . 
° Suryaprakasa Rau ang another w Respondents (Defendants), 


Varaďaraja ` a (0 ngrfct Act, S, 23,01. 3—Promise in He A pay barred debt— 
aioe 


Appa E edge of bar—Intention tọ create a fresh® obligation —Proposal—Acceptunce—, 


Penn ae Identity ; of de 
B 


au. i ° Ya 
In*order tp satisfy tha Hogs h of S. s. 2? Cl. 3, Contràct Act, a docmhħent 
va need not showjany intention of cating afresh obligation in consideration of the . 
barred debt ; or peed the” debt be own to be barred at the date of the document. 


Ne ons al and the „acceptance need not both bé in writing. A proposal in 
e wriging i$ aace ted before “the date of the suit will satisfy the terms of the statuto. 


The amount of the debt geet not be mentioned. It is enough if the debt 
is mentioned in such a way ae to be capable of identification, 


? . Where a dogument which was rel@&d on in answer to a plea of limitation, as 
containing a promise to pay the barred debt and giving afresh starting point of 
e limitation ran as follows: “In your letter, dated the 24th March 1898, you said that : 
e the Kattubadis from Fasli 1300 to 1807 was in arrears and that the same should be 
sent fhrough ` the peon. There are no collections now. I sh&ll send by the ond of ; 


° Vaisakha mon Please to consider” 







Sea that|the document satisfied the terms of S. 25, Cl. 8 of the Contract Act, 
and that the plaintiff had 3 years from the date of the document within which to sue, ` 


. Petition, under Section 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Subordinate Judge’s eon of. 
all Case puua 1121 of 1898. \ 


ltwtiff brought a suit to recover Rs. 90-14-1 for rent ane 
in respect of Faslis 1300 to 1307. Tie defendant set up the statute’’ 
of limitation] against a portion of the plaintifi’s claim. The plaintiff 
relied” upon| Exhibit A as confthining a promise to pay the debt 
and contended that it gave hima fresh start. The Subordinate 
Judge held that the document could not help the plaintiff as it did 
got specify the exact amount due. Hence this revision potitigne: 
tvaswamt Atyar for petitioner: The Judge has held that 
. the-claim for Kattubadi in respect of the first four faslis is barred. 
Exhibit A clearly contains a promise to pay the barred debt and - 
this suit is bronght within 3 years of the date‘of Exhilét A. The Subor- - 


* 0, R. P. 12 of 1899, : : i 80th August 1899, 
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dinate Judge seems to'think that intorder to:be'a goot promise to pay, ` 

the document should ‘mentign the exact amount due. In this heis 

clearly wrong and the only issue raised ia the o@se having reference * 

to limitatign, the judge ought to have eraen tho whole claim. 


P. Re Sundara Aiyar for counter-petitih ner: The document is not š 


an agreement tô pay: the barred debt Dat arty, an acknowlegment of 
it. The docunfent does hot satis$y the rectirements of S. 25, IC. .A, 
Under. that moth 

consideration of the barred debt : ayd then the cause_of action fof tha 
sutt is not the ; bared debt But the new Sontract. Here tho ¿suit is 
not brought upon the document bate tpon “the. old debt and the 
document is relied on as saving ‘limitation, This js clearly on the ground 
that it is an acknowledgement but'as Such tis of no uee becanse itas 
executed ‘after the debt was barred. In order’ to satisfy S° 25, otho 
old debt must be extinguished and a rew obligation should conie 
into existence. ‘[Boddam J. What is your “aicthority ?] That is the gene- 
ral principle of the’Contract Act. Aecording to the Act every contract 
should have consideration. And S. 25, Cl 3, declares that the barred 
debt is sufficient consideration for a pzamise. A subsequent suit 


there must be an intent to create a ‘new liabifity.in 


for the recovery of the money should bə based upon this promise, 
not upon the barred debt. The promise should refer to the barred 
debt and recite it as corisideration. [More J. There is a reference 
to the barred debt.] No, -therc is not, The document ‘proceeds en-, 
tirely upon the idea that the debt is stil in existence. Moreover 
there is this difficulty. The document says that thé money will be paid 
in Vaikasi. Can the plaintiff’ bring-a suit tefore that date. ,[Boddam J. 
Should it be known tobe ‘barred ? Shculd the party know that he 
is creating a fresh obligation in considerstion of the, barred debt ?] 


He.should know it. I call. itgefresh. obligaiion i in the-sense that no suit 


can be based upon the antecedent debt. Moreover in order there there 
may be a promise, there must be a proposal, there must be ane accept 


ance. ‘Where is the ‘proposal here ? and ‘where the acceptance P The - 


whole-must be in writing under S. 25, Cl.& [Boddam J. Thereis here 
a proposal i in writing which when accepted, becomes-a-promise]. The 
acceptance must‘also be in writing. ‘(Moors J. The proposal in writing 
when socepted is a promise in writing]. [Paddam J. The section simply 
says that there should be a Promise in writiag to pay the barred debt.] 
Before it becomes a. promise, the proposal has to be acgepted. A 
proposal in wriltng’is not a promise in writing. ‘The document is a 
mere acknowledgment audi is of no use to tlis plaintiff's claim, 
B : ° 


Varadaraja, 
Appa Rau 
v. 


7] 7 
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t . ` 
P, S. Sivaswami Aiyar (in reply).—The fact that the debt is barred 
need not be present to the mind of the promisor, Everybody must be 


oo presumed to know éhe law. The view conténded for would make the 


section praciically usqess. . The words of the section show that the 
promise is to pay the debt al not to pay money in consideration of the 
debt. The suit was rightly brought upo? the debt, As for the other 
question, it is the proposal that becomeg a promise, The proposal in 
Maes when agoepted becomes a promise in writing. The acceptance is 
the cBndition precedent tg the propos&l becomifg a promise. The 
section does not require an express acceptance. Cltarly it must be 
presumed in such cases, ° . Sei * 


‘The Court delivered the fellowing 


\JUDGMENT:—he question in this case is whether Exhibit 
A ig within Section 2% (8) of the Contract Act and constitutes “ a 


Š promise..tto pay...a debt of which the creditor might have enforced 


payment but for the law of limitations”. The Sub-J udge held 
that it did not, apparently becayse it déd not name the amount : for 
he ends this part of his Judgment by saying “ it does not certainly 
show that there was an agseement that the sum sued for is payable 
by the deferrdant to the plaintiff.” : 


The'plaintiff sued for the unpaid Kattubadi due for Faslis 
180040 1807 inclusive and putin Exhibit A as showing a fresh 
starting point from which the statute began to ron, Bxhibit A 
was written by the defendant to the plaintiff and is as follows :— 


“Tn your letters, dated 24th March 1898 (sic) you said that the 
Kattubadi from Fasli 1800 to Fasli 1807 was in arrears and that 
the same should be sent through your peon. - There are no collections . 
now. I shall send by the end of Vategkha month (April to May). 
Please to°consider ”—and signed it. - 


. ° 
If was argued before us that this was not sufficient to make 


a fresh contract but was really of not more effect than an 
acknowledgment under Section 19 of the Limitation Act and did 
Itt give any cause of action for any part of the debt which- was 
already barred. 


j The contention on behalf of the defendant was that this doeu- 
ment did*nct satisfy the statute, because te come wgthin the section 
the document must show a clear intention to create a fresh obliga- 

e 
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' tion; that the TEE debt ‘must referred ‘to and not only be refer- T 
red to, but in such a way as to show that -t formed the consideration = w, 
for the promise to pay >, “aud further thet it was intended by the auth ay 
statute that this should be dong by a formal proposal duly accepted 
and subsequently put into writing : becayse by Section 2 the word 
“ promise ” used in this Sectiow [25 © is defined as being A è 
proposal when accepted,” and it does pot become a “ prong” . 
aa it°has beemgccepted ;ethat here the document was a 4nere 

“ proposal ? whieh had not been accepted when it was, written find 
was not a promige within the section a3 it was ngt an accepted. 
proposal put into writing after acceptance. 


We are, however, of opinion that she dgeumertt de A) 
is sufficient to satisfy the statute. -e 


e è 
For this purpose we think the document is sufficient when it is 
in writing and signed by the person to te Charged; when it refers 
to the debt—not necessarily#%o theefact that the debt is no longer 
recoverable owing to the law of limitatiens—but in such a way as 
to identify the debt; when it contains æ promise to pay wholly or e 
in part the debt referred to therein—thaz is, when it 6xpresses an * 
intention to pay which can be construed to be a “ promise ” within - 
the meaning of the section. We .donct think that to cregté a F 
“ promise ” within the meaning of thb section it is necessary that 
there should be an accepted proposal reduced into writing. The 
definition clause says a proposal when accepted lsecomes a promise. 
It does not say a proposal when accepted and reduced jo writing 
becomes a promise and. in our judgment all that is requisite is that 
there should bea written proposal acceptad before action ; for, a 
written proposal becomes a epromise wken accepted—as was the 
cise here: the action not having been brought until fhe time 
tamed in the document for payment had elapsed. > 


The section does not require that the document should contain 
4 promise to pay a sum of money in consideration of a debt which 
is barred nor that it should-show that the promisor knew that W 
was barred—for: the words used in the section show that itisthe > e 
debt and not a sum of money in consideration of the barred debt E 
that the promisor should refer to and there is nothing whatever in 
the section to ifdicate that the promior should do more than ° 
promise to pay a debt of which the creditor might have enforced 

e 
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Tarodaraja payment but, for the law of limitation of súits. The.words are- nòt 


A 
rhs “promise to pay a sum- of money in consideration of: a debt” nor 
Sryiprakoga, does.the section Sefer to the knowledge. of the promisor. Every e 


manis supposed to Rnow the law afid in ‘this case the > promisor has 

mentioned the years for hich the rent was in arrear ana must be 

e supposed to have: known the law of limitations so that evan-if that 

. Seré: a necessity, in this qso the promisor ‘must. bP taken to-have 

known that the debt: referred to wa> barr ed. iPfsomis e extent at'all 
events: Si ° 


We think*that Exhibit ê contains all the DA required 
by Section 25 (3) of the Contgact Act, and that the decree of the 
Shb-Judge is wrong? We allo the-petition and vary the decree of 
theSth-Judge and eater judgmenj for the plaintiff ‘for the: full 

*e amount of his. claim with costs throughout. 
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„IN THE HIGH. COURT, oF JUDICATURE, AT MADRAS. 
? ` Present :—Mr. Justice Boddam and Mr. Justice Michell: _ 

Kean a ee Sess “Appellant*(1et defondani). 


oe g v. ; 
Kuni Moidin Kutti and another ... Respondents: (Decree-holder 
and Assignee ofthe decree.) 


Krishnan * Construction of decree —Reasonable construction—Ciyil Procedure Code S. 211. 


k hi Moidin , Where @ decree for.rodemption of a kanom directed the recovery of property 
Kuti, : on payment of the kanom-amount minus ‘ the purapad-sned ` for and the purapad 
2 ca due tlaegeafter’ :— J 


‘Held. that though the terms of the decree were indefinite, having regard. to- the 
provisions‘of S.,211, C. P. O., the decree should be taken to have allowed the dedugs 
tion of nothing ‘more than the rent due. tntil the, delivery of the property or the 
expiration of 3- years from the date of the decree whichever event first ocourred. 

Appeal from the order of the Subordinate J udge’s Court of 

Calicut i in A, S. No. 586 of 1898 reversing the order of the Court 

: ha the District Munsif.of Kutnad in M. P, No. 172 of 1898 iù, the 
inatter of C. S. No. 637 of 1887. 


° i 2 oe Mu. Appu Nedungadi for appellant, 
K.Y. Karunakara Menon for respon@ents.2 » 


e pan 





# A, A. A. O, 17. of 1899, me llth September 1899, - 
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The Court. delivered tħo following > 2 Gu? - Krishnan 


V. 
JUDGMENT :—Thg question in this appeal depends upon the gsr ras 
* construction of. the dearea of the ltk September 1888. That `` 
. decree says that the plaint is- to Pay g certain sims‘on surrender 
of the land sued. for after deducting thg,purapad sued for-and.the 
purapads that ‘has accrued, thereafter. ‘The plaintiff . contends e 
that this decre% enables him; te déduct,all.rent that may acgrue s, 
thereafter at any Re but. the defendeng contends. that the frords 
are not intended: to give the plaintiff more,, and do “not give him 
move, than is perfiissible uttden S. QE d= the Code „of Civil Proce- 
dure which limits the right of the Coutt : io provide far morg in the 
decree than the. rent payable. until- “delivery’ of the suit property 
or until the expiration of 3; years; from ‘thé qate of the deovee, 


whichever event first occurs. en ee . .° 


The District- Munsif took: the: latter wiew; but was- overruled 
by the Subordinate Judge vho refers zo I. L. R., 9 A., 296. as 
supporting his decision. We-are “unabse to agree with him nor 
does the case cited assist. It merely deGdes.that the 3 years dates o 
from. the final, decree. f ; d e 


` We think the: decree of'tlie Subóřdinate Judge is wrong and e 
must be-set-aside: and’ the decree. of the District Munsif- restored ° 
vih costs i iw this -and: the: Toer appellate court. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : :—Mr. J ustice. O'Farrell and Mr. J ustico” Michell. 


fg ee « 
Ramasami Aiyar vite to suite os! fans Petitioner * (Accused) 
Re. ee , tees ae : e e `., 
Amibalavans. Pillai ee a ae ` Complainants 


z Pistriot Boards Aot Iv of 1884 (Madras) 8: 189, Cl. 5—Building pyal—tisengs Ramasami 
from Municipal Council—Bench- of Magistrates—sme not- present tieronighiont tað Aiyar 


ae regularity. Ambalfvana 


r" Ünder-S. 180 01. 8 of Madras Act Iv of-1884 its an ‘offence to build a pyal with- Pillai. ° 
outa license from: the Municipal: Council’ therefor, before’ 6: wasks Pe aster 
from the date.of the eprticatior- for’ the license. f 


®.Cr, Revs Case 159:0£,1899 ~- . > 18th Tet ae Hoi ! 


Ramasami 
Aiyar 


QA 
Ambalavana 
Pillai. 


‘J a 
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Where only three out of six Magistrates cénstituting a Bench were present 
throughont the trial, while the §ther three hearg only the defence and, came to the 
same conclusion’ as theformer three .— 


Held that as the café was rightly decifled, eae the merits the imwegularity of 
procedure was not such as to Vitiate the proceedings and that thé appeal should be 


dismissed. AE g . e . A 


Petition under Ss. 495 a 439 of the Crimjnal e 
Cofg praying the High Court: to revise the Jug&ment of the joint 
Magistrate of Tanjore i in Criminal Appeal No. #5 of 1898 affirming 
the conviction and reduciyg tlre gonteng passed i% C. C. No. 412 of 
1898 on the file of tht Bengh of Magistrates, Mayavaram. 


T y. „Seshagiri diyar and T. S. _Krishnaiyar for petitioner. 
`F. Krishnaswamį Aiyar for complainant. ; 
° The Court made the following 


ORDER :—It is a&mitted by the poetitioner’s vakil that the 
petitioner proceeded to constwuct tke pyal without having ob- 
tained a license from the Municipal Council and before the 
expiration of 6 weeks fiom the date of sending in his applica- 
tion, under 8. 180 ‘of Madras Act IV of 1884, It is therefore 
clear that he committed an offence falling within sub-section 
(5) af that section. It is urged, however, that the conviction 
is bad because ‘all the members who constituted this Bench of 
Magistrates which tried the case were not present during the | 
whole of the trial’ three only of thèm having been present during 
the wholestrial and the other two having only been present during, 
and heard the defence portion of the trial. It appears that five of 
these six M&sistrates have written judgments and the remaining 
Magistrate delivered his judgment erally. Detailed judgments 
were written. by the three who heard the whole of the evidence. 
The judgments of the other two who wrote judgments merely 
expressed concurrence with the judgment of one of them who tried 
the whole case. All six Magistrates concurred in finding the peti- 
joner guilty of an offence under S. 180, sub-section (5) of the said 
Act. The only irregularity therefore appears that the three out of 
the six Magistrates who had heard only the defence part of the 
trial expressed their judgments in the case as well as the three 
who had tried the case throughout. As- fhe faner three came'to 


‘the same conclusion as the latter three Magistrates, and the con- 
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clusion they came to was, in our judgment, a correct one and is say trent 
moreover ọn a mere questiow of law, the- facts being undisputed, v. 
eve consider the circumstgna of three ous of Six" Magistrates who ere tte 
heard, only*the latter portiom of the case kaving given their Judg- 
ments as soll as the three who heard whole case,is not an 
irregularity of sich a nature or degree® a3 to vitiate the proceed- e 


ings or to requife our intterferenee in the , particular ecircumstanges 


of the case. \ ° A P , . i 
The petition is, therefore, disnyisged. : ` : 
© . 
e a z - e . e ° 
e e j 
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IN THE HIGH COURT OF JUDICATURA AT MADRAS, 
Present :—Mr. Justice O’. Farrell amd Mr. Justice Mighell. * °° 


Subrahmanya Aiyar aie .. Petitioner * (accused), 
V. e 
e °. 


Asirvadam Pillai | f. Complainant. * 


District Boards Act IV of 1884 (Madras) Ss, 480, 263—License for building Subrahmanya 
with thatched roof—Illegal refusal of sanction—Bui-ding with tiled rapf. Aigar 


Where an applicatitn to the Municipal council for a license to erect a building Asirvađam 
with thatched roof was refused under a misapprehension that the land on whigh Pii. 
it was proposed to build was public land and siz weeks after tho date of the s 
application the applicant erected a building with %il:d roof :— 


Held that sanction was illegally refused and thas a roof having been mentioned 
in the application, the mere change i in the materiel of the reof did not make the 
building substantially different from that applied for, so as to constitute an 
offence nnder S. 180 of Act IV of 1884. 
Petition under S. 435 and 439 of tfe Sriminal Proc cgdure Code e 
` praying the High Court to, gevise the judgment of the joint 
Magistrate of Tanjore in Criminal, Appea- No. 10 of 1899 affirming 
tho conviction and modifying the sgnterce of the Bench Magis- 
trates of Mayavaram in C. S. No. 625 of 1898. 


T. V. Seshagiri Aiyar and T. 8. Krisanaiyer for petitioners. 
V. Krishnaswami Aiyar for complainant. 

The Court made the folllowing l 

ORDER :—The petitioner has been convicted under S. 263™ 


(Act IV of 1884). He had applied under S. 180 for license to 
erect a building, ewifh a roof which he Droposed to construct of 








* Cr, Rey, Case 158 of 1899, 18th August 1899, 
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aor tal thatch. He was prohibifgd by the Municipal Council from. building 


w. 
s Asiryadam 
Pillai. 


Srirangam- 


mal 
V. 


the only ‘reason ¿assigned being that the land was public land, 

This turns out to be erroneous and the prohibition -was ‘therefore 
illegal. At the end of. 6 weeks he ereeted ithe building* (as ‘he was 
entitled under S. 180 Op to’ do) but-hg constructed thereof: of ‘tiles 
and not of thatch. For: ‘th&t he has been: -convictetl undersS. 268 :of 
the jaia Act, eItis admftted -thet.no bye-laws hate been framed 
by, “the Municipal Coupeil upder 8. 180, the materials of 
which the roof is to be constructed are not required:-by the Act 
itself to be stated in the "application ticense. ‘Beis contended for 
the*complainant that the (@ecused) petitioner, applied for a license 
for one thing and actually constructed another. This is mere 
quibble. A roof i ig a roof whéther it is built of thatch or of tiles. 

Ifthe ‘waterials of whieh the roof is to be constructed are impor- 

tant from a Municipal point « of view the Council should frame bye- 
laws as they are entitled to do under the section. We reverse the 
conviction and sentence, and direct that the fine be refunded. - ES 








IN THE HIGH: COURT OF JUICDATURE AT MADRAS. ` 


Present :—The Mr. Justice Boddam, and Mr, Justice Moore: 
Srirangammal ... ` sia .... Appellant (Plaintif*). 


V. 


Sandammal and others a ... Respondents (Defendants 1 to- 
8 and 11 to 14). 


(ere Act, S. 44—Decree—Fraud—Administration of estate—Share not allotted— 
Purchase of distributive share in specified properties—Suit for partition—Ad- 
ministration Actions - ; : : 

Joh Arivanandam, -a native Christian, ited intestate in April 1884 leaving a 
widow Sarah, a son and a daughter. Letters of administration were issued to Sarah 
and fhe son in January 1885. But Sarah disappeared from that time and was got 


Bandammal. j In January 1885 tho- plaintiff brought Civil Suit 2 of:1885 onthe 


heard of since. 
- Original Side of the High Court - vagainst Sarah upon & promissory note alleged to 


have been executed by hèr and obtained an ev parte decree in the.same month, 
eIn execution of the decree the plaintiff purchased the one-third share of Sarah in, 
the properties of John Arivanandam. The present suit was brought by the plaintiff 


" wagainst the daughter and the daughter-in-law of John Arivanandam and their 


alienees, for partition and recovery of Sarah’s one- -third share in the properties of 
John Arfvanandam. Before the date of the present suit Arivanendam’s son’ had died 
and the daughter-in-law had obtained letters of admfnis@ation to ‘the estate of 





-® A, Nos, 187 and 188 of 1898, e 26th September 1899, 


i 
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Arvivanandam. ‘Neither the son nor the daughter-it-law had completed the adminis. Srirangam- 


tration of tho estate of Arivanendgm, In answer ¥, the present suit the defendants mal 


contended Snter alia that the detree had been obta ned fraudelently without -notice Sandaamal, 
to Sarah, that the promissory nia nbs begn executed ay Sarah and had noc onsideration, 
that Sarah yas not alive at the dafe of the executign sale, that the decree and exe- 
cution prodeedings were thereforg null and véid-gnd that the estate not having 
been administered the suit for partition was unsesairfable. 


Ce e 
Held that a party to & decree om his repretpniatives can,as defendants in a e 
subsequeitt suit impedh the decree pn the ground nf fraud. e r £ 


Held also that befor&the distribution of an edate by the adnfinistrator anë the 
allotment of shares | te the next- “gf- -kin, senont- of kin is not entitled to maintain a 
suit for the recovery. of any specific shåre of for partition and can only bring a suit 
for administration making all persons interested the estate parties to thg stit. 

' Appeals against the decree of the Distri® Gout of Trichino- 
poly in Original Suit, No. 10 of 1895. . d 


John Adam and Joseph Satya Nader for appellant. ° 
V: Bhashyam Aiyangar for 11th respowdent. 

P. S. Sivaswami Aiyar gor 7th respondent. 

P. R. Sundara Aiyar for 5th respondent. ° 

T. Rangachariyar for 8th responderg. ° 
The Court delivered the following e . 


J UDGMENT : :—The plaintiff’s action is for partition by Mere 
and bounds of certain properties set out in the schedule fp her ° 
plaint and that one-third thereof may Łe given to her, she having 
purchased in Court auction under a decree obtained by her in O. §. 
No. 2 of 1885 the one-third share therein of one*Sarah Ammal, the 
widow of one John Arivanandam Pillai, deceased. . 


The defendants denied her righ to the relief aske# for and 
alleged that the decree obtained by the plaintiff in eS. No. 2 of 
1885 was obtained by fraud?” 


e The story is an extraordinary one. John ArivaiandamePillai, 

a Native Christian pleader, died intestare on the 4th April 1884 at 
Trichinopoly where he had resided, ‘eaving him surviving his 

widow Sarah Ammal, ason Somasundaram Pillai (the husband of © ` ° 
the first defendant) and a. daughter Xatnavati Ammal, the 4th 
defendant. . 






Being a Nativo Christian, the Incian Succession Act (Act 3 x : 
of 1865) applied tethe astate of the deceased. He was a*rich man ` 
and-left considerable property. His widow, who was an intem- ° 

Ç` ° 
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perate woman and very much under the influence of the plaintiff, 
applied for letters of administration te his estate. His son Soma- 
sundaram Pillai applied to be joined withe her under section 202,¢® 
in the grant and on the 10th Septembes 1884 an order was made by 
the District Judge of Tr ‘gphjnvpoly granging letters of administration 
to the petitioner and het yes A5 stamps were not furnished 
thig ‘order was cancelled” but on «the 29th Octobé 1884 a fresh 
potitfon was *put in on behalf, of the widow loa that letters 
should. be granted to her alone excluding her Sons and on-the 17th 
December the son put in& petijionsasting for grant to him alone. 


' On the 19th January 188%, however, letters were issued jointly. 


The son acted solely, however for from this time the whereabouts 
of the widow became lost in mystery and no one who had known 
her before is proved’ to have since seen her—unless the plaintiff 
has, as she alleges—as will be shown later on. 


On the 6th January 1885 the plgintiff put in a plaint in the 
High Court at Madras claiming from the widow of the deceased 
Rs. 15,600 (C. S. No. 2 of,1885). By her plaint she stated that, on 
the 5th September 1884, at Madras, the defendant by her promis- 
sory note promised to pay on demand to the plaintiff or her order 
Rs: 15,000 with interest at 12 per cent. and that she had not paid 


‘the eae or any part thereof in spite of frequent demands. The 


return day fixed in the simmons was the 22nd January; and on 
that date the plaintiff obtained an ex-parte decree against the 
widow for Rs. 15,600 and costs. On the summons is written—as 
an acknowledgment of service—* Mrs. S5. Areevanandam.” The 
promissory qgte put in by fhe plaintiff is signed “ Mrs. S. John 
Arivanandam.” Both are written English. It appears from 
a perusal of the Judge’s notes at the hearing that the plaintiff at 
that time merely stated that she saw the defendant sign the note 
and that she paid her the Rs. 15,000. The plaintiff in execution of 
this decree attached various portions of the property of the late 
John Arivanandam Pillai and brought them to sale, becoming her- 
self the purchaser of the one-third share of Sarah Ammal in each lot 


s9sold. She says she purchased for Rs. 100 property worth many 


thousand rupees. She now, in this action, asks for partition of 
these properties by metes and bounds anf thatthg third share of 
Sarah Ammal should be delivered to her, ; 


: v. 
e e 
i 
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In February 1885 the’son Sanai Pillai applied to the 
Court that letters of administration tœ the estate of his father 
should be handed over tog him alone aa he wa€ unable to see or 
communicate with his mbthert and on the 87th February 1835, 
when thg application came on, the Vaki#who had appeared for the 
widow said he @id not? know where shee vis, but would enquire and 
the case was asljourned to thé th Mard for that purpose. On the 
8th March the kil said he had been unable tcascertaig her 
whereabouts and ® order was made difecting lettets of adménis- 
tration to be handed over šo the gor (see Exhibits XXIII a and b). 
In August and September 1885 the gaughter presented petitions 
against the administrators, but the@vicow could not be found (see 
Exhibits XXIV and XXVII and XXVIII). In Octobet 1885 the 


. surety for the widow desired to withdraw, bht°notice could nog be 


served as the widow could not be found esee Exhibits XXIX, XXXIa 
and XXXIb). ` à 


In January 1880 a warrant Was :ssued for thesarrest of the 
widow at the plaintiff’s instance but she could not be found even by 
the plaintiff (see Exhibit XXXVa). In January 18§7, again she 
could not be fotnd (see Exhibits XXXV and XXXVI). Exhibit 
XXXVI is signed by the Village Mursif of Pandamangalam, who 
says that when he and the peon enqyired at the village of Yanda- 
mangalam for Sarah Ammal alias Mrz. John Arivanandam “ -the 
people say there is no person of that name in this village. ‘I know 
this fact.” This is dated the 28th Janaary 1887, and yet according 
to Exhibit XX XVII a notice is endorsed “ I received copy of this 
notice, on the 27th January 1887. Signed Mrs, S. Arivanandam ” 
(the name being the same asin the end>-sefnent as the original sum- 
monsin O. S. No. 2 of 188$), the notice as far as can be egathered 
from it having been served at Pancamangalam, the very, place 
where on the following day the Muasif says there is no person 
of that name in the village. It ic observable, too, that one 
of the witnesses to the signature in Exhibit XXXVII is a 
native of Srirangam where the plaintiff lives. However, the Distrivt 
Judge held that “this service appears not to have been made 
on the person named in the summons” and declares the elena 
insufficient. . Exhipits XXXVIIa ard XXXVILIb show that, in 
like manner, in April 1887 the widow could not be served; and in 
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August 1887 an order is passed by the District Judge of Trichino- 
poly: “ As it appears impbssible to procure the attendange of te 
judgment-debtor, the Court must dispepse with examining her.’ 
In April 1887, however, a petition had been presented to the 
District Court at Trichinpaly purporting to be presented by the 
widow which is signed ¢ Mrs. S. Arivahanddm ” ¢he same signa- 
turo again) consenting togfho sale, ofher properties, but it is not 
proved. to hav been signed by the widow nor tat the gentlemen 
whe purported to witness*the signature knew Mer {see Exhibit M). 
In October 1887 the son Somaufidayan Pillai pw in a petition, to 
set aside the attachménts oktained w the plaintiff in execution of 
C. S. No. 2 of, 1885 gileging that the widow’s whereabouts were 
unknown but the petition was*dismissed—Exhibit D. He also in 
thessame month filed 4, plaint in the High Court, Madras, to set 
aside the‘decree in C. S. No. 2 of 1885 and to declare the promissory 
note on which it was obtained a forgery, In his plaint he alleges that 
since administration no tidings dave rtached the family as to his 
mother’s whereabouts and that all attempts to trace her have proved 
of no avail. In January #888, however, Somasundaram Pillai died 
and when the case came on for issues, as the representatives had 
not come in, it was ordered that the suit should abate. On the 
23rd Yarch 1888 the widow of Somasundaram Pillai (the 1st defen- 
dant in this suit) got an order that an Amin of the District Court 
of Trichinopoly should take charge of the property of Somasundaram 
Pillai. In July 1888 an order was made on a petition wherein the 
petitioner is called Mrs. Arivanandam Sarah Ammal—Exhibit L. 
The petition is not exhibited apd who put it in cannot be ascertained. | 
The order pfeludes thee Amin from interfering with the estate of 
Arivanandam whilst petitioner’s letté* of administration are still 
in force. ° 


In August 1888 an order was made by the District Judge of 
Trichinopoly revoking the grant of letters of administration to the 


i estate of the late John Arivanandam Pillai because of the death of 


Semasundaram Pillai and the unfitness of the widow, if she was 
alive, and appointing the Amin of the Court the administrator of the 
estate of the late John Arivanandam Pillai. In his order (Exhibit 
XLIV) tite J udge speaking of the widow Sarah 4mmal says : “ It-is 
“ evident that if she is alive, which is doubtful, she is kept out of the 
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“way by persons who wish to make ae of her name. She is Srirangam- 
“further, disqualified for being administrator by having parted oe 
e“ with nearly all her interest in the estate of tRe deceased (4) to 
‘one Srirangammal of Sritang¢m who is evidently the real counter- 
“ petitiongr. “his person has seized .cShtrol of the estate under - 
“ cover of the grant of Tetters of adminisizakion to Sarah Ammal,” &&, ’ 
In May 1890 an application was mad by the present 1st defpn- ° 
dant, the widow N adpoint her inferim adminis- 
tratrix of the estat® of the late, Johr Arivanandam Pillai 4nd 
thereupon the District Judge maadg a special order gdjourniag the 
case in order to communicate, if possible, with Sarah Ammal. . “Tf 


v. 
Sandammal. 


Sarah Ammal is not produced before tfe Est Juneppetitioner may apply 
to me to be appointed interim adminibtretrix pendente lite and d will 
grantit.” She was.not produced, and cn the 12th March 1891 the ,°¢ 
the District Judge in an admirable judgment revoking the grant 
of letters of administration to Sarah Ammal gives his reasons for 
concluding that a gross fraud was being attempted to..be played on 
the Court, and we are fully satisfied that he is right in his conclusions. 
On the 80th October 1894 an order was. passed granting to the Ist 
defendant letters of administration to tke estate of the late John 
Arivanandam. Pillai, and this was confirmed on appeal to the High 
Court by their decree, dated 4th Decer-ber 1896. e: ° 


This was.the state of affairs prior to the commencement ‘of ° 
this action, from which it appears that, since Japuary 1885, there 
has been continuous litigation between the plaintiff and the- 
representatives of the deceased John Arivanandam Pilfai, only a 
portion of which has been referred t above, and in,almost the e 
whole of which efforts have bgn made unsuccessfully to obtain the 
appearance of Sarah Ammal. It is aso clear that, from*time to 
time, though Sarak Ammal has neyer been seen by any one in- 
terested in the proceedings and who knew her, she has been 
‘represented occasionally. but invariably by a vakil who does not 
pretend to know anything of her or of har whereabouts. If she is, 
alive and capable, she has successfully evaded all the efforts of th8 
Courts to get her to appear, in a way which, to say the least, ig 
surprising ; and if she is incapable or cead, she is being personified . 
by some one for purposes ef their own ; and it is difficult to*see how 
her relations could benefit by her appewrances-on the occasions on S 
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which she has purported take any interest in what has been going 
on. She purports to havé signed the promissory note uppn which 
C.8. No. 2 of 1885 is based and to hyve, endorsed the summons. e 
From ‘that time, Jahuary 1885, if in, fact she did eadorse the 


* summons, till the 27th Jdhuary 1887, she cannot be ‘served ; then, 


on that date, a notice is Sudorsed, “ received copy *of this notice— 
Mrs. S. Arivanandam” af the Plass’ and on the day before the 
villagers and Munsif of" Pandamangulam say g is no such person- 
thete. This iš a notice that a day, has been fix far enquiring us to . 
her inferest in ‘properties ettathéd hy the plaint™f and the plaintiff 
alone could be benefited bythe notice being shown to have been 
served. In Apr il 1387 theres a petition purporting to be put in 
by the widow conSenting to the%ale by the plaintiff of her properties 
—ihe plaintiff alone could benefit by this. In November 1887, the 
plaintiff having been refused leave to bid at the Court sale of the 
widow’s property, a vail appears for the widow on the appeal of 
the plaintiff to the High Coure and tonsents; and lastly, in July 
1888, a petition i is put in, in her name objecting to the Amin of the 
Court being appointed to*take possession of the estate which the 
plaintiff desires to dispose of. On every occasipn, therefore, in 
which she has purported to appear, the only person who could have 
benefited by her appearance has been the plaintiff. If, therefore, 
she is peing personated, the? assumption would naturally be that it 
is by the PARU or at the plaintiff’s instance. 


v We now come to this action, and the onus being on the defen- 
dants they commence their evidence by calling the plaintiff and, 
having regard to what sh® proved in O. S. No. 2 of 1885, her 
evidence is remarkable. Her story pow is not that she lent Sarah 
Ammal Rs. 15,000 on a promissory note; bat quite a different story. 
In efgect she’ says Sarah Ammal and her son and daughter befor. 
letters were granted wanted her to buy a village for Rs. 15,000; 
she spoke to Somasundaram and the 4th defendant about it and 
they all arranged the sale at Trichinopoly; that she and Sarah 
"Ammal and Somasundaram (but not the 4th defendant) came to 
Madras to take the opinion of Mr. O’Sullivan and get the deeds 
prepared ; and that she brought the money with her and without 
any rec8ipt or any deed she paid Rs. 1500 tg Sarah Ammal who 
gave it to Somasundaram who went off with it and they all. then 


PARTS X & XI.] THE MADRAS LAW JOURNAL REPORTS. 845 
3 e i 


declined to carry out the agreement. Tey said they would do so eee 
after getting letters, howeyet, but after they got letters they refused v. 

*to do so and on their refusal the plaintiff J filed her suit. She 5#2dammal. 
also says the guit was filed’ before the lettgrs were granted. Money 
was paid wt the time the pypmissory nota v was given. Money was 
paid in Madras ànd pr omissopy note whs given in Madras and abe 
the same time She says’the famity was w i in debt. e Sarah Ampal : 
had money enougiN\ They we wêre selling the land to effect division of 
i hate è 5 ° . 


. è e 

* Now, if that story i is ena; it is "difficult të understand why the 
action was brought against Sarah Agenal alone on the profnissory 
note, or why Sarah gave the promissowy note. ` Why should the plain- ` 
tiff have brought the money to-Madras? Why*should Sargh hgve 
given the promissory note in Madras since they were all at 
Trichinopoly when they finally refused éo sell? ‘Why should 
the plaintiff have paid the moneg before the deeds were pre- 
pared and executed and why has nothing been said about this 
supposed agreement to sell before? Why did she pay the money e 
in the absence of the 4th defendant who remained in Trichinopoly ? ° 
Indeed, the story is, on the face of it, sa utterly improbable that, 
in the absence of strong corroboration, no one could believe it. “It 
is not corroborated, but its improbabilfties are added to by the rest 
of her evidence. The explanation given of where the money came 
from is quite incredible. She says that sls became a widow in 1862. 
She was in litigation with her husband’s family and her father 
gave her Rs. 40,000 in cash for her maintenance—a most improb- 
able story, for no rich native would ‘give ç cash to a goung widow ° 
when he could have settled géher property on her; and, if he had 
done so, how much of it would have been left in the hands of a 
young widow 22 years afterwards ? e She further says that sh® saw 
Sarah Ammal a week ago in the house of her pleader and spoke to 
her and spoke to her counsel about it afterwards. Her counsel 
does not go into the box and she calls no one to corroborate her in, 
any way. On the other hand, there is abundant evidence to show 
that her story is untrue, without going info it in greater detail «w« 

We agree with the _ district: Judge and do not believe the 
plaintiff’s story. eWe go * further, however, and say. we do not 
believe that the plaintiff had Rs. 15,000 or that she paid Rs. 15,000 
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to Sarah Ammalin Madras. We do not believe that Sarah Ammal 
executed the promissory note in Madtag and we are nob satisfied 
that she ever in fact i signed the promissory note or that, if she did,® 
she knew what she was doing. fe she did, it is ,by’no means 
certain that she ever englorsed the plgint or was aware that any 
action had been brought abainst* her ; and we have no hesitation 
in nding, as @ fact, th the deeree in ©. S. No#2 of 1885 was 
obtatned by fraud and is null apd voiel nea A defendants. 

° Wo have no doubt that the. defendants afe entitled to set up 
this defence under Sectién shof she fividence ‘Act. If authority 
were wanted for this dectsion the two cases, Rajib Panda v. 
Chowdhry, 8 Cal. W. N. 660, and Sreemuthy Nistariney v. Rat 
Nunéo, Lall Bose, Toid., 670 are in point ; but apart from authority . 
it $ cléay that by the words of the Act as by the English law a 
person not an actual party to the fraud may set up fraud.as an 
answer to a decree either of an English or any for eign Court—see 
Cole v. Langford, [1898] 2 Q. B. 36. 

All these questions are, however: matters which are entirely 
immaterial in this case, tor in no circumstances can the plaintitf 
succeed in her present action. . 

The plaintiff’s action is for partition by metes and -bounds of 
certaim specified portions of the estate of the late John Arivanandam . 
Pillai set forth in the plaint schedule, she having purchased the one-’ 
third share of Sarah Ammal in each of those portions of the proper- 
ty. All the property, however, of the deceased John Arivanandam 
Pillai bec&me vested in his administrator and under the Succession - 
Act remained in him until he distributed the estate, and the widow 
had no saleaDle interestin any part of the estate until, in the course 
of the administration thereof, her shat8 was determined and became 
allottgd to her. Untilthat happened (and it has not yet been done) 
the only process by which the plaintiff could legally obtain the 
widow’s interest in the estate is by a suit for the administration of 
the estate of John Arivanandam Pillai, and to such suit the widow, 


‘€ alive, must be made a party. If she is not alive,. letters of 


administration to her estate must first be taken out and the adminis- 

frator must be made a party. The plaintiff, in her evidence, says 

that shesaw Sarah Ammal'a week before she was examined at the 

house of her pleader. If so, she was alive at the fommencement of 

this suit and even if it were possible to treat this suit as an 
6 
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administration suit (though it clearly is net possible so to treat it) se a 

` it would n@cessarily have to be dismissed Br want of parties as she sa 
fs not joined asa party. %, į Sandammal, 


e e e 
The smt is wholly misconceived and should for this reason be » 
dismissed.” As, however, th8 litigation JER been so prolonged and’ 
has been and is being conducted in å chy eee leaves no doubt in 
our minds that a cgnspiracy exists and i¢seing carried out witlfa 
view to deceive the Nourts, we hav thovght it righ’ to consider 
the case of fraud spb up by the deféndantg and to express our view 
upon the decree in C. S. No. 2 of 1885. ‘ hat‘the sathe fraudulent 
conduct is continuing is obvious from the attempt to* comptomise 
these appeals and -we have little doubs that the’ plaintiff has 
succeeded in inducing the lst and 4th de-endants to join with her 
in her attempt to get a decree in this Court by fraudulent means. 


It is clear to us that, if Sarah Ammal i$ alive, she is, and has 


been for many years past, un@er theeprotection and in the hands of E 
tho plaintiff, who is and has been making ase of her as “her tool for 

the purposes of her proceedings. If Saran Ammal is not alive, we ° 

are satisfied that, from the time of her deata, she has beeh personat- ° 

ed by or at the instance of the plaintiff with the sarħe view. The é 


evidence shows that in 1884 Sarah Ammal was given to intewper- . 
: ance and was under the influence of the*pleintiff who waseven then 
‘supplying her with drink, and we believe that from the time of her 
disappearance—so vupportune so far as the plainttfi’s designs were 
concerned—until her death, if she is dead, or, if not, antil the 
present time, she is and has been a mgre tool in the hands of the 
plaintiff, ignorantly signing what she was told to #ign and un- 
conscious of what was going ef. 

For these reasons we think the decree of the District Judge 
was right that the decree in C. S. No. 2 cf 1885 was obtained by 
fraud and we dismiss this appeal with costs of 7th, 8th and 9th 
respondents. e 


The 8th respondent’s claim was admisted in the Court below? 
and he has been unnecessarily made a respondent in this appeal, $ 
The plaintiff must pay his costs of the appeal. 
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I THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ai iyat and Mr, Justiog, 


OF arrell. ° ‘ 
© 3 
Subrahmanyam... ye... .e Appellant* ‘(Pldintif’) 
. : eD et ý 


e > , 
Ramasawmyeand others f. Ssa ga w (Defendants.) 


e a 
* Practice—call for additional stamp—boné fide miftakeeas to time granied— ` 
Delay. . ° N àù . i e 
Where a Vakil bona fide believed that the time granted for the payment of 
additional stamp „auty was fifteen daf™ whereas it was only a fortnight and paid the 
money on the 80th Apri? instead of og the 29th :— 


He that the Court had power to extend the time originally allowed and thatin 
tho. . Circumstances of the case, the time should have been’ extended and the delay 
excused. Chunni Lal v. Ajughia Prasad, I. L. R., 19 A., 240 referred to. . 
~ Appeal from the dart of the ‘District Court of Godavari in . 


O. S., No. 3%f 1897. 
P. R. Sundara Aiyes for appellant. 
. P. S. Sivaswami Aiyer for respondent. 
The Court delivered the following 


JUDGMENT :—Theregppears to have been a bona fide mistake 
on the part of the pleader as to the time allowed for payment of 
deficient stamp duty, which was paid and accepted by the District 
Court on the 80th April instead of the 29th. We think the District 
Judge ought to have granted an extension of time for one day, and 
we have nos doubt that he “vould have done so had he not been 
under the impression tlfat he had no discretion in the matter. . This , 
is, however, an error. See Chunni "hal v. Ajudhia Prasad, I. L, 
R., 19 A., 240, and the cases there cited. We reverse the decrge 
of the District Judge and direct that the suit be readmitted to the 
file and disposed of on the merits. 


Costs will abide and follow the result. 


Ld 
* A. No. 229 of 1898. 21st September 1899, 
bs ——» 
° è 
e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. Py 
Present :—Mr. Justict Moore and Mr. Justioe Michell. . Naa cats 
, Ai e 
Subrahmayyam Pillai oh. ° n. ; Appelfant * (Petitioner), d 
@ v. , 
a e °S 
Narayang Aiyangar and anothers ;.. Respondents (Counter-peti- e 
° . asi 3 Bi tiongr). ° 
. e 


Transfer of Proper Act, S. 89—Oxder absolutefor sale, f A 


An order absolute for sale under s. 89%pf jhe Transfer of Property Act is not a 
mere formality but ah essential preliminagy to ths mortgaged eproperties: being 
‘brought to sale and all proceedings taken upon tise dacree without guch order abso; 
lute are null and void. Tara Prusad Roy @. Bhoocdet’ eu I. L. Be 22 C. 931 
approved. ; ° 

Appeal from the order of the Districs Court of Tinnevelljein ° 

A. S. No. 89 of 1897 reversing thé qrcer of the Court of the 
District Munsif of Srivaikuntam in C. M. P. No. 2014 of 1896 in 
O. S. No. 182 of 1895. “e e 


M. B. Ramakrishna Aiyer for appellant. 


P. R. Sundara Atyer for respondent. - ° 


The respondénts brought a suit agamst the appellant on a 
hypothecation bond and obtained a decree pn the 25th March 1895. 
The decree directed that the appellant should: pay the decree 

_amount within four months and that on default the hypothecated 
properties should be sold and the proceede applied in payment of - 
the money due under the decree. The respondents never, obtained 
an order absolute for sale under 8. 89, Transfer of Property Act, 
but brought the property to sale and “purzhased it themselves on a 

- the 10th April 1896, and the gale was subsequently confirmed on 
the 25th June 1896. The appellant put in this petition on the 13th 
Npvember 1896 for ‘permission to pay into court the amoun? due 
under the decree and to recover the properties. This application 
was granted by the District Munsif andthe District Judge referred _ 7 
tothe decisions in I. L.R.,17 Mad., 96 aad I.L. R.,19 Mad., 40. 
nd held that the order abolite for sale undar S. 80was but a mere ‘ 
formality and that the sale was not invalid and reversed the, 
decision of the District Munsif. From thie decision the petitioner e 
appealed. l ® 
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The Court delivered jhe following 


JUDGMENT, :—The decision of theDistrict Judge ‘cannot in. 
our opinion be upheld. No order „ablato for sale having, been? 
passed under S. 89 of the Transfer of Property Actand no appli- 
cation for such an order thaying been made åo the court the decree 
of the 25th March 1895, was ‘ingepable of execution” and all 


Pipeeect gs pirporting oh have been taken in execution of it must 


beļheld to haye been nul and void, Î.L.R., 22 fC. 981. We allow 
this appeal with costs. and restore the order of the District Munsif 
under date the 22nd January* 1897 in so far as it sets aside all 
exedution proceedings which gad taken place up to that date and 
directs redelivery 8f the property to the lst defendant but set 
asid? that portionof.that order which directs that the decretal 
amount if paid into court by the 1st defendant*shall be paid to the 
judgment creditor. ‘Khe question as to whether the decretal 
amount can be received months after the period allowed for pay-' 
ment by the decree nisi under $. 88 of the Transfer of Property 
Act had elapsed is one that does not arise for decision now and 
cannot arise until an application for an order obsolute for-sale is 
made to the District Munsif under S. 89 of th Transfer of Pro- 
porty Act. We do not interfere with the orders of the lower 
court’ as to costs. o 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice O’Farrell and Mr. Justice Michell. 
Š , 
M. Sree@haran Somayajipad and) Appellants* 8rd and 4th 
another. ee Plaintiffs. 

: v. 
Pdéramatham Somayajipad and others. Respondents. - ° 


Civil Procedure Code, 5. 315—Compromise—Decree, finality of—Revision petition—= 
Conversion into appeal—Civil Procedure Code,'S. 830—Right of one of several Plaintiffs 
to challenge compromise, i 

In the course of an appeal pending before the District Judge, a petition No. 59 

as put in by the Vakils of plaintiffs and defendants 3 and 4 requesting the Court 


“to dismiss the appeal on the ground of an alleged compromise between the parties. 


On the other hand another petition No. 96 was filed by the 1st plaintiff and the 4th 
defendant denying that any compromise was ever made®ang asking the Court tó 
a ae are 





* 5, A, 932 of 1899. 7 15th September 1899, 
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proceed with the appeal. The T udge upon a report by the District Munsif that he 
was satigfied that the parties had compromised dismissed the appeal and passed a 
final order on the petition Ño. 59 and another on both the petitions jointly in the 

nature of a judgment on th’ ghole matter; but no ogder was passed on the other 
petition N$. 96 This revision petition was thence in purporting to be against an, 
order on petition No. 96, dated fyne 27, 1898." r. order of that dats was really on 


petition No. 59:—" ` o. 
Ce e 


Held that the revision ‘petition might be treat§d as having been instituted #ainst 
the order on C. M. P. 59, that an*appeal lay against the dismissal of the @ppeal on 
the ground of adjuetmet out of Court where the Parties denied that any adjuftment 
‘yas made or that ths Vakils haè any, authotity iw make the compromise, that in the 
circumstances of the case the revision petition having been filed within the time 
limited for an appeal might be treated as p'a on payment of the prope» coùrt-foes, 
that the fact that the plaintiffs sued on behalf of a Sabha yih the, permission of 
the Court, under S. 30, Civil Procedure Code, did not deprive one of them of.ipe right 
to challenge an alleged compromise tò which one of many “plaintiffs - would ordénarily | 
be entitled, and that the lower Court before dismissing the appeal shorld have taken” 
evidence and satisfied itself that the compromise wes assented to by the parties. 


Goculdas Balabdas Manufacturing Gompany v. Scott I. L. B- 16 B., 202 and 
Mahomed Wahibuddin v. Hakiman, I, L. R., 25 C., 757 followed. 


Second appeal against the order of the District Court of South 


Malabar datede27th June 1898 in Civil Miscellaneous Petition, ` 


No. 59 of 1898 in A.S. No. 571 of 1896 presented against the 
decree of the District Munsit’s Court of Angadipuram ia O. 8. 
No. 598 of 1894. 


C. Krishnan for appellant. R 
` P. R. Sundara Aiyer for respondent. . 
The Court delivered the followitg 


, JUDGMENT :—In appeal No. 571 of 1896 before the District 
Court of South Malabar against the decree in O.S. No. 503 of 
©1894 on the file of the District Munsif of Angadipuram, a fetition, 
No. 59 of 1898 was presented purporting to be pn behalf of the 
plaintiffs and the 8rd and 4th defendants in the suit, by their re- 
spective pleaders, praying that the case might be struck off the file 
on the ground that the matter in dispute in the suit had been com- 
promised by the payment by 4th Defendant to lst Plaintiffs pf 
Rs. 1,928-15-6, on behalf of the Sabha, and both parties had agreed 


to pay their own®costse A counter-petition, No. 96 of "1898, was. 


presented to the District Court by the 1st Plaintiff and the 4th 


M. 


Sreeđha- 
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Mt. Ses Defendant, - objecting to thp compromise ‘as not being binding on 
Sninyafinad them, and praying t that the appeal might | be tried on the merits. 


Pian athai 


Upon the former petition the District J Hige passed the following 


'omayajipad. order, dated 380th March 1898: “ notite te the other parties to show 


"cause why the Munsif shold" not be required to take evidence, in 
spite of the supposed compr8mise.¥% Upon the latfer petition his 
ordex, ‘bearing ¢ the same de, was: Vide Order on®M. P. No. 59 
of 1898.” It appears that the Digtrict Munsif reported that he was 


eotisited that the parties had SOIR RTNEOH  . 


- The District Judgé pasa fwo Final orders of ‘the same date, 
27th Jun’ 1898, one an order omthe two petitions, Nos. 59 and 96 
of 1898, taken together and the other an order on No. 59 alone. 


e The rder on Petitio& No. 59 alone is-as follows: “The appeal will 
e . 
be struck Off in accordance with the Munsif’s report and the peti- 


tion of the pleaders on bofh sides.” The order on the two petitions, 
Nos. 59 and 96, taken together, gllowed (the words are “TI decline 
to dismiss”) the. former petition, and dismissed the latter.petition. . 
There are thus two finaleorders upon No. 59. No final order 
appears to have been passed on petition No. 96 separately. Pro- 
bably the District Judge intended his so-called order on the two 
petitions taken together to be his joint judgment on both and the 
separate order on petition N®. 59 to be the order, in the proper 
sense of the term, thereon, in which case, however, there should also- 
have been a separate order (proprio sensu) on petition No. 96. The 
present Reyision Petition before us purports to be a petition against 
“the decree or order” passed on the Petition No. 96 only, and 
there is no pefition against the order passed on petition No, 59 
separately or the order passed on petéijons Nos. 59 and 96 taken 
together. ° The petitioner’s vakil says it was by an oversight that 
the revision petition was made out as being made against the ordere 
on, Petition No. 96 instead of against the order on Petition No. 59, 
The date of the order petitioned against is given, in the revision 
petition, as 27th day of June 1898 which is the date of the order 
on Petition No. 59 and as has been mentioned, no order of that 
dgw, and in fact no final order ab all, appears to have been passed 
on, Petition No. 96. The grounds of revision petition show clearly 
that it was against the order on Petition N8. 59 thag the petitioners 
meant. to petition. Under these circumstances we think we may 
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consider the revision petition tò be realty a'petition against the last M. Spee 
meniiorfed order, an amendment being made inghe revision petition Somayajipad 


by oag the nania of the order petitipned against from ‘96’ 
into “39% € 

Te ‘is pag’ on béhalf of the Bonnter-petitioners in this 
revision petition that an appeal lay against the order of the District 
Judge.allowing the application for stfiking the appeal before” him 
off the file: The Petition for striking she case off the file om the 
ground of an- ajleged cowpromfse {Peftion No. 59°of 1898) was 
presented by two pleaders profe8sedly on behalf ‘of the plaintiffs 
and 3rd-and 4th defendants respegively. It was sfoned ‘by those 
two pleaders and by Ist plaintiff and 4th defondant,*and by no 
other person, It has been held by this cou% that a comprgmise 


cannot be entered"into by a pleader on behalf of his cli¢nt without ° 


the express authority of the latter :—Jegupati Mudaliar v. Ekam- 
bara Mudaliar, I. L. R., 21,M., 274. One of the grounds of their 
revision petition is that the petitioners, the 8rd and*4th plaintiffs, 
were not parties to the alleged compromise, and were not bound 
by it, the Plaintiff's Vakil’s action without express aathority from 
the petitioners not being binding on them. The-rrevision petition 
` thus impeaches the alleged compromise as not being a ‘ lattful 
“compromise,” and, therefore, in our®p‘nion, the petitioners could 
have appealed :—See Goculdas Balabdcs Manufacturing Company 
Limited v. Scott, I. L. R., 16 B., 202, 212. We do not agree with 
the view expressed by ihe District Jadge that, the suit being 
one brought by four plaintiffs, with permission given under Section 
30 of the Code, jointly on behalf of tLe Sabha, thg 3rd and 4th 
plaintifis have not the samg right which one of several plaintiffs 
might ordinarily have to challenge an a leged compromis®,’ 


e The Petitioner’s vakil asks that, if an appeal is held tò have- 


lain, this petition may be treated as .an appeal, as it was presented 
within the time allowed for an appeal, and he refers to Mahomed 


Wahibuddin v. Hakiman, I. L. R., 25 C._ 757 at p.778. We think, . 


under the circumstances, we may. properly accede to this request 
on the understanding that the proper court-fee for the appeal*ae 
put in on or before the 8th September £899. 


` e 
Upon ‘the enfits, we think that the alleged compromise not 
having been shown by evidence to hava been entered into by the 


Paramatham 
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© 


854 ' THE MADRAS LAW JOURNAL REPORTS, Tron. 1x. 


M. Breede 3rd and 4th Plaintiffs or byeany one duly empowered to enter into l 
‘omayajipað. it on their behalf, jhe District Jàdge was wrong in treating the 


Parean iham 


alleged compromise asa“ lawful copprêņšo. ” It appears from 


jomavajiped. the District Judge’s so-callagl order on thb Petitions Nos. #9 and 96 


taken together, that both oe and the Dastrict Munsif declined to 
allow evidence to be given s to Whether srd and Aih Plaintiffs 
joined in or consented to YÀ compromise. We agre in the view 
taken ‘by the earned Judges of» the Bombay High Court in the 
Goculdas Balabdos M anufacturing Gompany Limited *. Scott I. L. R., 
16 B., 202, that -where an alleged *agrooment of compromise fh 
impughed by asparty to the sit sought to be bound by it, the court 
must satisfy itSelf My evidence taken that the agreement or 
compremise is a lawful] one, before it can proceed under section 


° 0375 to record it and pass a decree in accordance therewith. In 


that case the agreement was challenged on the ground that some ' 
of its terms had not been consented to by both parties to the suit; 
but the principle is the same, whether the legality of the compromise 
be called in question on that ground or, as in the present case, on l 
the ground that some of the parties to the suit have not consented 
to thé compromise. See also Appasawmy v. Mantkam I.U. R., 9 
M., 103. We therefore reverse the order of-the District Judge . 
passed*on Petition No. 59 of 1898 on the file of his Court, and 
direct that lie either take, or cause the District Munsif to take 
evidence on the question whether the alleged compromise was 
entered into by the 3rd and 4th Plaintiffs and that after such 
evidence has been taken he do proceed according to law; costs of 
this petition will abide and be ¢isposed of on the final determination 
of the proceedings i in thé Appeal No. ae of 1896 on the file of the. 


District Court.- . 
e g e ° 
n ca ` 
e 2 #: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


oa Present :—Mr. S. Subramania Ayar Officinsing Chief Justice, 


and Mr. Justice OF Farrel ® $ e 


rcs In Appeal No. 150 of 1898. 


Srinivasa Thathachariar and others . 2 " Appetianis* (Defendants) 2 


Fe ° s on ` Ta £ ° 


Srinivasa Aiyangar g andothers ° aeie (Plaintigs.) 
Ty In Appeal J No: wat @ 1898, 


Srinivasachariar and another . æ.. Appellants (Plaintif.) 
vO 


Srinivasa Thathachariar and others® . .. Respondnts (Befendgnis.) 
Religious office—O fice. holders—Community œ claas; "compellable’ tb pofform 
the duties of offce—Civil Procedure Code, S, 11—Extent of court’s interference. 
e 
Under S. 11 of the Code of Civil Procedure, Civil Courts have jurisdiction to 
entertain suits relating to infringeents of@ights connected with an office. 


The members of an ill-defined community such as the Vaishnavas cannot all be 
the holders of the Adhyapakam office, They may’be entitled to join in the recita- 
tion of the prabandhams during the hours of worship, but only* those of them 
that are attached to the temple and are compeluble by the, temple authorities 
to perform the duties of the office are the holders of the Adhyapakam office. PS 


In suits relating to religious offices, the civgl ccurts ought not to interf6re with 
or decide anything in reference to the rituals or ceremonials except so far as might 
be necessary for the.protection of the office-holdersin the exercise of their rights, 

Appeals from the decree of the Temporary Subordinate 
Judge’s Court of Tinnevelly in O. S. No. 2 of 1896. . 


The facts appear from the judgn®nt of Subrahmanta- dian 0. 
C.J. The decree of the Subordinate Judge runs as follows, (the 
italicised: portion being that which is Cirected to be medified or 
gmitted by the High Court) “....,...... ib is orderefl and decreed 
that it be declared, that the plaintiffs and the other Tenkalat resi- 
dents of Srivilliputtur are entitled to ewercise the Adhyapakam right 


‘in Nachiar and Vatapatra Sayanar temples of Srivilliputtur and 
- in the surrounding temples attached fo, them and the shrines 


of Alwars and Acharyas, &c., attached shereto together with the 
shrines of Natakasala hiruvenkatamudayan and Thirumalat 
Thirnvenkatamudgyan, eAlagarkoil alics Sundararayane Shrine, 
es 


# A. N, P., 150 and 171 of 1898, - ` 12th September 1899. 
A N 
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Krishnankoil and Rengafjrtham, &c., and at Mandapams on the 
occasion of puja and festivale insid® jhe temple and during 
processions of gods along the streets, ig, phat as the stanika recites 
‘the Arulipat, the first Tirthákar, (the Anagac, the Peridhambi and 
the remaining Tirthakane „together wigh the other Tenkdlats have 
the right to repeat the word *“ nayindg” “nayinde” then pecite the. 
Tegkalet mantram “ Srisfjesa Dagapatram” and thereupon recite 
the ‘Ramil prdbandham and conclude the, service with the recitation 
of the said mantram and the recitation of the *Varht Tirunamam” 
on the occasion and at the “igmples tind shrinks aforesaid and 
thatthe defendants and the other Vadakalat residents also of 
Srivilliputtur have ghe right % join in the Sevakdlam from ‘the 
commencement of the recital ‘of “ nayinde+3 but that the ‘Vada- 
kalais are not entitled to repeat their Ramanuja Dayapatram or 
Vashi Tirunamam either at the beginning or at the end of the 
Sevakalam either separately or jointly with the Tenkalais.” 

Ý. Krisynaswami Aiyar fof appelfants. * 

N. R. Rama Subba Aiyar, P. R. Sundara Aiyar and M. A. 
Tirunarayana Chariar for respondents. 

"The Court,delivered the following i 


> JUDGMENT :—The Officiating Chief Justice :—Certain Then- 
kalai Aiyangars of Srivillipuétur in the Tinnevelly District brought 
a suit, having obtained permission, under S. 30 of the Code 
of Civil Procedure, against certain Vadakalai Aiyangars of that 
town praying first fora declaration of the right of the plaintiffs 
and other Tenkalais possessing specified qualification, to an office 
known as Adhyapakam—connected with the recitation of Tamil 
compositions, spoken of ordinarily as gurabandhams, during worship 
carried én according to the usage of the temple in Srivilliputtur, 
and stcondly" for an injunctiom restraining the Vadakalais from 
infringing the rights of the Thenkalais by taking part in the 
recitation of the said compositions and uttering on such occasions 
pertain words called Ramanuja Daydpdtram or the formula used 
by Vadakalais to invoke one of their gurus or saints while 
Seisailesa Dayapdtram or the Thenkalai formula is the only one 
to be properly used at the- recitation. 


The Subordinate Judge held that Thonkal®iseand Vadakalais, 


In A. 150 of 1898, 
ö a 


PART-XIL]° THÀ MADRAS LAW JOURNAL REPORTS, . 857 
i 


possessing the’ pidt “qualificatiotis wee alike entitled. to join in cules 
the recitation and madg ¢ declaration accordingly. As to the Taste 


e v 
patram, however, his dofjsion was entirel, fn- favour of the Srinivasa 


Thenkalaig-and the defendants were prohibited from uttering the Pua iad 


Vadakalai formula during te customary worship. Srinivasa 
e hari 
The’ plaintiffs and defenggnts respi ctively appeal againgt the ~ eg 
decree jn so far as it is against them ead, the poitjs arising ‘for Petar ay 
consideration in these appeals taking they together re E chariar, 
e (1) Does thé alleged ddhyapaham office exist be att PERT 
(2) Ifthere is such an office who are "the persons $ entitled 
thereto ? e e . 
(8) Are the Yadakalais entitled to iie their pitiom OTe he 
occasions in question? . . "° 
- Now as to the first-point, the defendats apparently admitte å 
in the lower Court, from theebeginaing that the alleged office did v 


exist. Some of the averments in their written statement seem to 
support that view. Even if thcse avortments be taken to benot e , 
quite free from ambiguity, it is clear that the existénce of, the 
office was distinctly admitted at the trial. The point is also 
established otherwise. Now the prabandhams, alluded to, are f 
looked upon, at all events by Thenkaléis, in the light of the Vedas. 

Hence the practice which prevails in this temple, as well as in 

other similar institutions of reciting these pr rabandhams during the 

daily worship and on special occasions as festivals. Cgnsidering oe 
that the recitation is part of the established ritual it is not easy to , 
believe that the work of recitation would, as urgedgon behalf of 
the Vadakalais, have been geft to be done at the mere will and 
pleasure of worshippers present. On the contrary, it is highly 
probable that care would have been¢aken to make it incumbént on 
particular individuals to do ‘the work, Consequently, great weight ` 
is due to the evidence which shows that to recite the prabandhams 
is among the duties of certain paid hereditary office-holders falling, 
under the designation of Thirthakars and certain other office- 
holders in the temple, the plaintiffs being among those who have, f 
to perform such a duty. The contention of the Vadakalais that ° 
no Adhyapakamgfice efists is, therefore, quite untengble.” It 

ip unnecessary to notice the authorities cited on- Behalf of the ~ ® 


e \ 
e 


ae 
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pees Vadakalais as none of thew in reality affects the rule that an action . 
atna- nes 
chariar lies in respect of infringements ef riglfts,connected with an office < 


Srinivasa Such as that in questjon. d R e 
Aiyangar 

& ° As to the second poit, at will be seen from whaf hag, just been 
rate said that the Thirthakats aro doubtlêss among shose entitled to 
eens ‘the office and there is nogeason to efoubt that as asserted by the 


Thatha- Vadakalais ths Thathachats who are Vadakalais—are also -Thirtha- 

chariar. Rags’ The suggestion made ôn behalf of jhe Thenkalais that 
Subrahmania though the Thathachars gre sn -the mgtter of Thir tham or saor ed 

A water treated like other admititd Phirthakars, yet the Thathachars - 

are not amortg the real Thirthgkars in the temple has no founda- 
tion whatgver. <The Subordinate Judge was consequently clearly 
right ip holding that the Thathachars also were entitled to the 
office, ° 
But his view that @rdinary worshippers of either sect belong- 
ing to Srivilliputur, but not holdingeany definite position in the 
temple such ‘as is held by Theerthakars, &c., mentioned above, are 
° Adhyapakam office-holders seems open to question. Now the term, 
ofice, in thé sense with which we are concerned, implies, of course, 
a duty in the office-holder to be discharged by him as such—see if 
aŭthority were necessary, Kent’s Commentaries where it is pointed 
out “ offices consist in a rigħt, and correspondent duty, to execute 
a public or private trust and to take the emoluments belonging to 
it” (18th Editions Vol. III, bottom page 647). But no member of 
° the class under consideration, is subject to any duty in the matter 
as admittedly, though any sych member may if he likes attend and 
take part in éhe recitatjon, he is not bound to do so. Therefore it 
is not easy to see how any of this elass of persons can rightly be 
said to be an Adhyapakam office-holder. It- must not, however, be 
understood that the Subordimate Judge’s conclusion that all the 
Vadakalais have, like the Thenkalais in general a right to join in 
the recitation is dissented from, since that conclusion is amply sup- 


sported by the evidence of the independent witnesses and the 
circumstances and probabilities discussed at length by the Subordi- 


`; „mte Judge. 


Lagtly, as to the question whether the Vadakalais are entitled 
to utter their pétram on the disputed *occastomm, there is much 


` conflict of evidence. ‘Is the evidence on behalf of the- Thenkalais 


e J 
. 
-0 


+, 
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_ that their pátram only should be used gr is the evidence on behalf Srinivas 
of the Vadakalais that the pdtrams of both the sects are to be used = chariar 
D e Va 


e entitled fo credit ? . 4 Srinivasa 
e et e e ; Aiyangar 

Now judging from the instances gi dispute between Then-, & . 

kalais and Vadgkalaia whieh have comer ft unfrequently before the a 
courts in connection with other temploeg, the rule seems to be that g cere 
but one patram is used on similar occasions. It seems, therefore, Thatha- 
not very likely that in tho case of the present temple the pfactice oh 

j e 


: ta . i Subrahmania 
is to use more than one pajram.. e | _ Adyar, 0. 0, Je 


That in connection with other parts of* the worship only the 
Thenkalai pdtram is used, as stated in paragraph thirty-five ‘of the 
judgment of the Subordinate Judge, and thate the friar whose 
function it is to begin and conclude the retit&tion in dug foigh, is 
himself a Thenkalai are strong circumstances which terfd to show” 
that the testimony in favour of the case & the Thenkalais is more 
probable. The contention ef theeVadagalais on the point appears, a 


~ 


therefore, to have been rightly rejected by the Subotdinate Judge. 

The’ appeals fail substantially and must be dismissed with 
costs, subject however to the lower ‘Court’s decree being motlified, 
as particularised in the judgment of my learned Colleague yith 
reference to the view taken here as go the persons entitled to the ° 
office in question. , 


O'Farrell, J.—I concur with the learned Officiating Chief 
- Justice in the order proposed and in the reasons givens by him for . 
that order. i - 


With regard to the qgtinction which he draws between. an 
office and a mere agt of worship, it appears to me to be adistinction 
eof great importance, which has na always been sufficiently ettend- 
ed to. For reasons that I need not go into, there isa growing 
tendency to bring before the civil courts disputes on matters of 
religion not properly within their province. With that object 
allegations are made that: offices exist the holders of which confist 


of all the members of a particular community or sect or those 

members of the sect or community who possess certain attainments, 

such as knowlgdge of the Vedas or the Prabandhams êr the like. 

I find it difficult to conceive of an office being held by all the ° 
B 
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Prinirana ‘members of an ill-defined class or community and I have little doubt 


ohariay that, in most cases, -at least, the allegations are simply ar attempt 
Srinivas, to introduce a legal fiction which wowlds clothe the. civil courts e 


cAtyenen with a jurisdiction th®y would not otheswisepossess. , I ¢hink that 
Sanyal * in all cases of this kind sifict proof shoyld be required of the exist- 
o I e y . 
.% ence of an office and that the persons who allege that they are 
Srinivasa > os s 


Thatha- Offiqe-holders arg really subh. In order that an office may exist 
eter there must be % duty enforceable by déprivation or other temporal 
O'Farrell, J. sanction. Where there is no duty or a duty eifforeeable merely by 


-` moral er social Sanctions, there gan be no office. 


e . fe 
Ín fhe prégent case I havemo doubt, on the evidence, that an 
office exist called*the Adhyapa®am office and that there are persons 7 
e remwnerated for pérférming its duties and compellable by the 
? temple aufhorities to perform them. Whether the remuneration 
they get was originally gfanted for other services that they perform 
. in the temple or not appears toee tobo a matter of antiquarian 
rather than practical interest. It is sufficient that they: perform 
e the duties of the Adhyapaktun office and are compellable to perform 
* them, As repards the other class of persons who.are described in 
e the plaint as “the Thenkalai Sri Vaishnava Brahmans who are 
° permanently residing in Srivilliputtur’” and the similar class of 
Vadakalai Brahmans among the defendants, it is quite clear for the 
evidence -that they may attend and join in the recitation of 
prabandhams or notas they please, and that the temple authorities. 
: have no control whatsoever over them in this respect. When they 
choose to attend and recite thg prabandhams they in common with 
the remunerated office-hglders and the Archakas receive a certain 
insignificant portion of the sacred ric@&nown as Killu Prasadam. 
This distributign is mado at the temple and duying or at the close 
of worship, and is evidently a mére honour and not a remuneration’ 
for services performed. 


-e I agree with the learned Officiating Chief Justice-that there is 
atteffice of Adhyapakam and that the plaintiffs are office-holders, I 
+ agree with him that the other Thirthakars including the defendants 

š 173; 6, 10, 11 and 12 are also office-holders. 


As th8 decree of the Subordinate Judg® stanslsą however, it is 
e too wide and I find a difficulty in confirming it in its entirety. For 


3 . 
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e (J ` 
the words “ plaintiffs and other Thenklai residents of Srivilli- Srail 
! atha- 


puttar” eI would- substituto “plaintiffs and other Thirthakars . chariar 2 
e including the defendants,l,*3, 6, 10, 1l and 12. *For “exercise the gs nivasa 

Adhyapakam ,right” P Would “substitute “perform the duties of „Aiyangar 

the Adhytpakam office.” J would expuige all the portion of the "Srinivasa 

decree from’ and after the words, “s.,” owh to“ shrines aforesaid’? S% 

which describe the rittal for "this reasðn that it işa matter’ with es 

which a civil court has no ‘concern except for tHe purpose of  chariar. 

protecting the office-folders in the exercise of their office. For*the O’ Farrell, J. 

passage ‘the defendants {nd eothgr Vadakalai residents also of 

Srivilliputtur have the right” I would substitute = provided, that 

they shall not be entitled to restrain forshipper whether Vaddkalais, 

or Thenkalais from joining in the Sevakalam from the tommence- 

ment of the recital of “ Nayinde” ; but that the Vadakalais shall*not, , « 

be at liberty to interfere with the performance by the plaintiffs. 

and . other Bolders of the Adhyapakam office by repeating their . 

“ Ramanuja Dayapatram” br.“ Puchi Tirunamam ” oither at the te 

beginning or at the end of Sevakalam. The words “ either separately. 

or jointly with the Thenkalais” seem imnecessary. and the word 

“jointly” is inaecurate as the Thenkalais do not repeat those 

formule at all. These words may be left out. ze . 

Subject to these- modifications gf the decree which do not À 

substantially vary it, but which I think necessary in order that the- 

civil ċourts may not appear to be exercising a jurisdiction which’ 

they: do not possess, I would dismiss both these ‘appeals with costs. 


————____-——_8————_ 





IN THE HİGH COURTe¢@F JUDICATURE OF MADRAS: 
Present :— Mr. Justice Boddam anid Mr. Justice*Michell, 


Ramayya and another .. Appellants* (Platntifs.) 


Vi 
` - 
Krishnamma and another ... Respondents- (Defendants.) e° 
‘Documents—Uonstruction—Mortgage by Conditional Sale—Sale with a condition , é 
for repurchase—Hvidence Agt, S. 92. i e 2 
e y i auis . Ramayya 
. Instruments creating » mortgage by conditional salè executed after the date of » ° 


the Privy Council Gegis&n in humbusamt v. Hussain, I. L. R., 1. M., 1, and before Krishnamma 


e. #§,-A! 1500 of 1998, “96th September 1899 ‘ 


(J 
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Ramayya the Transfer of Property Act aan into force should be construed with refereuce to 

the law laid down by the series of decisions of the Madras High Court, beginning 

Keishnanime; from 1858 and not-accgrding to the strict law prevalent i in India before 1858 and 

approved by the Privy Council in the decision apoy8-mentioned. The contract of ? 

mortgage so created does not, therefore, perfect mto añ absolute sgle @n the breach 

° of the condition for repayment fut ‘still continues a mortgage, subject tò the mort- 
gagor’s right to redeem within fhe period of limitation presoribed therefor. ~ 


Whero from a gale deed and £ decd of efsane taken togeéher, it was evident 

i that there was a@ outstanding fecoverables debt between the parties, an that the 
s possgësion of the properties was ¢o continue in the transfgror and not to pass to the 
` transferee and the consideration for (he § Pontract, was reciteg i to be an existing debt 


and not*a price settled :— r . e ° . , 


Held hat the dopuments together cénstituted a mortgage by conditional sale 
and hota salo with a condition for reptchase, - 


Held leo that having regard to s: 92, Evidence Act, a registered instrument 
vs cannot be “cancelled except by another registered instrument, Umedmal v. Motiram, 
L L. R., 2 B., 547, approved. 


° Second Appeal feo the decree. of the District Court of 
Ganjam in A» S. No. 136 of 189% reversing the decree of the Court 
of the District Munsif of Qhicacole in Q. S., No. 678, of 1895. 


$ The material portions of the documents the construction of 
which was in question in this appeal was as follow :— $ 


° “ Being weasels to dischar; Be the debt of Rs. 230 already due to you, 
I hereby sell to you in satisfaction of the said débt my zerayati lands of 
about 6 acres * * * * . You may henceforward enjoy the pro- 
duce thereof absolutely as your own,” 


“In dfscharge of the debt of Rs. 200 due to me I have obtained à 
sale of your zerayati lands * ## * * * . Should the whole debt due 
from Chitrabh&noo up tothe 30th Pushyam of Virodhi be paid with 
interest *,* * , I shall transfer the abo¥flynds in your favour and have 
my salò- deed cancelled and returned to you. On the 30th Pushyam every 
‘year during the period of stipulat®n, a sum of Rs. 33 should be credited 
towards principal and interest. Incase I (1) fail to pay Rs. 33 every year 
accordingly, I (1) shall be liable to pay the whole without any reference 
to the instalments yet due. If you fail to do so, this counter-deed must 
be held to be cancelled and I shall .take possession of the lands as per 
” -  gale-deed.” l 


. These documents were. both executed on A the 26th June 1882, 
es . $ 

a e es a Eg de, 

a? = (1) Apparently for “you” as remarked in the judgment of the High Court, 


ty 


e à 
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The transferor now br ought this suf to recover the properties Ramayys 

on the allegation that the edocuments constituted a mortgage by Keishnamma. 

e conditional sale, and thatethe amount gue onthe mortgage was 
discharged by some instdlmettts paid. and tfe profits of the pro- 
perty whtich the mortgagees trespassed. Jon i in the year 1888 and 
_ enjoyed, ever siħce that date. The Disttitt Munsif held that the 
documents covstituted* a moftg ge andMnat the mortgage amount 
haying “been discharged the p aintiff - wes entitled ¢o recover the 
property. On appa, the Subordinate Judge held*that the drue 
coastruction of ¢lf6 documents was to comsider them | as const, tuting 
a sale with a condition for re-purchaseand digmissed the suit on the 
ground that the sale became absofite o3 plaiptif’s ‘default to pay 
the money within the stipulated petiod ; and honte thiseappeal. 


P. R. Sundara Aiyar for appellant. e : 
0O. Krishnan, for N. Subrahmanyam <@r respondents. 
The Court (Collins, C. $., and? Michal, J.) made,the following ` ° 


ORDER :—The District Judge has rot recorded findings upon o 
some of the material issues. $ ° 


fee 


We must, therefore, request him to record his findings on issues 
1 to 6 and return his findings theregn io this Court within two 
months after the re-opening of the Court after the recess and seven 
days will be allowed for filing A i after, the findings have 
been posted up in this court. 

After the return of the finding of the lower appellate Court 
upon the issue referred for trial. The Cont delivered the following 
final Pia : g 


© JUDGMENT:—The two documents sued on Exhibits ‘and II 
which must be taken together as constittting one transaction, were ` 
both executed on 26th June 1882, that is, before the Transfer of 
Property Act came into force. In accordance, therefore, with what 
was indicated by observations of their Lordships of the Privy 
Council in Thambusami Mudali v. Hussain Ravuthan, I. L. Re, }. 
M. L. R. 2 I. A, 241, that transaczion should, I think, be ° 
regarded as hąvitg been entered into by the parties thereto with j 
reference to the law as propounded in. she course of Madras deci- e 


ae 
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Henrys sions commencing in 1858 referred to i in n that case, and the docu- 
Krishnamma. ments must be construed accor dingly. Though the documents now 
under consideratiéa were executed ine igs2, that is about seven e 
years after the decisich of the Privy Counbil in Thambysami Mudalt 
° y, Hussain Ravuthan whieh, was passed i in 1875, they must; I think, 
be construed similarly a8 foeumenjs executed befote 1875 but not 
before 1858, because the sifpposed į flot of the current of Madras 
decisions between 1858’and 1875 cannot, I think, be considered. to - 
have been renfoved by tho*Privy Council Judgmené in Thambusami 
Mudak v. Hussain Ravuthen so ds that°documerits executed sub- 
sequently to that judgment gand „before the Transfer of Property. 
_ Act camé into force e®bould be Sonstruable as having been made: 
with referekce to the law as it existed before 1858 and as approved: ` 
F PY tho Privy Councif it that Judgmerit. The question, therefore, is 
2 whether régard being had to their terms these documents (taken 
together) construed agræably to the law.enunciated by the-series 
e - of decisions which began in 1858, constituted a sale which-was ` 
subject to a céndition at first, but which became absolute on default 
e made by the transferor'in paying the debt of -Rs. 200 by the 30th 
*- Pushya Bahufa of Virodhi or a mortgage, the transferor having an` 
equity of redemption. after the period expressly fixed had expired 
without’ such payment being mance 


kad 


It appears to me that the real intention which the terms them-. 
selves of these documents show is that of securing the repayment : 
of the debt mentioned therein and nothing more. The considera- ; 
tion is not Stated to be the price of the property transferred, but a 

e debt of Rs. 200-which the trafisforor owed but was unable to: pay 


to the transferee. 
. . 


In the case of Ibrahim Bhai v. Fletcher andvthers, I. L. R., 21 
B., 828; relied on by*the respondent’s counsel the depute in? 
question recited the fact that a sale of certain land by the one party 
to the other which had been mortgaged by'the former to the latter ` 
was to have been effected because the parties could not come to an ` 
agreement as to the price, but that they had then come to an agree-' 


e ment and settled the price. It proceeded to state that Rs. 200 was 
s due in respect of the mortgage, and that the price of the land which ` 
had been mortgaged was Rs. 125 and provided that if the trans-- 
e 7 feror paid this sum with interest within five years he was to have ʻe 


u 


e 
PART XI] . THE MADRAS LAW JOURNAL REPORTS. 865- 
i ' 

back that land but if he failed so to pæ that land was to become Beneyye 

absolute property of the transfered and that for {he Rs. 75 balance Krishnamma. 
e the transferor was to be fiorgonally liable and jf he failed to pay it 

within one year he wag to give the transferee another piece of land. , 

‘One of the points to which¢he judgmeniga the case shows that the 

court attached considerable weight in deciding that the transaction ° 

was a sale and“not a mortg: ngo, a theefect that thè pouveyance of 
the land purported to be r1ade for a pyjze fixed by,the parties as 
the value of the ton, and not.as scala | for a of a debt. . 


Then there is a persoral obligatien imposed on aie transferor 
to repay the debt with interest “6n the 30thePushya Bahulam of 
each year up to the expiry of thè term you should "be paying 
Rs. 383 towards the principal and interest of the amount referred to e? 
above. In default of suc: payment dering any year,’ I (here 
clearly, I should be “ you”) shall pay the Whole amount due with- 
out laying any claim to futitte inst&lments” (sic.) 


Though these provini are contain€d in the document which ° ` 
was signed by the transfere they are ecuivalent to a covenamt by 
the transferor to repay, beliause the two documents being parts of 
one transaction, both the,-parties were bound by or could take ° 
advantage of every stipulation whethér contained in the one or the 
other of the two documents just as ther could have done if the 
transaction had been embodied in- a single dowtment. The provi- ` 
sions of Exhibit IT just noi quoted are followed immediately by ° 
the following provision. i In deftwlt cf payment even in that 
manner “I should credit thi: land (to mysəl€) accordifig to the sale- 
deed after getting this coue®r-deed carcelled.”* This latter pro- 
vision canziot, I think, be’ ‘properly constmed as meaning that the 
ght against the property piven tothe transferee thereby shall be 
his only`right on occurrency of the defauli on the part of the trans- 
feror to pay, thus negativing the right to recover the debt from the . 
transferor personally which would otherwise have been created by? 
the immediately preceding provisions. There is no more reason; I 
think, for regarding this construction as the right one, than there ° 
would be in the case of a simple mortgage for construing fhe pro- 
vision entitling ehe mortgagee to bring the property to sale on 

` default made by the mortgagor in payment as nullifying the mort- 
e 


~Remayyi 


Kabenin 
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gagee’s right under the Mortgagor’s preceding covenant, to pay to 
proceed against kim personally. Thé tyansferee thus has in my 
opinion under the documents a rights t t@ recover the debt (with® 
interest) from the transferor | personally,” whereas in Bapaji Apaji v. 
Senavaraji. Marvadi, I. AR., 2 B., 241 (sep at p, 246) which was 
also relied on by the respopdentis* ownsel there was nothiag in the 
documents thefe in questjon givin a such a “right tô the transferee 
and fhe absepce of any such provision was one of the grounds on 
which the Court held the teneur in that, tase not to be a 
mortgage- e e. 9 g 
: e 

Thon by the effact of tho%wo odi taken together pos- 
session of “the lands was, we tRiuk, to remain with the transferor, 
Unfler *Exhibit I indeed, it is provided “yqu” (tho transferee) 
“may henceforward permanently and hereditarily enjoy the crops 
thereof according to yotr will. But Exhibit I forms part of the en- 
tire transaction. It is controlle@ by E£hibit II from which we think 
it appears that the transferor was to retain possession. For he is to 
pay interest on the debt, year by year, for eight years and as ob- 
served by the District Munsif it could hardly be ghat 1st defendant 
was to have both the usufruct of the lands and also-interest on the 
debt and there is no provision in Exhibit II for 1st defendant 
accounting to the transferor Yor the profits upon the lands becoming . 
the absolute property of the former in default of payment by the 
transferor inthe manner provided. Moreover, defendants admit in 
their written statement that plaintif’s father was in possession for 
one year, Chitrabhanu corresySnding with 1882—1883 while plain- 
tiff’s caso is that 1st plaintiff’s father and 1st plaintiff were in pos- 
session yp to the end of Sarvajit (188-1888) when 1st defendant 
usurped the dands. Evidence of the conduct of the parties in con- 
nection with and at or immediately after the time of the transactién 
comprised in the ‘documents is admissible for the purpose of con- 
struing the terms of the documents. Iam, therefore, of opinion that 
*Exhibits I and II together constituted a mortgage. 


.-¢ On the question, the subject of the first issúe, whether Exhi- 
bit II was cancelled and returned as stated by defendants, the 
District J udge has recorded no decisive findings Je says “ It was 
cancelled and returned by defendants (ste) most probably and 


er respest, of which Exbibit I and II were executed, a farther sum of 
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then gives his reasons. Iti is, however, jumaterial qhat the finding Hemeyye 
on this .issue might be, because, the naxt, the second issue, viz., Keishnammas 
whether such cancellatjon was valid—e questfon of law must be 
decided i in the negative." Exhibit IL being% registered document 
it is clear that it could not be cancelled pxcept by a registered do-* 
cumeng (Evidehce Act, ssc 92 Provigo 4 ti Umedmal Mortiriam v. 
Davibin Dhenipa (È L. RÈ B. 54A and admittedly there was 
no such document. Thee District Jtdge thinke that Ẹxhibit 
JI“ cancelled itsel” because of the Sipulation- therein thet in 
default of paymént in th® manrier “provided the tr ansferee should 
credit the land to himself and the fact shat such payment was not 
made, and therefore decides the third iesue ‘ig the affirmative ; but 
in the view which I take that exlffbits I and IT togother constitu- 
ted a mortgage, the District Judge’s opinión *that- Exhibit IŠ thus o 
“cancelled itself” is uatenable. BesiGes the second issue is as to 
the validity of the alleged cancellation? which forms the subject 
matter of the first issue arl doeg#not inslude the question whether 
Exhibit- II “ éancelled itself.” 


€ 


On the 4th i issue the District Judge finds that plaintifi’s father e 
did borrow from 1st defendant, in addition to the original debt in 


Rs. 200 and that the lands dealt with by those Exhibits were made 
liable for that sum also. So far as that is a finding of fact we cannot 
interfere with it, but so far as it involves a decision that the lands 
were, as the legal effect of the transection made liable for this 
-further sum, it cannot in ouNgpinion be upheld. For if, as 
appears ‘to have been the case, it was m=gnt to make thelandliable ° 
for this further advance sguilarly as ib had been made liable under 
exhibits I and H for the original debt. it would not have been a 
‘case of a mere charge falling wnder S. 100 of the Trahsfér of 
Property Act, but a further mortgage Df the land and a registered 
instrument would have been necessary to make the transaction 
valid, it having apparently taken placs after that Act came upto 
force. 


On the th issue the District Judge finds that all the money 
due to Ist defeydant has been discharged. On the 6th issue the 
District Judge finds, as did the District Munsif that no improve- ° 
o : 
e 


a 
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ents were made. These re findings on questions of fact and 


Ranayya 
v. 
Krishnayyan, cannot be disturbed on second appeal. « 


- The 8rd issue & “To what relief is plagntitt entitled ? ”’ 


This appeal shoufa, therefore, in my »ptnion, be.allewed and 
*the decree of the Districtegiudge shduld ke reversed and” that of 


e the District Munsif restéred¢ and ¢he, defendants Should pay the ` 


plaintif’s costs in the lower Court afd în tig Court. e 
° - 8° Ges 
IN°THE HIGH COURT OF, JUDICATURE AT MADRAS. 
e e e . e 
Present :—Mr. S. Subrahmartia Aiyar, Officiating Chief Justice, 
Mr. Jistive Movre, and Mr. J ustige O’Farroll. 
. e 


Subrahmania Aiyan ... © ... Appellant* (2nd Deft). 








e . 
©. 7 . i V., é 
Krishnayyan, and another ... Respondent (Pf. and Ist 
. Deft). 

y ' o e 
ie Mortgage—Aljeration in material part—Suit for svle—Oause of action—Trans- 
i . ferred right—Altered instrament—Condition precedent—Construction of document. 

Subrahmapia - 

Aiyan Where the material part of a mortgage deed ran as follows, “ We shall pay 


, % © ycu theasaid sun®of Rs. 2,000 on the 3rd September 1894, whigh is the third year 
<rishnayyan. or before that time gr on any other day on which tl,e security deed is executed 
either by you or by any other person on property worth Bs. 2,000 and free from 
e all incumkrances whatever. If within the said fixed date the security is not furnished 
and the amount received, you shall reæive the principal sum without interest for 
the period subsequent to that on the day on which tha security is furnished,” and 
. the document was altered by the mortgagee without the consent of the mort- 
gagor by the insertion of*the words “for the minor only” at the end :— 
ê Held that the document was altered in a material part and that a suit upon the 
altered instrument would not lie, bat a (O’Farrel! J. diss.) since the right to 
e bring the properties to sale which becafhe vested as socn a valid mortgage was exe- 
cuted might be said*to have bee the basis of the suit, the suit could be mainiained 
and the instrument so far as it was unaltered wight bo received in evidence of 
the rights of parties, re 
Held piso (O’Fwrrell, J, dissentiente) that upon a proper construction of the 


instrument the suit was maintainable without the previous tender of a proper deed ° 


of security. . : 3 
Per Subrahmania Aiyar J:—The execution of the deed of security is not a con- 
- ' dition precedent to the payment of Rs. 2,000. The meaning of the terms is that the 
money should become unconditionally due on the 3rd September 1894 and that pay- 
ment of the money might be insisted upon even before that date if the security 
s deed is furnished earlier. The only penalty for not giving security before the fixed 
dase fs that he should lose all right to interest subsequent to that date. ' 


Per Moow J.:—The execution of the deed of secanjty is not a condition prece- 
dent to the maintenance of the suit, as the terms of the bond “vil be satisfied even 





bg ` * Second Appeal No, 618 of 1898. , 16th August 1899, 
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if the security deed in proper form is executed fer the date of the decree in this Subrahmani 
suit. : Aiyan 
< v. 
Per O'Farrell J. :—The efegution of “the deed of sacurity is a condition pre~- Krishnayyaan 
cedent to the maintenance ai ehis pit. As no- proger security bond has been 
tendered beforathe date ofthe Paint, the suit. shoald be dismissed. 


Second appeal from éhe Te, of the Subordinate Judge’s 
Court df Kumbakonam in g. |. No. 408 of 1897. 


THe plaintiff sold certain roperty fo'the 1st defendants hus- 
band for Rs. 4,900% It was agreed bet een them at, the time*that 
the plaintiff shouta furnisl®secprity ‘for Rs. 2,000, to indemnify the 
vendee as against all claims that, might be set up to, the proporties. 
The plaintiff immediately receivedsonly 3s. 2000 and took a morb- 
gage of the properties for the bałánce pf purchase mtoney.- The 
material portion of the document rar as follows:—‘ We havo, è 
hypothecated to you the undermentiored lands and house sites 
* * * which are also mentioned in fhe deed of absolute sale ; 
executed to us by you for Ra 4, 00% ae Ee and have borrow- ° 
ed from you Rs. 2,000 as per particulars nentioned in’ the sale-deed. 
We shall pay you interest for the above‘said sum for 3 years from `° 
this day at } percent. per mensem paying the interest of each year 
on the 8rd September of each year. We shall påy you the said ẹ | 
sum of Rs. 2,C00 on the 3rd September 1394 which is the thiyd year ° 
or before that time or on any other fay on which a security deed is 


executed either by you or by any other person on property worth 
Rs. 2,000 and free from all incumbrances whattver. If within the 
said fixed date the security is not furnished and the amouat received, ° f 
you shall receive the principal sut&yithout interest for the period 
. subsequent to that on the day on which he security is furnished. 
If the interest due for evary your within the said 3 years be not 
paid at the time so fixed we shall add incerest to thg interest at the 
wate of 10 per cent. per mensem., *Ihe sum for which security has 
_ to be furnished as said above is Rs. 2,090. A security should be 
furnished for this sum of Rs. 2,000 “forthe minor only.” He now 
. brought this suit against the 1st defendant and her vendee on t} 
allegation that he- had done his part of the agreement, that is, he 
had executed and registered a security bond and that the 2nd ./ 
defendant, vendee, refused to pay the money notwithstanding - 
repeated demagd# Thè Ist defendant remained ex parte. Tha 2nd 
, defendant contended that he had no proper notice from the plaintiff, Ş 


aon, Be Ge e a PET e fate ‘ i e- ; 
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eea that “the security furnished was insufficient, that the last words of, 
` the document, namely, “ for the minor only ” was an unauthorised ` , 
Rrishnayyan. addition to the wos of the document subgequont to its execution ° 
and that, therefore, tire being an alteration i in a materigl part oe 

*the document the snit i regt Genetataaia, l . 


The District’ Munsif onside dethat there was a material 
alteration, and, that the suid should dismissed. ° 


“Whe Subordinate J ndge, however, gonsiderag” the aligiation 
immatetial and decreed the platis suit. Hence this appeal. 


È. ÈR. Sungra Agyar y KsRamathandra Awyar for appellant, 
5 r- K 1 nasua Aiyar for Ist respondent. 


This second appeal came on for hearing on Tuesday, the 14th 
February 1899, before (S% Arthur J. H. Collins, Kt., Chief Justice 
and Mr. J ustioe Benson) when th@ir Lotiships made the following. 


e ORDER: :—We are unable to accept the view of the Subordi- 
* nate Judge tbat the alteration of Exhibit A by the addition of the 
` ` words “ for the eminor only” is not a material altor ation. It may 
be that i by the execution of Exhibit C the plaintiff gave the security . 
therein’ mentioned as a guaran fee against claims by Mangalathammal 
and other incumbrances, but that is no reason why he should not 
have been also required by the mortgagors under Exhibit A to give 
. further security in general:terms'as a guarantee not only against the 
son’s posssible claims but also agg@fnst the claims of Mangalathammal 
and other incumbrances already guaranteed by Exhibit C to the ex- 
tent of the e properky therein mentioned we The property in Exhibit C 
might prove an insufficient security, and thes mortgagors might — 
reason&bly have thought fit te obtain a further security. Suck’ 
further security was given in general terms by Exhibit A before the 
words “for the minor only” were added. The addition of those 
words restricted the liability of the property in that document to 
` claims made by the son of the plaintiff. It diminished the guarantee 
°- given by the plaintiff. against claims by Mangalathammal and other 
incumbranées. It was thus an alteration in a mostamaterial part of 
the document Govindasami v. Kuppusamt (I.I R, 12 M. 289,) 


: ~ and would vitiate it as a basis for-the. plaintiff’s suit, unless the x 


e 7 X 
> ae ° 
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.“ plaintiff could shew that the alterationewas made with the consent ay erga 
of the ntortgagors who qetiuted the document. | i iA 
Krishnayyan. 
“On this question | tl nding of the Suberdinate Judge is by no 
means djstinct. We must ask him to, ręurn a finding on this pointe 


within six weeks from theriate of recete of thiš order. 


a e 
We obsefre ‘thaf two of fe witmagses who attested thé docu-. e 
ment have not been examinéd, horedoes it appear tha’ their evidence 
is not pr ocurabke, “In a case like the present it is highly des*rable 
that all availablé evidence as-to the: cirvtumstances pnder which the 
alteration was made should be exhauated. The SubordinateJudge 
should therefore -examine * these? witnesses aif their evidence is 


available. 


-e ee : e 
Seven days will be allowed for filing objections atter‘the finding” i 
has been posted up iv this Court.. e 


[The Subordinate Jufge ais the finding that the altera- e. 
tion was made without the consent or authority of the mortgagors. | 


` The Court, on receipt of the finding, delivered the following. e 


JUDGMENTS :—The Officiating Chief Justice:—The first £ 
point for decision is whether the addition of the words “sfor the e 
minor only” in the sentence ‘a security should be furnished for 
this sum of rupees two thousand,’ which occurs at the end of the . 
mortgage instrument Exhibit A, bearing date’ the 4th September 
1891,—an addition now ‘found ins been made wroitgfully after 
the instrument was duly execute@*and registered—precludes the @ 
mortgagee, the Ist respondent (plaintiffY from seéking as against 
the appellant (2nd defend&hit), claiming through the mgrigagor, a 
bale of the mortgaged property for the mortgage honey, agsuming 
"for the present that the money had become due on the 8rd Sep- 
tember 1894 notwithstanding the failure on the part of the first 
respondent to oxeoute a security bond as provided in the mortgage `. 


instrument. . : d e. 


_ 


Now it is unquestionable that on the execution of Exhibit A 
an interest in the property, comprised therein, became at- once ° 
vested in the firsé resp@ndent, that such interest was not‘and could , 
, not have been. “devested from him by the subsequent addition of the. ° 


i 


» ° ° 
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Subrahmania sara referred to and that bne of the incidents annexed by law to 


a 


the interest so vested, isa right to ‘hayesthe property sold through 


Krishnoyyan. Court should the Wortgagor or- other person bound to pay the -° 
Subrahmania ` mortgage money fail ®© pay it. . Thørefhw, in asking for the sale - 


Aiyar, 
0. 0. J. 


*of the land,”it is obviougethat the dst ‘respondent is seeking to 
enforce, not a right resting’ on contract dt convenant, but one aris- 
ing byeoperation, of law with? refereqct*to a vested ingerest created: 
by the,instrument having Ween exectted. It is true that refer rence 
is magle in the plaint to the ‘provisions relating #0 the security bond 
in Exhipit A as altered. Butésuth, reference is*mot an essentigl 
part of the Ist Tespondent’s qause of action in the view I take of 


the effect “of thé provisions relatigg to the security, on the respon-. 


dent’s right: I ash, therefore, wnable to say that the suit is to be 
jakew as necessarily Baged on the altered instrument. «Lhe case is, 
“ander the Circumstances, in principle; similar to The Agricultural 
“Cattle ‘Insurance ‘Compay v. Fitzgerald, where it was held that 
though the deed of settlement of éh Company had, since its execu- 
tion, been alt8red by the erasure of the name of a shareholder 
subscribed before that of tRe defendant, still the deed was availa- 
ble as gvidenc8 in an action for calls against the defendant. Lord 
Campbell C. J. said “ This is not an action on the deed but upon 
the Act of Parliament which renders the defendant liable to be 
sued in this form (debt) if he® was a shareholder when the calls 
were made. His execution of the deed shows that he was then 4 
shareholder ; and thp erasing of the name of another shareholder 


rightfully or-wrongfully could not devest from the defendant the — 


shares which he before held. Th Plced therefore was evidence that 
he wasa shareholder when the calls were made” (Attorney General 


v. Marquis of Lilesbury 18 Q. B. 482 at p. 441). Similarly in the 


present cage the addition of the word?® for the son only’ could 
not and, did not devest from the first respondent the mortgage 


interest already vested in him ‘and the instrument in question ° 


is evidence of such interest entitling him to enforce the incidental 
right of selling through Court annexed to the interest by the law. 
Ba,this as it may, Ramasawmy Kon’s case (8 M. H. 0, R, 247), 
in so far as it-is unaffected by the Full Bench decision in Christa ` 
chamu v. Karibasayya (I. L. B.,9 M. 399), and the very clear 


N observations, to be found in the latter case itself, bearing on the 


present question, are distinct and direct amthorifies in favour of: 
the view that the first respondent is not precluded from encorena 


Pa 


a 


“first respondent’s part to furnish security will entail on him only 


ri e 
oe a e 
wa . . ° 
Doa > ji b a a 4 
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- his mortgage ‘right against t the appellant w the extent apt by Subrabmanis 
him; , . aed 
Krishnayyan, 


‘The other point for Schonyination | 1s e ihe execution. of 
the securit} Bond, referred to in Exhibit, A as it stood before it re 
was altered, is a,condition = ta the, accrual of the right to 0. OS J 
payment of the mortgage mgadf.” Thig is of course a question of > 7 
construcéion,” the intention of tfe partiba being coltgcted from the 
whole instrument. Now the mos? important passage bearing on 
the point runs thys : Á—“ We shalt pay you the said sum of rupees 
two thousand on the 3rd Septembe? 1892, which is the third year,. P 
or before that, on the day oy which a *secarity deed is executed by 
you or any other person on good moveable” property which is 
worth rupees bwo thousand and which is not swbject to any claim 
or dispute.” The dbvious meaning of the parties is that the sum 
of rupees two thousand was to become payable at all events on the 
8rd September 1894, though paygnent thereof might be claimed 
even before that date should the first respondent exasute or cause 
to be executed a security bond of the deseription mentioned in the 


` instrument. ` That the two thousand rupees were to be,paid uncon- , 


ditionally on the 8rd September 1894 would seem to be pointed ta 
even by the terms of the instrument as tc interest on that amount. 
They are aš follow :—ʻ“ As we owe pou this sum of rupedés two 
thousand, as per particulars mentioned im the sale-deed, we shall 
pay you interest forthe above said sum for three years from this 
day at 4 rupee per cent. per mensem, paying the interest of each 
year on the 8rd September of eM year”. * * * “TE perhaps 
within the said fixed date (3rd September 1894) the security be ° 
not furnished and the amount received, rou shall after that date, 

on the date on which security is furnished, receive from us the 


principal alone.” ° F e ` 


The intent of the parties would seem to be that failure on the 


‘the loss ofsinterest subsequent to the 3rd September 1894, but will 

not affect in any way his right to interest drior to that day or to the 

‘payment of the principal which, as already stated, was taken as, z 
accruing due unconditionally on the 3rd September. If it were | ° 
otherwise the pares weuld surely have stated in expres terms 

.that apart from “the loss of interest the principal amount too could e 
not be demanded until the security is furnished, f 


374 THE MADRAS LAW JOURNAL REPORTS, ° [von 1X. 
A ne : to the statement in the plaint bearing on the question of 
y. the security bond they are averments ®f the plaintiff’s readiness to 
Krishnayyan. »orform his covenant i in the matter—a dowenant the breach of which®~ 
ag lees would, entitle the mortgagor to cfaine a set-off for, the damages 
’ 0.6.3 caused thereby. I am lale to hold that the statements in ‘ques- 
e -tion imply any admission of the art of the plaintiff thah the giv- 
© ing Of the saourity wag oà confi, Lastly, ¢he agréement 
Exhibit IT; executed i in July 1893" or which reliance is placed on 
beltalf of the” appellant, is not in, in,my opinion “inconsistent with the 
view, that thoye is no condition Assuming that it is open to refer 
j to tlrat document in ‘construsng Exhibit A which was executed in 
September, the language of th® fornfer Exhibit II with reference 
to the point under consideration i is substantially the same as that _ 
° a of the liter Exhibls A. a = 
y Though with refe®nce to a question of construction of the 
e 


terms of a document decisions thon th® construction of other docu- 
ments may not be of binding authority, still I think reference may 
be made toCampbell v. Jones (6 T. R. 570, 3 R. R. 268) the facts of 
whieh present some analogy to the facts of this gase, Thereby an 
indenture made between A (a patentee) and B which recited an 
agreoment that in consideration of £500 to be paid by B to A in 
manner thereinafter mentioned A would instruct B in his method 
and should also permit B to uso his patent, A in consideration of 


- £250 paid by B and: of the further sum of £250 to be paid, &c., 


covenanted that he would with gll possible expedition instruct B in 
his method ; and B covenante@l that he would on or before the 25th 
February 1794 or sooner if A should before that time have instruct- 
ed him, f&c., pay the further sum of €250. ‘Lhe Court of King’s 
Bench held that A might sue B for the £250 without averring that 
he had taught B the method, &., Lord Kenyon C.J. observed wifh 
reference to the first ground on which the conclusion of the Court 


‘was rested “the intent of the parties appears to be that the pay-. 


“ment might be accelerated but should notin any event bè delayed. a 
- The other ground taken by the Court for their view was that “the 
*teaching of the daear was not the whole consideration of the 
covenant to pay.” So here the covenant to give security was of 
course not the whole consideration for the coveflayt to pay the two 


thousand rupees if it formed any part of the consideration at ally 
KI 


s t 


e j . 
ws, ü 4 r . . e 
PART x] THE MADRAS LAW JOURNAL REPORTS. 875. 
. “ 
for, that sum was the unpaid moiety of ie price of the lanfs sold Subrahmanta 
iyar. 


e and delivered to the mozighgor amd mortgaged by him for that v, 
* moiety under the instr ungerft in question. - ‘In conclusion it may not Krishnayyan. 
` be sùperfluous to add thatifi cases like ths where the parties: have Subrabmanie 
not chosen to declare jn the- ihstramentephat the performance of , 
any particular covenant iis We copéition precederit, as it was œ 
open to them t8 declare, those who consirpe the inst»ument, should, ° 
in the language af. Bramwell "B. dete char ry in doing *tor thent that 
which they might pu? have pot dane for themselves.” + Tarrabochia 

` y, Dickie, 1 H. dnd N. 183° at fage 188} For, all hese reasons, 
I am of opinion that the execution of @ security bond as provided 
in‘Exhibit A was not a condition pfecedent an@ thesuit is sustain- 
able though no such security was given beforg if was instituted, 


eee upon “the finding now come to as to the tains of the - 
security bond_undertaken to be given by-éhe first respondent, the 
declaration made in the logver appellate Court’s decree that the 
appellant do accept the security bond, Exhibit B, must be expunged ‘ 
since the bond is not in accordance with She provisions of Exhibit 
A as unaltered. Nor is the first respordent entitled to interest  * 
after the 3rd September 1894, he having failed to furnish by that 
date such a bond, as ho was bourd to furnish. Therefore, in.so 
far as the appellant is concerned that decrse must be modified with 
reference to the two points mentioned. -As to the failure on the 
. first respondent’s part to furnish a proper ‘secusity bond, it is not > 
necessary to determine what damages tha appellant is eptitled to, ve 
since the respondent is willing no execute it or cause it to be 
executed and the appellant is willing to teke it. Thg decree will, 
therefore, provide that he ghgll’do so bezore an order absolute is 
_ passed. The appeal js otMerwise disallowed, but the first respon- 
dent must pay the appellant’s costs shrougaout. The “memordadtm 
of objections is dismissed with costs. 


<c; Moore, J.:—On the 20th July 1891 aa agreement Exhibit (II) `e 
was entered into between the plaintiff and Vydinada Aiyar, the 
-husband (since deceased) of the Ist’ detendant and his mother ° 
Seetai Ammal under which the plaintiff andertook to sell certain ® ` 
lands to Vydinada Aiyar and his mothe> for Rs. 4,000. e Of this °` 

sum it was agreed” that Tes: 2,000 shoulc be paid to the plaintiff ° 


with interest within three years from the date of Exhibit II and it 
: D ° 


Subrahmania wag futher stipulated thd before the plaintif received this sum hess 


Aiyar 
Y. 


Krishnayyan, 


Moore, J. 
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should furnish security tothe extent df Rs. 2, 000 and that in case a 


ha failed to do so and to receive the mor within the term of-three ® 
years fixgd he should whenever he ‘subsequently furnished the 
security receive the Rs.*2,000 but "without, interest. If is shown 
that on the 4th September 18 the sale deed’ agreed. upon in 
Exhibit II Was executed sand that on the same lay a deed. of 
mortgage (Exhibit A) was drawit up under whjch the Yendees, 
Vydinada Aiyar and his “moghess mortgage? jor the vendor, the 
plaintiff, the property. cofnprised in the deed of sale. In this 
latter gocument stipulatiows’ ałmost identical to those to be 
found in Exhibit SI: were ins®ted fnd it was agreed that the 


mortgagors should -pay to the” mortgagee Rs, 2,000  oither on the . 


Sra’ Seftgmber 1894 or: before that date or on any other day 
on which a security deed should be executed either by the mort- 
gagee (plaintiff) himself or by some other person on his behalf and it 
was further agreed, as in Exhibit II that if within the date fixed 
the security was not furnished and the sum of Rs. 2,000 paid the 
plaintiff Was to receive the principal on whatever date the security 
migltt eventually be furnished but without any interest for the 


“period subsequent to the 8rd September 1894. Later on, after the 


deatheof Vydinada Aiyar, his widow (Ist defendant) and his mother . 
sold the property to the Qnd defendant. The plaintiff has brought 
the present suit on Hxbibit A alleging in the plaint that he had 
offered to get a security deed executed as agreed on but that the 
2nd deferslant had ignored hisgoffer. He therefore sued for the 
recovery of Rs. 2,000 togethe® with interest from the defendants 


- and by sale of the mortgaged property. The 1st defendant did not 


contest the suit and the 2nd défend&st, pleaded that no deed of 
security drawa up as agreed upon had been ¢endered to him and 
that he was ready to pay the am®unt due by him provided a “ proper 
deed ” of indemnity was tendered: He subsequently added a plea 
that Exhibit A had been altered subsequent to execution and con- 


gended that on that ground the suit should be dismigsed. ` The 
farther inquiry that has now been made by the Subordinate Judge” 


ugder the order of this Court shows clearly that Exhibit A was 


“alteréd by the plaintiff after the document had been registered. Itis 


therefor® clear that that portion of the decgee which directs the 2nd 
defendant.to accept Exhibit B, a security bond @awn up accord- 
ing to the terms of Exhibit A as altered by the plaintiff, ue 


Tai 
— 


etendgring to the 2nd defgndant a securit® b ond @awn up in accord- 


r > 
e e 
“ e 
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that ib issopen to us to passe decree directing that on the Plaintiff che g 
Krishnayyan. 


stand. I however agree Bm the lear nd Officiating Chief eee Subrahmania 


ance with Hshibit’ Aas St® stood before alt@ration time should be Motte, J, 
allowed to the 2nd defendant do pay Rsa,2,000 with intérest up to 
the 8rd Septemb- 1894 afd that on ne? failure to do so the mort- 
gaged properjy should be*gold. It Sill be seen that in his first 
written*statement the 2nd defendant exh essed his ansent tg such 
a decree being passed and that ais onl? objection to the plaingiff’s | 
swit.was that ExMibit B hal ngt Pech dgawn up in accordance with 
the terms of Exhibit A. The dgcreg >ropoged by the Officiating 
Chief Justice is also in my epiniog in accordgnee ; with the terms 
of the agreement entered into, as seb forth in Exltibit IF taken with 
Exhibit A, wich, gs I read them, were that*wRenever the plaintiff - 
should tender a properly drawn up security bond the fhortgagors” 
should be bound to accept it and pay ethe sum of Rs. 2,000 due 
- subject to the condition thag if the secarity bond was not tendered ` $ 
on or before the 8rd of September 1894 the plaintiff was to lose all . 
interest subsequent to that date. TŁi$ condition was notin my 
opinion a condition precedent to the plaintiff's rightof actiop. It 
will be satisfied “if even after the final decree in this suit is passed ` 
the plaintiff offers to the 2nd defendant a security bond drawn up 


a?e o 


_as agreed upon. - . 0 


I would, therefore, modify the decres of the lower eppelikig = 
Court as proposed by the Officiating Chief Justice. 


: O’ Farrell, J.:—The finding \ submitted is to the effect that 
the alteration was made without the consent of the defendants who 
executed the mortgage deadly and the learned Vakil for the respons 
dents does not vengure to contest tke correctness ot this Anding: 
Following, therefore, the opinion eof the Judges who ordered the 
remand, the plaintiff’s suit should be dismissed. It is for the first 
_ time, however, contended in argument by the Vakil for the respon- 
dents, that the suit should not be entirely dismissed, but decreed 
conditionally on the plaintiff now executing a proper guarantee 
according to the terms of the unalterad agreement. He relies upop 5 
Ramasamy Kon’s case (8 Mad. H. C. R., 247) and the Full Bench ° 
decision reported at BL. R, 9 M., 399. The effect of those 
_ decisions, so far as gonocrns: ‘6 present case, would seem to be, re 


Subrahmania that 


Aiyar 


378 THE MADRAS LAW JOURNAL ReporTs. . {Yor ix, 
e . 


io a vested intfrest has been created by the. execu- 
f 


tion offa document, such nign will nog be affected by apy subse- 


‘Rrishnayyan, quent alteration, @nd tho” document may, be given in proof ofe” 
O'Farrell, z, the creation and exte®t of the rights hes remarks of Lord Abin- ` 


* ger in DaNdson v. Coopas < (11 M. and W. . 778) were referred to. 
But the rider was adde& tas even in suth a ĉase the suit must be 
' framed on the transferred rfght. md Net c on the altergd document. 
e e 
it saints to me plain frod the Soft of the pleadings con- 
ET in the’ District Mansif’y judgmeng that the” suit was based 


. vot on ‘the transferred, right but upon the altered document. In 


that view the eases cited are Bgaihst the respondent’s contention. 
I think, mereoven, that these cises a1 are inapplicable for another 
reasgn, viz.,.that no pbhigation has as yet attached ugder the unal- 
° tered. document. The defendants’ liability to pay the balance of 
the purchase money is cgntingent upon the prior execution by the 
plaintiff ofa general guarantee apd he, relying on the fraudulent , 
alteration, hag tendered only a limited one which the defendants 
‘have naturally refused to accept. _ I quite concede, that where an 
agreement hag, as to one of the partids, been wholly executed, it is 
deducible from the Madras cases, that the altered *contract may be 
"given ‘in evidence of the correlative obligations incurred. by the 
other party. But here the ag eement co far as relates to the pay- 
ment ‘of the balance of the purchase money is executory, and con- 
tingent upon the fulfilment by the plaintiff of the prior obligation 
$) execute a proper guarantee. I think this is plain from the 
language oft the document sue pon—though that is somewhat 
involved. “ If, within the fixed date the security be not furnished, 
. you shall receive the principal sum without interest for the period 
subsequent to that on the day on which the security is furnished.” 
I thinl@it appears, however, still more clearly from the stipulation, 
in the agreement for sale (Exhibit II). A term of three years is 
there fixed and the principal is made payable on or before the 
expiry of that term with interest atthe rate of 6 per cent. per 
annum. The document then goes on to say “Before I receive the 
prigcipal sum, security shall be given of immoveable property. . 
If within the said three years I fail to do so, I shall, at the ins 
2 when I furnish security subsequent to the said stipulated time, : 
receive the said sum of Rs. 2,000 without charging fhterest up to that : 
time.” It seems to me that nothing could be clearer than this, , 

e 
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Pay it was evidently TT as onfating a condition precedent Subrahmania 
by the plaintiff himself when he framad his plaint- and sthted that Ayar 
“te entitle the plaintyf eto take paghent ofe the amount.. ...the g: Xrishnayyan: 
vendees | should beforehiing - be . fu-nished with- an indemnity O'Farrell, J. | 
bond” p “and he accordingly had - sep a bond drfwn up ang 
presented along with thé plaint, Ix ay further point out that | 
the District, Munsif certétn y undarstood the condition, as to” 
the faroishing of security gs a corlition presedent, for he 
distinctly says‘so in paragraph ? andeagain in paragraph Ilot his 
judgment, and the plaintéf ngyer dengsted that view in hig grounds 
of appeal or even’ in special appeal, He has ‘not faken the ground. 
he now seeks to press upos, us gvenin the memorandum of objec- 
tions to the finding of the Subordinate J ndge. “It wad put forward 
- for the fire’ time, in argument wher he wastunable: to sustain the , 
objections to the finding of fact and even then I undefstood him a 
ask not for an unconditional decree, bet for a decree conditional 
, upon his executing a proper seeurity bond in accordance with the a 
unaltered instrument. I am unable io see how he càn get any such ° 
| decree in the present suit, except, perhAps, by consent. It is urged 
that if the plaintiff's suit is wholly dismissed he wall be drjven to e 
fresh litigation. I do not think this necessarily follows, as the .. --- 
defendants—quite honestly so ‘far. as I can judge—have always 
professed themselves ready and wilg to pay the money ifa proper 
guarantee be executed. But even +f this consequence did follow, I 
- do not think it ought to affect our- jedgment. e We are not specially 
concerned-to make the paths of forgery easy or relieve the plaintiff ° 
from the consequences of his Na iel folly. I would, therefore, 
as originally contemplated by the late „learned Ghief Justice and `° 
Mr. Justice Benson, allgy this sacond appegl and dismiss the 
plaintiff’s suit with costs throughoat. I think also that the. docu- 
e ments sued upon should be impouaded and forwarded, whh other 
material papers, to the District Magistrate of Tanjore in order that 
he may consider. the propriety of d-recting criminal proceedings. cs 
` j 
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Kizhakedath IN THE HIGH: Jcotmelor st JUDICATURE AT MADRAS, 


U 
eta 5 Present: My dustice Moore’ and Mr. J ustice. O'Farrell. - Z 
The Queen. = ae 
Kizhakedath Uniram tnd TER ws ° Ñ ppollants* {Prisoners):; 
p D : Pa baw È OA ws, a k f gi . a4 
' me footie eter e` e. e Ki 
e Tho Queen ogg u Rogpondent. $ ; 
e: __ Praatign—Ohaigs to the J arjgittirctin. e. pS tes Se ae 
e e 


"Th duty of ‘a qudge i in charging the Jury i is to pub thipfact# before, them in a 
simple and natural’. manier and not to agegest far- i ite aud seiprobable explana, 
tions as boing possibli explanations 8e facie. aa 


x . 4. 


“Appeal, from the sentences” f ding Const of Sessions of the! 
Sout Malabyr División i in Case No. 82 of 1899. . . 
: Tye appellants were not represented. s %. $ ae 


aN; Subřahinanyam for C. Sankaran, oe: Public Prosoortor, = 
“for the: ‘Crown, | al ret 3 


` The Gouit, delivered the folion ° 


J UDGMEN T: :—The aceused were charged | with dacoity. (hich 
-the Sessions J udgeindccurately terms piracy, an offence committed * 
only on ‘ the High Seas): and the jury must be héld to ‘have acquitted , 

. thém of that offence, since they have ‘convicted tliem of dishonestly . ; 


as receiving: stolen property unde 8, “411, Indian’ Penal Code.’ Wer 


ie ` think that, theo `manner ‘in’ which the „Sessions Judge - charged’ ‘the 


° :0 gs 
P 


points amounted to clear misdirection. We. allude to, the attempts 
made by. hint to. suggest far-fetchgh explanations of: the: points that’ 
© told in ‘favour of, the accused. ‘We have no doubt that ‘these sug- 
: gestions were. prompted by” the Judge’s desire to be impartial. But 
we would observe, that the duty of a Judge charging a jury is to 
_ present, the factS in their natural aspéct; and if that aspect is e 
-greatly ‘favourable to the one side or the other any attempt to 
redress the. balance by out-of-the-way suggestions, not put forward 
= ` by fhe parties, i is not to be impartial but the reverse. Sugh sug- 
gestions, may properly be urged by the pleaders, and the j jury will 
thenegive, ‘them their true weight; whereas if they are put forward 
e -Dy the J udge, a value will be attached to them to which they are 
` . not intrinsically entitled. ` A S s 


e t 


a a RAS E E eS 
. . * Criminal Appeal, No. 494 of 1899, . 17th October 1899, 


m e 
e. 


. jury was calculated greatly to přejudice the accused, ‘and in.some = 


3 
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One of the most important of sulh ‘suggestions of tfe Judge Kizhakedath 
. i aS 3 wae T i Unniram 
to whieh we would refet is his view, that the complaihant was 


Ve 
* justified in sailing st»aieht to Manga-ore wftliout reporting the The Queen: 
offence, because therules of the Custom House requir dit. That 
was plđinly an untenable suggestion.’ „$e was the duty. of the Tindal 


to report the offence atthe cagliast oi Srtunity, and he should have . 
€ 


put in at theenearest Port Or Custom House to doso, © > 


The neglet tg give the earliest ipcormation possible is a most 
serious matter, Mading tp a sbromg suspicion (which many other 
‘circumstances not alluded to hy the Sessions Judge tend to confirm) 
‘that this was no dacoity gt alf, bit thata certain portion’ of the 
` cargo was either smuggled ashore tc avofd ho Oastom House 
regulationgsor that the crew were in loagae,with the persoys who 


‘removed the cargo. è o 


The suggestion on the part of the Judge that the complainant 
and his party were bound to gÊ straigt to their ultimate destina- 
tion without stopping to report the robbery, was 4 clear misdirec- wis 
tion and must have greatly prejudiced the accused persons. ° 

The suggestions of the Sessions Judge to explain the com- 
plainant’s total wisdescription ef the box claimed by him, and to 
reconcile his contradictory statemgnts about the rings as well as? 
his far-fetched explanation for the rings not fitting the complainant’s 
fingures, all appear to us, though in smmor degree to be of the — 
same objectionable character. : l 


e 
We would also observe endiethe Judge should have pointed 
out to the jury the extreme improbability that a cwew of seven men, 
having the advantage of their position on board a vessel of some 
size, would have allowed 14 men in cacoes to board and overpower i 
* them without a struggle. He sould also have noted that though 
they professed to have shown their wounds to the Port Officer at 
Mangalore, there is no eviderice that they did so: that only two of 
the cr&v have been examined as to ths extraordinary story, Mat 
there is some doubt, on the complainant’s evidence, whether they 
complained at once to the Port Office? or only after the Céstpm - 
House Officials had discovered the shortage in the cargo: and thate : 
while in they frst version they said the offence took place in the 
limits of the port of Chowghat, they now place the scene of the ° = 
e 
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Rizhikodath offerice { t Kurikuzhi ET we. learn from the preliminary 
v ` register is about 20 miles south of Chewghat. It also requires 

The peo explatiation why the Yowplainant who had lumple time before reash- 
ing Mangalore to see What was actually “stolen, omitted so many 

articles i in his complaint tothe Custont House authorities. “If it is 

ze said that stme of these with? Sas ig spngouhtedly thé case—of tri- 
.- fling. vañue; why should the thipves have troublet themselves to take . 

‘them? Again hwy did, tha? Police antitorities manage to obtain 
"+ witha fow days the inforthation hich led tó the search of the’ 

` honses of accused 1 to 3 and why giddhey sieze ‘and retain proper’ 

ties-as fo which they hdd at the timé no complaint that they had 

. been stolen. a. ge ` mi 
We think the charge to the® jury was extremely defective i in, 
ewi poititifig c out and’ discussing matters of this-description, and ° 


that, in reference to the explanations we have noted of suspicions“: ei 
‘circumstances the Judge entirely misdirected the j jury to the preju- s 


e _ dice of the prisoners. e e 

: We, therefore, set aside jhe finding of the jury and as we think 
* the, evidence both as to the commission of the actual offence and 
` the confplicity ofthe appellants, is of the most worthless deserip-_ 

i » tion, we do not think we should order a retrial, 

A ‘We*accordingly reverse tke convictions and sentences and? 

Greet that the papper set at liberty. 

=~, 








: “IN THE HIGH COURT OF ee AT MADRAS. 
Present :—Mr..C..A. Whitt C 


p hief Justice, and Mr. Justice 

Benson. l ; i 

Thiruvengada Naicker ... bt "Appellant (Petitioner) .* 
e © OU j 


1 


` Mahomed Saliah Sahib... ee ...(Defendant). 
x Limitation—Letters of Administration—Delay. 

7 There is no period of limitation prescribed for an application for Latters of 
Thiruvenga- Adrfjnistration, Gnanamuthu Upadesi v. Vana Koilpillai Nadan, I. L. ¢ 17 Lo 
da N ame 379 followed. 


,Mabomed i „Tho executor, under the will of one M., dated December 1875, died in June 1885 

aliąh Sahib. withoùt having completely administered the estate of the deceased. M.’s son, the“. 

rosiduary legatee, took possession of the estate and subseguently sold a house to one ` 
M.S.S. At the request of this M. S. S. and in order to confer oni a valid title to 


s * Ọ, St Appeal 21 of 1899, i 25th October 1899, 





eo © ~ 


at 
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the house, M.’s son applied to the High Court T of Administration limited Thiruvenga- 
-to the part of the estate left unadministered by tae executor. This applf{cation was da Naicker 
v. 
-madeo onthe 21st October 1898 s ° Mahomed 


Held that the applicant ¢w&s entitled to tbe letters Rmited to the unadminis- Saliah Sahib 
tered partef the estate and that thére being no pario@prescribed by the Statute of 
Limitati6ns for an application of the kind, the elay of 18 years GA not disentitlg 
him to the grantwf Lettérs of Mdministration f arpyed for, especially as the object 
seemed to be merely to epnfér a yuitefile upen the vendee. 7: e 
e. 


e 

Appeal from the Order of the Higa Court of J udicatute in the « 

exercise of ifs ogdinary Original Cig:l Jurisdiction, dated 25th 
„October 1898; *& Testamentary Petition No. 141 of 1898. . 

This was an application for Jottars of Administration to the 
estate of one Maharajavalli Agamal, the petitiontr’s mother, who 
died in or about June 1876—that portion of tte estate which was 
left unadwmnistered by the’ executor unfew» her will, dates 22nd 
December 1875. The executor died on the 29th June 1885 withdut? 
having taken out probate or making wy provision for the further 
administration of the estate. ® The petitioner, who was the resi- > 
duary legatee under the will, took possession of ashouse in Chinta- 
dripet and some other properties left whadministered by the executor, 
and subsequently on the 18th Augrst 1892 sold the house to one, 
Mahomed Seliah Sahib, This Mahomed Sahib now wished to sell 
the house to a third person who was unwilling to take it without” 
Lotters of Administration being epreviously obtained b the peti- 
tioner. Hence this application by ths petitions, dated 21st Octo- 
ber 1898. oe De ea 


Boddam, J., dismissed thaapplication as too late, His endorse- ° 

ment on the petition ran thus X This is too stale. Order refused.” 

The petitioner appealed against thise order om the grounds that 
there was no period ofd@mitation prescribed efor an application for 
Letters of Administration and that ix the circumstances of the case ` 
which clearly showed that tht Letiers were asked for merely to 
confer a valid title upon the vendee, the application should not 

have been refused. : 


~ 
2. F, Grant instructed by T. S. Thyagaraja Aiyar for appêllant. 


This appeal coming on for hearing, the Court delivered the * 
-following 3 


~ 


JUDGMENT * The learned Judge appears to Have declined 
E Gi a 
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ae to grant the application op the ground’ of hio delay which ha: 


Mahomed June 18 


Saliah Sahib 5 and the date oÑ the application for Letters of Adminis 


tration, ` ° 
$ e ` 6 $ . . 


- ‘Theres no statutory imitation as to the time withit which 
an application for a gran®*of letters of administr&tion must b 
- © made. , See the case reportedin GCanatouthy Upadesi g. Vana Koil-| * 
* pilai Nadan, Tel. R., 17 Me, $79.. Thesdijact of obtaining à grant|_ 
in the présent case is to perfect the, title of thespet{tioner’s vendeo 
to a house which formed part of the assets of the dstate. = * |: 


“We think the - petitioner is entitled to a grant limited to ae 
property unadministered by the Sxecufor and we accordingly set. 
aside the order of the learned Jidge and remand the case to the- 














e Registrar for disposal? : ra 
l | 
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v: taken phe between the death of the executor which occurred. in!. : i 


